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COURT  OF  KING'S  BENCH,  , 

BEFORE  ABBOTT^  C.  J.,  BATLET  AND  HOLROYD^  JS*. 

In  Bank, 


Dean  v:  Brown,  Esq.  and  Others* 

(See,  tmt€y  p.  62.)  ^25?^ 

J.  tl£  motion  for  a  new  trial  in  this  case  now  came  on  to    Aprils  32ndL 
be  argued.  * 

Scarlett  and  Comffn  shewed  cause,  and  contended,  that 
whether  the  horse  aiid  cbaine  were,  at  the  time  of  the 
making  of  (he  settlement,  *'  articles  belonging  to  Mies  T^- 
ler,  in  and  about  ber  business,*'  was  a  question  of  &ct ;  and 
that,  as  such,  it  had  been  properly  lefl  to  the  Jury, 

Gnmey  and  /Toft,  contra. — The  stock  of  feathers  could 
not  be  put  into  the  schedule,  but  the  horse  and  chaise 
might  be  as  easily  inserted  in  it  as  articles  of  fomiture ;  a 
horse  and  chaise  were  wi  necessary  to  the  trade  of  a  plu- 
massiere ;  and  what  is  to  pass  luider  the  words  of  a  deed, 
is  a  question  not  of  fact  but  of  law ;  and  even  if  it  were 
a  question  for  the  Jury,  it  was  clear,  that  if  the  horse  and 
chaise  had  been  intended  to  pass,  they  would  have  been 
specified. 

Abbott,  C.  J. — ^The  horse  and  chaise  are  articles  tiiat 
may  belong  to  any  trade;  and  the  Jury  have  found  as  a 
fiw:t,  that  they  did  belong  to  Miss  Tyler  in  and  abouit  her 
business. 

•  Mr.  Jus^ce  JitHsdsk  wm  4ittiair  i^  4ie  Bail  Court. 
VOL.  II.  [a] 
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«  Bayley,  J. — After  the  decided  cases,  it  is  impossible  to 
question  thp  validity  of  these  deeds.  The  schedule  only  in- 
cludes furmture,  but  the  deed  contemplates  the  stock,  and 
things  *'  in  and  about "  the  business.  *  The  question  is,  can  a 
horse  and  chaise  be  used  in  such  a  business  ?  That  is  a  fact. 
In  this  case,  they  were  used  principally  by  the  wife.  If  it 
had  been  proved  that  the  wife  had  only  occasionally  used 
them  for  her  trade,  it  might  be  different ;  but,  on  the  evi- 
dence, the  Jury  have  found  that  they  were  used  by  her  in 
and  about  her  business. 


HoLROYD,  J. —  I  am  of  opinion  that  it  was  a  question  of 
**^**  Rule  discharged. 


Bryan  v.  Wagstaffe. 

.(See,  ante,  p.  195.) 

J.  jHE  Court,  after  hearing  an  argument,  and  taking  time 
to  consider  of  their  judgment,  made  the  rule  absolute  for 
reversing  the  judgment  of  outlawry. 


April  Mh. 


Prince  and  Another  r.  Lewis. 

(See,  ante,  p.  66.) 

M,  HE  rule  for  a  new  trial  in  this  case  now  came  on  to  be 
argued ;  and  the  Court  conciurring  in  the  opinion  given  by 
the  Lord  Chief  Justice  at  the  trial,  discharged  the  rule. 


Skyrino  v.  Greenwood. 

(See,  ante,  Vol.  I.  p.  517.) 

JL  HE  rule  for  a  new  trial  in  this  case  having  been  argued, 
the  Court  discharged  it  (a). 

(«)  See  6  Dow.  &  Ry.401.  &  C. 
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'  1826. 
'  Lloyd  v.  Ashby. 

(See,  mfe,p.  138.) 

llIE  points  raised  in  this  case  have 
special  case,  which  has  not  yet  been 
raent 

Denn  on  the  demise  of  Bulkbley  0.  Wilford. 

(See/ ante,  p.  173.) 

X  HE  rule  for  a  new  trial  .in  this  case  was  never  argued. 


COURT  OF  KINGS  BENCH. 

BEFORE  ABBOTT,  C.  J.,  BAYLEY,  &  LITTLEDALE,^JS.* 

In  Bank. 
Goldstein  0.  Foss  and  Another.  ^^^^ 

(See,  antCy  p.  252.)  ^—  y  ^^ 

TlIE  rule  for  arresting  the  judgment  in  this  case  came     /«»•  27M. 
on  to  be  argued. 

Scarlett f  for  the  plaintilBT,  submitted,  that  if  there  were 
one  good  count  in  the  declaration,  that  would  be  sufficient 

Baylsy,  J. — ^No.  As  the  judgment  is  entire,  if  any  one 
count  is  defective,  the  judgment  must  be  arrested. 

Scarlett  then  shewed  cause*  The  first  count  states 
diat  this  was  a  society  for  the  purpose  of  protecting  per- 
sons in  trade  from  swindlers  and  sharpers.  That  the 
pluntiff  was  concerned  in  trade,  and  that  the  defendant 
published  that  the  plaintiff  was  imfit  to  be  a  member  of 
that  society;  and  on  this,  even  if  the. words  do  not  of 
themselves  convey  clearly  the  imputation  that  the  plaintiff 

•    *  Holroyd,  J.  was  absent  from  indisposition. 


>*  ADDENDA. 

^^^^y^       was  a  swindler  and  sharper,  they  are  capable  of  being  so 
Goldstein     explained  by  evidence  (  and  the  verdict  for  the  plaintiff  is 
p^*"^^         conclusive  that  such  evidence  Was  adduced. 

Brougham^  on  the  same  side. — ^The  inducement  is  suf- 
ficient,  and  the  words  "  that  the  plaintiff  is  not  considered 
fit  to  be  ballotted  for  as  a  member,'"  mean,  that  after  an 
inquiry  and  an  examination  into  his  character,  that  is 
the  result.  The  ordinary  acceptation  of  the  words  clearly 
imports  some  blame,  and  if  only  a  sciniiUa  of  blame  attach- 
ed, the  count  would  be  good  after  verdict. 

Chittff,  on  the  same  side. — A  colloquium  is  unnecessary, 
when  the  woids  of  necessity  imply  that  the  conversation 
related  to  the  plaintiff's  situation;  Cam  v.  Osgood  {a)  i 
and  a  count  for  saying  that  a  man  is  a  bankrupt,  is  good 
without  a  colloquium  of  his  trade. 

Bayley,  J. — Because,  unless  he  were  a  trader,  be  eould 
not  become  bankrupt. 

Chitty. — In  the  case  of  Coles  v.  Haveland{b)t  the  words 
,  stated  in  the  declaration  were,  that  the  plaintiff  had  strain- 
ed a  mare{  Imd  those  words  were,  without  a  colloquium  or 
introductory  averment,  held  actionable,  as  words  imputing 
umiatural  practices;  the  Jury  having  found  the  itmuendo 
which  put  that  interpretation  upon  them. 

Bollandf  conira. — If  the  words  of  themselves  are  not  ac- 
tionable, the  innuendo  cannot  enlaige  the  meaning,  without 
introductory  matter,  by  way  of  inducement,  or  a  colloqwium. 
It  is  said,  that  the  plaintiff  is  considered  an  improper  per- 
son to  be  a  member  of  this  society^  The  same  might  be 
said  of  me,  and  the  reason  of  that  might  be,  that  tbey 
never  admitted  lawyers  to  be  members  of  this  society. 

(«)  1  Lev.  S80.  {h)  Giro.  Blil.  350. 


PO80. 
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Campbell,  on  th^  Mine  Bide.^^These  words  are  not  action*  1 8t7* 
able*  But  if  they  were^  and  the  plaintiff  has  put  an  jmiif-^  OoftOmiif 
endo,  which,  for  want  of  introductory  matter,  is  not  sup* 
portable,  the  count  is  bad.  The  innmetido  says,  that  the 
defendants,  by  these  words,  mean  that  the  plaintiff  was  a 
swindler  and  sharper,  and  evidence  was  given  of  that ;  and 
it  being  left  to  the  Jury,  they  gave  damages  on  that  inters 
pretation  of  the  words.  Now  the  plaintiff  cannot,  after 
this,  say  that  the  words  meant  less,  nor  put  a  more  miti- 
gated  construction  upon  them.  To  extend  the  meaning 
of  words,  prefatory  matter 'is  necessary.  Then,  are  the 
words  actionable  in  themselves,  rejecting  the  ifmuendo  ? 
Must  all  men,  except  swindlers  and  sharpers,  be  of  neces- 
sity fit  and  proper  persons  to  be  members  of  this  society? 
I  say,  certainly  not. 

Abbott,  C.  J.  — The  first  question  is,  whether  the 
matter  alleged  to  be  libellous  is  connected  with  the  intro« 
ductojy  matter;  if  so,  I  should  think  the  action  maintain- 
able. But  here,  I  think,  they  are  not  connected,  and  that 
the  introductory  matter  stands  quite  idone.  The  count 
states,  that  the  defendant  pubHshed  the  alleged  libel  of 
and  concerning  the  plaintiff  in  his  trade ;  and  the  libel  states 
the  pbuntiff  to  be  unfit  to  belong  to  a  certain  society,  and 
the  pleader  puts  in  an  innuendo^  that  that  means  that  he 
was  a  swindler  and  sharper.  However,  that  by  no  means 
follows*  Defiscts,  fiir  sh<Hrt  of  that,  may  conduce  to  that 
conclusion ;  and  all  this  being  entirely  disconnected  from 
the  prefiitojy  matter,  we  cannot  say  that  any  reflection  at 
all  is  cast  on  the  plaintiff.  Private  regulations  may  exist  ^ 
to  exclude  certain  classes,  or  to  make  certain  qualifications 
necessary,  which  the  plaintiff  may  not  possess* 

Bayley,  J. — I  think  with  my  Lord  C.  J.,  but  a  Court  of 
error  may  decide  otherwise.  Had  it  been  averred,  that  the 
society  had  been  in  the  habit  of  publishing  the  names  of 
swindlers  apd  sharpers,  and  had  that  averment  been  con- 
nected with  the  pubUcatiion  of  the  plaintiff's  name  in  the 
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lBft7»        same  manneri  it  might  have  supported  the  action;  but 
GoLDSTBiN    here,  the  society,  from  which  he  is  reputed  to  be  excluded, 
p*'  is  not  averred  to  be  the  same  society  mentioned  in  the  in- 

ducement. The  use  of  the  innuendo  is  to  explain  and  con- 
nect the  meaning  with  the  prefieitory  matter,  and  so  is  most 
essential.  Lord  Mansfield  says  (a),  that  the  words,  ''you 
are  guilty  of  the  death  of  Daniel  DoUey,  and  rather  than 
you  should  go  without  a  hangman,  I  will  hang  you,**  plainly 
shew,  what  species  of  death  was  meant,  and  manifestly  im- 
port a  charge  of  murder;  and  in  that  case  there  was  no 
inducement :  but  his  Lordship  adds,  to  say  that  a  man  is 
the  cause  of  another's  death,  is  widely  different,  for  a  phy- 
sician may  be  the  cause  of  a  man's  death,  and  very  inno- 
cently so :  but  the  saying  that  the  party  is  guilty ,  and  that 
he  will  hang  him  if  necessary,  clearly  shews,  in  what  sense 
the  words  were  used.  In  the  present  case,  there  may  be 
many  innocent  causes  incapacitating  the  plaintiff  firom  be- 
ing a  member  of  a  particular  society. 

LiTTLEDALE,  J.,  Concurred. 

Rule  absolute  for  arresting  the  judgment* 

(«)  Peak^  v.  Oldham,  Cowp.  277. 
Bdng  unavoidably  absent  when      debted  for  tins  note  to  tlie  kind- 
this  case  was  argued,  we  are  in-     ness  of  a  fiiend  at  the  bar. 


FtKut.        Bloxam  and  Another,  Assignees  of  Foudrinier  and 

Another,  Bankrupts,  0.  Elsee. 

(See,  ante,  Vol.  I.  p.  558.) 

J.  HE  counsel  not  being  able  to  agree  on  a  special  case, 
the  points  raised  by  the  defendant's  counsel  came  on  to  be 
argued,  on  shewing  cause  against  the  rule  for  a  new  trial. 

^_  _  _  _  « 

Tindal,  S.  G.,  Marryat,  Gumey,  and  Curwood,  shewed 

cause  (a).   It  has  been  objected,  that  this  patent  is  granted 

(«)  All  the  points  made  on  the  only  one  of  them,  and  gave  no  opin- 
motion  for  a  new  trial,  were  ar-  ion  as  to  the  others,  we  have  confin- 
gued,  but  as  the  Court  decided  on     ed  our  report  tothat  point  only. 
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for  a  machine^  that  will  make  paper  of  all  widths,  from  one  1 827. 
to  twelve  feet,  but  that  no  one  machine,  made  according  to 
the  terms  of  the  specification,  will  mak^  paper  of  more  than 
one  width.  The  patent  is  for  the  making  of  paper  in 
sheets  of  from  one  to  forty-five  feet  in  length,  and  from 
one  to  twelve  feet  in  width ;  and,  looking  at  the  patent  and 
the  specification,  it  is  clear,  that  the  patent  is  granted  for 
the  new  mode  of  making  the  paper,  and  not  for  the  ma- 
chine; the  patent  being  not  for  a  single  machine,  but  for 
a  mode  of  making  paper.  It  is  true,  that  the  patent  is  for 
a  machine  for  the  making  of  paper,  in  single  sheets,  firom 
one  to  twelve  feet  wide,  and  from  one  to  forty-five  feet  and 
upwards  in  length.  But,  although  one  machine  will  make 
paper  of  one  width  only,  yet  you  may  haVe  it  of  any  width 
you  please,  by  having  your  machine  made  of  the  size  you 
want.  Again,  if  the  machine  were  made  for  twelve  feet  wide, 
it  was  proved  by  the  mechanists  at  the  trial,  that,  by  slight 
alterations,  which  any  man  of  skill  would  introduce,  it  might 
be  narrowed  to  the  smaller  widths :  indeed,  the  specifica- 
tion points  this  out ;  for  it  describes  a  cylinder  as  having 
grooves  at  the  ends,  which  evidently  regulate  the  width: 
therefore,  it  plainly  appears,  that,  by  these  grooves  being 
put  nearer  together  or  further  asunder,  you  regulate  the 
width  of  the  paper. 

Scarlett 9  contra. — By  the  first  patent  it  appears,  that  the 
inventor  has  represented  to  the  Crown,  *'  that  he  is  in 
possession  of  a  machine  for  making  paper  in  single  sheets 
without  seam  or  joinings,  from  one  to  twelve  feet  and  up- 
wards wide,  and  from  one  to  forty-five  feet  and  upwards  in 
length,  the  method  ofmaMng  which  machine  was  communi- 
cated to  him  by  a  certain,  foreigner,  with  whom  he  is  con- 
nected, and  that  he  conceives  the  same  will  be  of  great  pub- 
lic utility,**  &c.  The  SoUcitor-General  says,  the  patent 
would  be  satisfied  if  one  machine  would  make  paper  of  only 
one  length,  and  one  width ;  so  that  when  his  client  takes 
out  a  patent  for  a  machine  to  make  paper  of  all  widths. 
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l$f  7.  lie  tben  contends  that  that  is  satisfied  by  shewing  that 
you  must  have  a  separate  machine  for  every  width.  If 
a  man  said,  "  I  have  invented  a  mortar,  which  will  fixe 
off  bomb-shells  of  from  one  to  eij^ty  pouikds;"  would  he 
be  speaking  the  language  of  either  honesty  or  truth,  if  it 
turned  out,  that  you  must  have  eighty  mortars  to  answer 
the  purpose?  In  the  way  in  which  it  is  stated  in  the  pa- 
tent, it  appears  that  the  width  may  be  varied  as  much  as 
the  length,  and  that  by  the  same  raarJiine*  U  is  aaid, 
that  the  same  machine  may  be  altered  by  varioua  means, 
aoas  to  make  paper  of  different  widths;  but,  with  those  al« 
teratimis,  that  would  not  be  the  madiine  mentioned  in  the 
patent  and  q|>ecifications« 

Feb.  sd.         Brougham  and  Alderson  were  stopped  by  the  Court* 

Abbott,  C.  i.  '^We  are  of  opinion,  that  one  of  the  ob- 
jections raised  on  the  part  of  the  defendant  is  good.  If 
tbcare  is  a  misrepresentation  made  to  the  Crown,  the  par 
tent  is  void;  and  what  the  representation  to  the  Crown 
WAS,  must  be  collected  from  the  recital.  Now,  it  is  here 
recited  in  the  letters  patent,  that  the  invention  is  for  prOi- 
ducipg  a  certain  effi^t  with  one  machine,  and  that  that  o$ie 
machine  will  make  paper  of  all  widths  from  one  to  twelve 
feet.  The  evidence  shews,  that  no  one  machine  will  pro- 
duce this  efl&ct,  at  least,  I  think  auch  is  the  evidence ;  and 
at  all  events,  we  think,  there  must  be  a  new  trial,  to  have 
this  point  laid  before  the  Jury.  If  this  fact  is  so^  the  ob- 
jection is  fittal  to  the  original  grant;  and  we  are  of  opin- 
ion, that  it  cannot  be  cured  either  by  the  act  of  parlia- 
ment, or  the  specifications. 

Rule  absolute  for  a  new  trial. 


ADDENDA.  « 

1827. 

Saund£Rs  v.  Musorave^  Bart. 

(See  ante,  p.  294.) 

9 

JN  this  case  the  Court  were  of  opinion  that  the  sum 
mentioned  was  to  be  considered  as  rent;  and  therefore  that 
it  was  properly  deducted  by  the  defendant  out  of  the  pro- 
ceeds of  the  execution.  The  marginal  note  of  this  case 
must  therefore  be  altered  in  the  eighth  line  from  the  end, 
by  substituting  the  words  '^  has  a  right/'  for  the  words 
''  ought  not. 


Fayle  r.  Bird. 
(See  ante,  p.  303.) 

In  th^  course  of  Tast  Easter  T^rm;  the  f id^  m  this  caise 
came  on  to  be  argued. 

F.  PoUock  shewed  cause. 

Hutchinson  was  heard  in  support  of  it. 

The  Court  yielded  to  the  authority  of  the  case  in  the 
Common  Pleas,  upon  which  the  rule  im»  was  obtained, 
and  therefore  made  it  absplute. 

The  only  alteration  which  it  will  be  necessary  to  make 
in  the  marginal  note  of  this  case,  will  be  to  strike  out  the 
words  "  Semble  that,"  and  insert  the  word  "  not,"  before 
the  word  "  necessary/' 


VOL.  II.  [bj 


CORRIGENDA. 

In  the  CUM  of  Aiwood  y.  Griffin,  ante,  p.  d68»  Hne  6»  from  the  bot- 
tom,/or  the  word  **  bearer**  read  '* or  order  f  and  in  the  tame 

page,  lines  3  and  4,  from  the  bottom,  fir  the  wordt  **  addidon  of  the 
words  '  or  order/  **  read  **  inbertion  of  the  name  of  Groves  in  the 
blai^k.**  The  marginal  note  of  this  case  must  be  made  to  correspond 
mth  these  alterations. 


CASES 


AT 


NISI    PRIUS 


COURT  OF  KING'S  BENCH. 


Sittings  at  Westm?ister,  in  Easter  Term,  1825. 


BEFORE  MR.  JUSTICE  BATLET^ 


(Who  sat  for  the  Lard  Chief  JusHee.) 


1825. 
Waldo  r.  Martin.  ^-  y  -^ 

,Ma^  5th. 

Covenant.    TUs  action  was  brought  on  a  deed^  !£;«  cotenant 

by  which  the  defendant  covenanted  to  account  to   the  thlTsfrt^jjlSl^ 

plaintiflr  for  a  moiety  of  the  profits  of  the  office  of  bag-  ^J'^^^ 

bearer  of  the  Pipe-office  of  the  Exchequer.    This  office  to  be  appointad 
bad  been  held  by  the  plaintifiT^  but  he,  on  the  making  of  wiUpay  the' 

this  bargain^  resigned  it,  and  procured  the  situation  for  the  ^J^em^!^ 

defendant.     There  were  several  special  pleas;  and  on  mentt ;  anddik 

be  without  the 

the  pleadings  three  questions  were  raised — First,  whether  knowledge  of 
this  was  an  office  touching  the  administration  of  justice,  hu^lTrigiit  of 
and  therefore  not  legally  saleable.     Secondly,  whether  it  S^*^*"i?* 
was  an  office  touching  the  receipt  of  the  public  revenue,  'och  a  fraud  on 

®  *^  '^  himaawiDaToid 

the  covenant, 
whether  the  oOce  ia  one  lawftiUjr  nlcabla  or  noC. 

VOL.  U.  B 
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and  therefore  not  saleable  (a).     Thirdly^  whether  this  bar- 
gain was  made  without  the  knowledge  of  Mr.  Farrer  who  had 


(«)  By  the  stat.  5  &  6  Edw.  6,  c. 
1 6,  it  is  enacted, — §  2. '  That  if  any 
person  or  persons  at  any  time 
hereafter  bargun  or  sell  any 
office  or  offices,  or  deputatfon  of 
any  office  or  offices,  or  any  part 
or  parcel  of  any  of  them,  or  re- 
ceive, have  or  take  any  money, 
fee,  reward,  or  any  other  profit 
directly  or  indirectly,  or  take  any 
promise,  agreement,  covenant, 
bond,  or  any  assurance  to  re- 
ceive or  have  any  money,  fee, 
reward  or  other  profit,  directly 
or  indirectly,  for  any  office  or 
offices,  or  for  the  deputation  of 
any  office  or  offices  or  any  part 
of  any  of  them;  or  to  the  intent 
that  any  person  should  have, 
exerdse  or  enjoy  any  office 
or  offices,  or  the  deputation 
of  any  office  or  offices  or  any 
part  of  any  of  them;  which 
office  or  offices,  or  any  part 
or  parcel  of  them,  shall  in  any 
wise  touch  or  concern  the  ad- 
nunistradon  or  execution  of 
justice,  or  the  receipt,  control- 
ment  or  payment  of  any  of  the 
king's  highness  treasure,  money, 
rent,  revenue,  account,  aulnage, 
aaditorship  or  surveying  of  any 
of  the  king's  miyesty's  honours, 
castles,  manors,  lands,tenements, 
woods  or  hereditaments;  or  any 
of  the  king's  majesty's  customs, 
or  any  other  admimstration  or 
necessary  attendance  to  be  had, 
done  or  executed  in  any  of  the 
king's  majesty's  custom-house 
or  houses;  or  the  keeping  of  any 
of  the  king's  majesty's  towns,  cas- 
tles or  fortresses,  being  used,  oc- 
cupied or  appointed  for  a  place  of 


strength  and  defence;  or  wfaidi 
shall  concern  or  touch  any  clerk- 
ship to  be  occupied  in  any  man- 
ner of  court  of  record,  wherein 
justice  is  to  be  ministered;  that 
then  all  and  every  such  person 
and  persons  that  shall  so  bar- 
gain or  seU  any  of  the  said  office 
or  offices,  deputation  or  depu- 
tations, or  that  shall  take  any 
money,  fee,  reward  or  profit,  for 
any  of  the  said  office  or  offices* 
deputation  or  deputations  of  any 
of  the  s(dd  offices,  or  any  part 
of  any  of  Ihem,  or  that  shall 
take  any  promise,  covenant, 
bond  or  assurance  for  any  mo- 
ney, reward  or  profit,  to  be  giv- 
en for  any  of  the  said  office  or 
offices,  deputation  or  deputa- 
tions of  any  of  the  sud  office  or 
offices,  or  any  part  of  any  of 
them,  shall  not  only  lose  and  for- 
feit all  his  and  thdr  right,  in- 
terest and  estate  which  such 
person  or  persons  shall  then 
have,  of,  in  or  to  any  of  the  said 
office  or  offices,  deputation  or 
deputations,  or  any  part  of  any  of 
them,  or  of,  in  or  to  the  gift  or 
nomination  of  any  of  the  said 
office  or  offices,  deputation  or 
deputations,  for  the  which  of- 
fice or  offices,  or  for  the  depu- 
tation or  deputations  of  %vhich 
office  or  offices,  or  for  any  part 
of  any  of  them,  any  such  per- 
son or  persons  shall  so  make 
any  bargain  or  sale,  or  take  or 
recdve  any  sum  of  money,  fee, 
reward  or  profit,  or  any  promise^ 
covenant  or  assurance  to  have 
or  receive  any  fee,  reward,  mo- 
ney or  profit:  but  also  that  all 
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the  right  of  appointing  to  this  office,  and  therefore  was  so 
much  in  fraud  of  Mr.  Farrer,  as  to  make  the  bargain  void. 


and  every  such  person  or  per- 
sons, that  shall  give  or  pay  any 
sum  of  money,  reward,  or  fee, 
or  shall  make  any  promise, 
agreement,  bond  or  assurance  for 
any  of  the  sud  offices,  or  for  the 
deputation  or  deputations  of  any 
of  the  siud  office  or  offices,  or 
any  part  of  any  of  them,  shall 
immediately  by  and  upon  the 
same  fee,  money  or  reward  giv- 
en or  paid,  or  upon  any  such 
promise,  covenant,  bond  or 
agreement  had  or  made  for  any 
fee,  sum  of  money  or  reward  to 
be  paid  as  is  aforesaid,  be  ad- 
judged a  disabled  person  in  the 
law,  to  all  intents  and  purposes, 
to  have,  occupy  or  enjoy  the 
said  oi^ce  or  offices,  deputadon 
or  dqratations,  or  any  part  of 
any  of  them,  for  the  wMch  such 
person  or  persons  shall  so  give 
or  pay  any  sum  of  money,  fee  or 
reward,  or  make  any  promise, 
covenant,  bond  or  othw  assur- 
ance, to  give  or  pay  any  sum  of 
money,  fee  or  reward.' 

And  by  §  3,  it  is  enacted,  Tliat 
alland every  such  bargains,  sales, 
promises,  bonds,  agreements, 
covenants  and  assurances  as  be 
befoie  qiedfied,  shall  be  vdd, 
to  and  against  him  and  them 
by  whom  any  such  bargain,  sale, 
bond,  promise,  covenant  or  as- 
sorance  shall  be  had  or  made.' 

But  as  to  government  offices  and 
offices  in  the  gift  of  the  East 
Iwfia  Company,  this  statute  is 
much  extended  by  thestat  49  Geo. 
3,  C.126,  which  enacts,— $  1.  'Tliat 
'  the  said  act  and  aU  the  jtravi- 


nana  therein  contained,  shall  ex- 
tend and  be  construed  to  extend 
to  Scotland  and  Ireland,  and  to 
all  offices  in  the  gift  of  the 
crown,  or  of  any  office  appoint- 
ed by  the  crown,  and  all  com- 
misdons,  dvil,  naval  or  military, 
and  to  all  places  and  employ- 
ments, and  to  all  deputations  to 
any  such  offices,  commissions, 
places,  or  employments  in  the 
respective  departments  or  of- 
fices, or  under  the  appointment 
or  superintendance  and  control 
of  the  lord  Mgh  treasurer  or 
commisdoners  of  the  treasury, 
the  secretary  of  state,  the  lords, 
commissioners  for  executing  the 
office  of  lord  high  admiral,  the 
master  general  and  principal  of- 
ficers of  Ids  majesty's  ordnance, 
the  commander  in  chief,  the  se- 
cretary at  war,  the  paymaster 
general  of  bis  mi^esty's  forces, 
the  commisffloners  for  the  affiurs 
of  India,  the  commissioners  of 
the  excise,  the  treasurer  of  the 
navy,  the  commisdoners  of  the 
navy,  the  commissioners  for  vic- 
tualling, the  comnusnoners  of 
transports,  the  commissary-ge- 
neral, the  storekeeper-general, 
and  also  the  principal  officers 
of  any  other  public  department 
or  office  of  Ids  mijesty's  govern- 
ment in  any  part  of  the  united 
kingdom,  or  in  any  of  his  ma- 
jesty's dominions,  colonies,  or 
plantations  wUch  now  belong 
or  may  hereaftor  belong  to  his 
majesty,  and  also  to  all  offices, 
comntuBsions,  places  and  employ- 
ments belonging  to  or  under  the 
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Martin. 


Evidence  was  given  to  shew  clearly,  that  the  office  was 
not  one  touching  the  administration  of  justice;  but,  on  the 
second  point,  it  was  proved  that  the  officers  of  the  Pipe* 
office  receive  certain  arrears  of  taxes  from  the  sheriffii  of 
the  different  counties  at  the  Pipe-office  in  Somerset  House, 
which  money  so  received,  it  is  the  duty  of  the  bag-bearer 
to  carry  to  the  Receipt  of  the  Exchequer  at  Westmin- 
ster. On  the  third  point,  Mr.  Farrer  was  called :  he  stated 
that  he  was  first  secondary  in  the  Pipe-office;  and  that,  as 


'  appointment  or  control  of  the 
'  united  company  of  merchants  of 
'  England  trading  to  the  East  In- 
'  dies,  in  as  full  and  ample  a  man- 
'  ner  as  if  the  provisions  of  the 
'  sud  act  were  repeated  as  to  all 

*  such  offices,  commisnons,  places, 
'  and  employments,  and  made 
'  part  of  this  act;  and  the  sud 

*  act  and  this  act,  and  all  the 
'  clauses  and  provisions  therein 
'  respectively  contuned,  shaU  be 
'  construed  as  one  act,  as  if  the 
'  same  had  been  herein  repeated 

*  and  re-enacted.' 

And  by  the  latter  sections  of 
thu  act,  all  persons  concerned  in 
transactions  of  this  sort,  as  buy- 
ers, sellers,  agents,  &c.  are  to  be 
deemed  guUty  of  a  misdemeanor; 
but  there  is  a  proviso  that  this  act 
is  not  to  extend  to  sales  of  oom^ 
missions  and  appointments  in  the 
band  of   gentlemen  pensioners, 
or  the  yeomen  of  the  guards,  or 
in  the  marshalsea,  or  the  palace 
court,  or  to  commisnons  in  his 
majesty's  forces  according  to  re- 
gulations.   And  it  is  provided  by 
$  10,  that  'nothing in tlus  act  con- 
'tained  shall  extend  or  be  con- 
'  strued  to  extend  to  prevent  or 
'  make  void  any  deputation  to  any 
'office,  in  any  case  in  which  It  is 


lawful  to  iq>point  a  deputy,  or 
any  agreement,  contract,  bond, 
or  assurance  lawfully  made  in 
respect  of  any  allowance,  salary, 
or  payment  made  or  agreed  to 
be  made  by  or  to  such  principal 
or  deputy  respectively,  out  of  tiie 
fees  or  profits  of  such  office.' 
And  by  §  11.  'That  notlung  in 
the  said  act  or  in  this  act  contain- 
ed shaU  extend  to  any  annual  re- 
servation,  chaise,  or  payment 
made  or  required  to  be  made  out 
of  the  fees,  perquisites,  or  profits 
of  any  office  to  any  person  wte 
shall  have  held  such  office,  in  any 
commission  or  appointment  of 
any  person  succeeding  to  such 
office,  or  to  any  agreement,  con- 
tract, bond,. or  other  assurance 
made  for  securing  such  reserva- 
tion, charge,  or  payment:  pro- 
vided always,  that  the  amount  of 
such  reservation,  charge,  or  pay- 
ment,  and    the   circumstances 
and  reasons  under  which   the 
same  shall  have  been  permitted, 
shall  be  stated  in  the  commis- 
sion, patent,  warrant,  or  instru- 
ment of  appointment  of  die  per- 
son so  succeeding  to  and  hold- 
ing such  office,  and  paying  or 
securing  such  money  as  afore> 
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such,  he  had  the  right  of  appointing  the  hag-hearer;  and 
that,  on  the  resignation  of  the  plaintiff,  he  appointed  the 
defimdant,  at  the  solicitation  of  the  plainti£P;  hut  that  he 
knew  nothing  of  this  bargain  relative  to  the  profits ;  and  that 
he  highly  disapproved  of  it,  on  discovering  that  it  had 
taken  place.  Mr.  Farrer,  however,  stated  that  he  had 
known  the  Pipe*office  for  eighty  years,  having  been  ap* 
pointed  to  a  situation  in  it  in  the  year  1745,  and  that  he 
had  known  this  office  of  bag-hearer  sold  more  than  once. 
It  was  an  office  held  for  life. 


1825. 


Batlby,  J. — ^It  is  proved  that  Mr.  Farrer  did  not  know 
of  this  bargain,  and  there  is.  therefore  no  doubt  that  the 
defendant  was  appointed  by  a  fraud  on  Mr.  Farrer. 

Demnan, — But  if  this  is  an  office  legally  saleable,  I 
submit,  that  Mr.  Farrer's  knowledge  of  the  bargain  is  im- 
material. 

Bayley,  J. — ^I  think  not. 


The  learned  Judge  directed  a 

Demnan.  and  Brougham,  for  the  plaintifi; 

* 

ScarleU  and  Chiity,  for  the  defendant. 

[AttoniieB— IF.  Bob§rt$  and  Hm^  jr  Jo&moii.] 


Nonsuit. 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  &  LITTLBDALE,  J  J. 

In  Bank. 

Demnan  moved  for  a  rule  niii,  for  a  new  trial,  and  ar- 
gued, that  this  was  an  office  legally  saleable,  and  cited 
Sparrow  v.  Beynold,  26  Car.  2,  in  C.  B.  Bac.  Abr.  tit. 


/mim7M. 
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Officer,  (F);  Oodbtdi's  case,  6  heon,  33;  and  BbmUard  r. 
Qaldjf,  4  Mod.  2S3  (£). 


(fi)  In  the  case  of  Span'ow  y. 
R$lfnold,  it  was  said,  that  a  seat 
in  the  six  clerks  office  is  a  sale- 
able office,  as  bang  ministerial 
only;  But  that  one  judge  thought 
the  sale  bad  at  common  law,  as 
against  public  policy.  In  God- 
boU't  case,  the  sale  of  the  office 
of  bailiff  of  a  hundred,  was  held 
not  to  be  within  the  statute. 
Blankard  v.  Galdy,  was  the  case 
of  a  provost  marshal  of  Jamaica, 
but  the  court  did  not  decide  whe- 
,ther  Ins  was  an  office  touching  the 
administration  of  justice,  the  case 
being  decided  on  the  ground  that 
the  Stat  of  Edw.  6,  did  not  extend 
to  the  colonies. 

In  Dr.  Trevof'i  case,  it  was  re- 
solved by  the  judges,  on  a  Inference 
to  them  by  Uie  Lord  Chancellor, 
that  the  offices  of  chancellor,  re- 
gistrar, and  commissary  in  Ecclesi* 
astical  Courts,  are  within  the  stat. 
6 Edw.  6,  because  they  'concern 
'  matters  about  matrimony,  and 
'  legitimation,  which  touch  the  in- 
'heritance  of  the  subjects,  and 
'  about  matters  of  legacy  for  chat- 
'  tels  real  and  personal;  and  in 
'  that  respect  are  Courts  of  Jus- 
'  tioe;  and  therefore  the  offices  in 
*  these  courts  are  within  the  stat.' 
Cro.  Jac  269;  &  12  Co.  78,  iSl  C. 

On  the  quesdon,  what  amounts 
to  a  sale — In  the  case  of  Cf4//t- 
fird  V.  Dr.  PardoMU,  2  Salk.  466, 
it  was  held,  that  a  bond  by  a  de- 
puty to  pay  half  the  profits  of 
his  office  to  Ins  prindpd,  was  not 
within  the  statute;  as  that  was  in 
effect  giving  the  deputy  the  other 


half  as  a  salary  for  his  services. 
And  in  Oodo^kin  v.  Tudor,  2 
Salk.  468,  and  6  Mod.  Rep.  234, 
(but  which  is  best  reported  from 
a  MS.  of  a  J.  Willes,  in  Wllles, 
Rep.  by  Dumford,  5/5,  n.)  it  was 
held,  after  three  arguments,  that 
if  an  officer  has  eerttdn  mnMusl 
profits,  a  deputation  of  his  office, 
reserving  any  sum  not  exetiding 
the  amount  of  tk$  certain  profits, 
isnot  contrary  to  the  statute.  So, 
if  the  profits  he  unetrtmiM,  and 
'  the  deputy  be  to  pay  so  much  out 
of  the  profits.  But  if  the  office  con- 
sist o{ uncertain  profits,  and  the  de- 
puty be  to  pay  a  frun  certammmmuU' 
ly,  this  will  be  a  sale  withia  the  sta- 
tute. And  the  case  is  not  altered 
by  the  office  answering  more  in 
contingent  profit,  thtm  the  money 
stipulated  to  he  psfid. 

In  Huggins  v.  Baitkkridge, 
Wifles,  241,  it  was  held,  that  a 
bargain,  that  the  plaintiff  should 
surrender  the  office  to  the  king, 
to  the  intent  that  the  i^aintiff 
should  procure  it  for  the  defend- 
ant, is  void  withiA  the  statute. 
And  in  Layng  v.  Paine,  Willes, 
571,  a  bond  to  rengn,  whenever 
the  person  appointing  chose,  was 
held  void. 

As  to  agreements  for  the  sale 
of  such  offices  which  are  not  within 
the  statutes,  being  void  as  ag«nst 
public  policy;  see  Parsons  v. 
Thomson,  1  H.  B.  322.  Gar^ 
forth  V.  Fetaron,  1  H.  B.  327.  and 
Haneington  v.  Duehsttel,  1  Br.  Ch. 
Ca.124. 
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Abbott,  C.  J. — Supposing  that  this  is  a  saleable  office, 
and  that  it  was  procured  by  purchase,  Mr.  Farrer  not 
knowing  of  the  bargain,  is  not  that  such  a  fraud  on  him 
as  will  avoid  the  bargain? 

Oernnan  then  went  on  certain  affidavits,  which  tended  to 
shew  that  Mr.  Farrer  was  mistaken,  and  that  he  really  did 
know  of  the  bargain,  but  had  forgotten  it:  however,  that 
was  not  at  all  dearly  shewn. 

Abbott,  C.  J. — I  think  that  there  should  be  no  new 
trial  in  this  case,  for  without  considering  whether  the  of- 
fice  touches  the  administration  of  justice  or  the  public 
revenue,  this  agreement  being  entered  into  without  the 
knowledge  of  Mr.  Farrer,  is  such  a.fraud  on  him  as  will 
make  that  agreement  void,  and  unavailable  in  point  of  law ; 
as  when  Mr.  Farrer  appointed  to  the  office,  he  consider- 
ed that  the  appointee  was  to  have  the  profits ;  and  by  this 
agreement,  that  is  not  to  be  so;  and  by  those  means  he  is 
made  to  appoint  to  the  office  for  the  profit  of  a  person 
whom  he  does  not  intend.  I  think,  therefore,  the  nonsuit 
was  right. 

HoLROYD,  J. — I  think  the  circumstances  attending  this 
bargain  are  such  as  to  make  it  unavailable,  on  the  ground 
that  it  was  in  firaud  of  Mr.  Farrer. 


1825. 


Walbo 

V. 

Martin. 


LiTTLEDAUB,  J. — Concurred. 


Rule  refused, 
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Sittings  in  London,  cfter  Easter  Term,  1825. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Ma^  18IA.  BaROUGH  t;.  WhITE. 

The  decian*  imSSUM PSIT  on  the  joint  and  several  promissory  note 

eXite  crfT"  ®^  ^^  defendant  and  his  brother,  dated  September  580, 

proninory  note  18S3,  and  payable  on  demand  to  a  person  named  Axnet, 

pevftble  oo  de-  _ . 

mand,  made  who  had  indorsed  it  to  the  plaintifi.    The  formal  proofs 

S« 'wiT  M«  having  been  adduced  for  the  plaintiff— 

not  evidence  for 
the  defendant 

fai  an  action  by  CroM,  Seijt.  and  Atchbold,  for  the  defendant,  wished  to 

holder,  unieit  give  in  evidence  a  conversation  of  Amet,  which  occurred 

^nwKMmed  **  *^^  *™®  when  he  was  the  holder  of  the  note,  impeach- 

for  payment  be-  Jng  its  consideration. 

fore  fuch  deck-       ^ 


rations  were 


Scarlett 9  for  the  plaintiff,  objected,  that  the  declaratiooB 
of  Amet  were  not  evidence,  because  the  only  case  in  which 
the  declaration  of  t]ie  holder  of  the  bill  is  evidence,  is  when 
such  bill  is  indorsed  after  it  is  over-due. 

OoM,  Serjt,  and  Arckbold. — This  being  a  n6te  payable 
on  demand,  it  is  in  the  same  situation,  and  is  governed  by 
the  same  rules  as  a  bill  over-due.  And  they  cited  Brown 
V.  Dam,  3  T.  R.  80. 

Albbott,  C.  J. — Can  you  shew  a  demand  of  payment  be- 
fore this  conversation  with  Arnet?  as  that  would  place  this 
note  in  the  situation  of  a  bill  over-due. 

Crou,  Seijt. — My  Lord,  I  cannot:  but  I  am  in  a  condi- 
tion to  shew  that  the  note  was  in  the  possession  of  Amet, 
at  the  time  of  the  conversation. 


White. 
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SearleU. — ^If  a  man  takes  a  bOl  over-due^  he  sees  that  it  I8ft5.. 

is  so;  but  with  a  note  hke  this,  the  defendant  would  have  Barovob 

all  the  same  advantage  on  the  day  after  it  was  signed^  that  ^ 
he  would  a  year  afterwards. 

Abbott,  C.  J. — I  am  of  opinion  that  the  evidence  offer- 
ed is  not  admissible. 

Verdict  for  the  plaintiff. 

Scarlett  and  Brougham^  for  the  plaintiff. 
Crass,  Serjt.,  and  Archbold^  for  the  defendant. 
[Attornies— jSimtM  jr  S,  and  Lever.'] 


In  the  ensuing  Term,  Cross,  Serjt.,  moved  for  a  rule 
Jiist,  to  set  aside  the  verdict,  on  the  ground  that  the  de- 
clarations of  Amet  were  improperly  rejected  at 'the  trial; 
and  he  cited  the  case  of  Pocock  v.  Billing,  ante,  280,  but 
the  Court  refused  the  rule. — Abbott,  C.  J.  observing, 
that  the  Court  considered  that  the  observations  of  the 
Court  of  Common  Pleas  as  to  the  declarations  of  the  hold- 
er of  a  bill,  were,  to  a  certain  extent,  extra-judicial,  as  that 
point  was  not  at  all  brought  into  question  in  that  case. 


The  case  of  T^lor  v.  Mather, 
3T.  R.  83,  n.  was  an  action  by 
the  indorsee  of  a  note  agunst  the 
maker.  It  was  indorsed  after  it 
was  doe,  and  there  was  evidence 
given  that  the  note  had  been  orig- 
inally obtained  by  fraad.  Buller, 
J.  said,  it  never  has  been  deter- 
mined that  a  bUl  or  note  is  not 
negotiable  after  it  is  due,  but  if 
there  are  any  circumstances  of 
fraad  in  the  transaction,  and  it  is 
indorsed  to  the  plaintiff  after  it 
is  doe,  I  have  always  left  it  to 
the  jury,  on  the  slightest  dream- 


stances  to  presume  tliat  the  in- 
dorser  was  acquunted  with  the 
fraud;  snd  the  rest  of  the  court 
concurred  in  this  opinion. 

In  Brown  v.  Davietf  3  T.  R.  80, 
Askwrst,  J.  held,  that  the  drcum- 
stance  of  abill  or  note  being  over- 
due is  alone  such  a  suspicious  cir- 
cumstance, as  to  make  it  incum- 
bent on  one  to  satisfy  himself 
that  it  is  good ;  and  BulUr,  J. 
held,  that  if  a  note  were  over- 
due (though  his  Lordship  would 
not  say  thM  it  was  not  by  law  ne- 
gotiable), that  gave  rise  to  suspi- 
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Baeough 

V. 


don ;  but  generally,  v/hea  a  note 
was  due,  the  party  receiying  it, 
took  it  on  the  credit  of  the  person 
he  received  it  from.  Lord  Keti- 
pou,  C.  J.  agreed  to  this,  if  the 
note  appeared  on  the  hce  of  it  to 
have  been  dishonoured,  or  if  know- 
ledge could  be  brought  home  to 
the  indorser  that  it  had  been  so; 
but  his  Lordship  added, ''  I  should 
think  otherwise  if  notice  cannot 


be  fixed  on  the  party }  alleMi 
am  not  prepared  to  go  that  length 
at  present." 

And  Mr.  Justice  Baifley,  in  his 
woric  on  Bills  of  Ezdiange,  (page 
1 18),  lays  down,  that  *'  a  man  who 
"  takes  a  bill  after  it  is  due,  takes 
it  subject  to  all  the  objections 
and  eqmties  to  which  it  was 
"  liable  in  the  hands  of  the  per- 
**  son  from  ndiom  be  takes  it" 


M 


M 


Adjourned  Sittings  at  Westminster,  after  Easter 

Term,  1825. 

BBFORE  LORD  CHIEF  JUSTICB  ABBOTT. 


Ma^  %\tt. 


Rex  v.  Wiblin. 


Pfttc<icf-^  Scire  facias.  The  writ  of  scire  facias  stated  that  the 

Joeuu  on  a  for*  • 

feited  ncognb-  defendant  had  before  a  magistrate  entered  into  a  recog- 
^^eding.        nizance  in  the  sum  of  SO/,  to  keep  the  peace  for  one  year 

towards  all  his  majesty's  subjects :  it  then  suggested  that 
he  had  since  that  time,  and  within  the  year,  assaulted  John 
Tomlins  and  Susannah  Tomlins ;  and  the  sheriff  was  com- 
manded to  make  it  known  to  the  defendant  that  he  might 
shew  why  the  siud  sum  should  not  be  levied  on  him. 

Plea,  that  the  defendant  ought  not  to  have  the  sum 
levied  on  him,  because  he  was  not  guilty  of  those  assaults 
on  which  issue  was  joined. 

Evidence  was  adduced  to  shew  that  he  had  committed 
those  assaults. 

Verdict  for  the  crown. 


EASTER  TERM,  6  GEO.  IV. 
Gumey  and  Steer  for  the  crown. 

The  defendant  in  person. 

[Attonue8*-Harmer  and  In  person,'] 
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When  a  person  has  entered  in- 
to a  recogniaance  to  keep  the 
peace,  which  becomes  forfeited 
by  lu5  committing  any  breach  of 
the  peace;  if  it  was  acknowledged 
at  the  sessions,  or  before  a  magis- 
trate, a  writ  ofe^rtiarari  must  be  ob- 
tained to  remove  it  into  the  crown- 
oiBce.  This  writ  is  obtained  on 
kying  an  affidavit  of  the  drcum- 
stances  before  a  judge  q(  cham- 
bers, who  will  grant  a  fiat  for  the 
writ  to  issue  ;  when  the  writ  has 
been  served,  cmd  the  recognizance 
is  netumed,  a  writ  of  icirefatU 
u  is  sued  out  at  the  croworoffice, 
stating  the  recognizance,  and  sug- 
gesting the  breach  of  it.  This 
is  defiyered  to  the  *  sheriff  of  the 
county  in  which  the  defendant  re- 
sides, and  he  gives  notice  of  it  to 
the  defendant,  who  must  enter  an 
appearance  in  the  crown  office, 
and  plead  any  matter  in  defence ; 


and  on  this  issue  is  joined,  and 
that  issue  tried  in  the  same  way 
as  any  other  issue  joined  in  the 
crown-office,  except  that  no  pro- 
clamation is  made  at  the  trial, 
therebeing  no  crime  to  be  tried.  If 
the  jury  find  that  the  recognizance 
has  been  forfeited,  they  find  a 
verdict  for  the  crown,  and  judg- 
ment is  entered  up,  and  ^fi^fa, 
tfc  ca.  M.  issued  out  of  the  crown- 
office  for  the  amount  of  the  recog- 
nizance; but  if  to  those  writs  there 
be  a  return  of  nXkil  or  mm  est,  or 
if  the  prosecutor  4akes  no  steps 
on  the  judgment  so  signed,  the  re- 
cognizance is  estreated  into  the 
Exchequer  by  the  master  of  the 
crown-office,  in  the  same  way  as 
a  recognizance  forfeited  by  the 
non-appearance  of  a  party  to  re- 
ceive judgment;  and  process  on 
it  usues  from  the  Exchequer. 


Adjourned  Sittings  in  London  (ifter  Easter 

Term,  1826. 


DowNE  V.  Hallino  and  Others.  May  28M. 

ixlONEY  had  and  received.    This  action  was  brought      The  piaintitf 
to  recover  the  value  of  a  check,  dated  the  16th  of  Novem-  ched^fivrdays 

after  it  bore 
date,  wfaieh  waa  taken  by  the  defendants  f»  value,  but  under  such  dicumstances  as  ought  to 
have  ezdted  their  suspicion,  held,  that  the  plaintiff  may  maintain  an  action  iat  money  had  and 
received  i^ainst  them  fbr  the  amount  of  it,  though  he  giwu  no  ending  ffhow  he  lost  it,  or  qfhow  it 
g9toHteflU»pe$te$tion. 

Wliedicr  audi  e^ence  would  have  been  necessary}  if  the  check  had  been  received  by  the  defend- 
aatf  on  the  djiy  it  bore  date. — Quare, 
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ber,  1824,  for  50/.  drawn  on  Sir  P.  Pole  &  Co.,  payable  to « 
the  plaintiffy  or  bearer. 

It  was  stated  and  proved,  that  the  plaintiff  had  received 
this  check  from  his  brother,  Mr.  Edward  Downe;  and  it 
was  opened  that  it  had  either  been  lost  by,  or  stolen  from 
the  possession  of,  the  plaintiff's  wife,  at  a  shop  in  the  Royal 
Arcade  (but  of  the  loss  no  evidence  was  given) ;  and  it  was 
proved  by  the  adndssionof  oneof  the  defendants,  and  by  the 
evidence  for  the  defence,  that  the  defendants  were  linen  dra- 
pers, carrying  on  extensive  business  in  Cockspur-street,Lon- 
don,  and  that,  on  the  evening  of  the  S3d  of  November,  1 824, 
they  received  this  check  in  payment  for  two  shawls,  of  the 
price  of  6/.  &.,  and  that  they  gave  43/.  14r.  cash  in  change. 
They  receii^ed  it  from  a  woman,  who  gave  her  address  as 
**  Mrs.  Jones,  Leader-street,  Brompton  ;**  but  they  did 
not  know  her.    This  person  stated  that  she  could  not 
write  well;  and  the  defendant's  shopman  wrote  that  ad- 
dress on  the  back  of  the  check.     It  further  appeared,  that 
this  person  came  alone  to  the  shop,  and  not  in  a  carriage, 
but  that  her  appearance  was  respectable ;  and  that  on  the 
check  being  shewn  to  one  of  the  defendants,  for  the  pur- 
pose of  examining  whether  it  was  forged,  he  said,  they 
might  take  it  and  give  the  change.     It  was  also  proved, 
that  on  one  of  the  defendant^  being  asked  whether  they 
were  in  the  habit  of  receiving  checks  of  strangers,  he 
said  that  they  never  did  so,  unless  it  was  of  a  person  who 
came  in  a  carriage,  or  who  appeared  to  be  highly  respect- 
able, or  who  laid  out  a  great  part  of  the  amount  in  goods ; 
and  it  was  also  proved,  that,  on  the  morning  after  the  de- 
fendants received  the  check,  they  sent  a  person  with  it  to 
Sir  P.  Pole  &  Co.'s  bank,  and  got  a  50/.  note  for  it,  which 
note  they  paid  into  their  own  banker's  hands,  instead  of 
paying  the  check  into  their  banker's  hands,  and  letting 
them  get  cash  for  it,  as  was  their  custom,  and  as  they  did 
with  several  other  checks  on  the  same  day ;  and  their  own 
banker's  counting-house  being  rather  nearer  to  the  defend- 
ant's house  of  business  than  that  of  Sir  P.  Pole  &  Co. 


EASTER  TERM,  6  GEO.  IV. 

Under  these  circumstances  it  was  contended^  on  the  au- 
thority of  the  case  of  Gill  y.  Cubitit,  ante^  vol.  I.  p.  163, 
4<87,  that  the  defendants  had  used  so  little  caution  in  the 
taking  of  this  check,  and  that  the  fact  of  its  being  so 
many  days  after  date,  coupled  with  the  other  circum- 
stances of  the  case,  ought  to  have  excited  such  a  suspicion 
in  their  minds,  as  to  have  caused  them  either  to  refuse  to 
take  the  check,  or  to  do  so  at  their  own  risk. 


IS 


18f5. 


'  Denman,  for  the  defendants,  argued,  that  the  action  was 
not  maintainable,  as  the  very  foundation  of  it  was  the  check 
having  been  stolen  or  lost:  now,  there  was  no  evidence 
of  either ;  and,  for  aught  that  appeared,  the  plaintiff  might 
himself  have  paid  it  away  for  value. 

ScarletL — My  answer  to  this  is,  that  we  prove  the  check 
to  be  ours,  and  call  on  the  defendants  to  shew  how  they 
got  it. 

Denman. — ^It  is  payable  to  bearer. 

Abbott,  C.  J. — I  do  not  think  I  ought  to  nonsuit. 


Denman  then  addressed  the  jury,  and  argued,  that 
checks  were  oflen  in  circulation  for  a  considerable  number 
of  days;  and  this  being  payable  to  bearer,  it  carried  its 
own  authority  with  it,  unless  there  were  some  circumstances 
to  take  it  out  of  the  general  rule :  and  the  question  for 
them  was,  whether  the  defendants  had  given  value  for  the 
check,  and  had  acted  handle;  and  as  to  the  supposed  neg- 
ligence of  the  defendants,  they  could  at  most  have  only  used 
this  additional  caution,  that  if  it  had  not  been  paid  to  them 
at  the  banking-house,  (which  it  was),  they  might  have  sent 
to  Sir  P.  Pole's  banking-house  to  know  if  it  was  a  good 
check,  and  would  be  paid:  and  that  would  have  made  no 
difference,  as  they  would  have  been  told  that  it  was  good. 
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1 825.  AbbotTi  C.  J.,  in  summing  up  the  evidence  to  the  jury. 

Downs       ^^9  '^^  plaintiff,  who  was  owner  of  this  check,  alleges,  that 
*•  the  defendants  have  received  the  money  on  it,  havingtaken 

the  cheek  under  such  circumstances  as  might  fairly  ex- 
cite suspicion  in  their  minds;  and  if  you  are  of  opinion  in 
point  of  fisict  that  the  defendants  did  take  this  check,  un- 
der such  circumstances  as  might  fairly  excite  their  suspicion, 
I  am  of  opinion,  in  point  of  law,  that  the  plaintiff  is  entitled 
to  your  verdict.    I  had  the  honour  to  lay  that  down  in  a 
case  (Qill  v.  Cubitts)  tried  in  this  place,  which  has  since 
received  the  sanction  of  the  other  judges.    The  defend- 
ants took  this  check  on  the  evening  of  the  2Snd  of  Novem- 
ber; and  there  is  no  mark  upon  it  except  the  address  of 
Mrs.  Jones.    You  are  to  say,  whether  they  used  due  cau- 
tion:— ^they  take  it  of  a  woman  they  don*t  know,  and  who 
cannot  write,  or  who  can  write  but  badly,  and  they  take  it 
for  a  small  quantity  of  goods.    The  check  is  not  drawn 
by  her,  nor  is  it  even  payable  to  a  female :  and  you  have 
it  also  in  proof  that  the  defendants  send  it  next  morning  to 
the  bankers  on  whom  it  is  drawn,  and  not  to  their  own 
bankers,  as  was  their  habit,  but  that  they  pay  the  pro- 
ceeds into  the  hands  of  their  own  banker.     The  case 
has  been  very  properly  stated  to  be  one  where  there  is  no 
imputation  of  the  slightest  fraud  or  collusion  on  the  part  of 
the  defendants ;  but  it  is  charged  that  they  did  not  use  due 
and  proper  caution:  if  so,  the  plaintiff  is  entitled  to  a  ver- 
dict; but  if  you  think  that  the  defendants  took  this  check 
in  the  fair  course  of  trade,  using  as  much  caution  as  per- 
sons in  the  fair  and  ordinary  course  of  business  ought  to 
do,  you  ought  to  find  a  verdict  for  the  defendants. 

Verdict  for  the  plaintiff— Damages  50/. 

Scarlett  and  F.  Pollack,  for  the  plaintiff. 

Denman,  for  the  defendants. 

[Attornies Loddingi<m  jr  HM  and  iimoiy  jr  CoUi.'\ 
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BEFORE  ABBOTT,  C.  J.,  BAYLET,  HOLBOTD,  &  LITTLSDALE,  JJ. 

In  Bank. 

Denman  now  moved  for  a  new  trial  on  two  grounds. 
Isty  That  the  plaintiff  ought  to  have  been  nonsuited,  be- 
cause no  evidence  was  given  of  the  manner  in  which  the 
check  got  out  of  his  possession^  and,  that  for  any  thing  tW 
appeared,  he  might  have  himself  paid  it  away  for  value:  and 
2nd,  that  the  Lord  Chief  Justice  ought  to  have  left  it  to 
the  jury  to  say,  whether  the  defendants  took' the  check  for 
value,  and  boin4Jide.  It  was  conceded  at  the  trial,  that  the 
defendants  had  acted  without  the  slightest  malajides; 
and  the  most  that  they  were  charged  with  was  negligence. 
Now,  this  was  introducing  a  new  rule  into  the  law,  to  ad- 
mit bona  fides  in  the  defendants,  and  then  put  it  on  the 
ground  of  want  of  prudence  and  caution;  he  therefore 
contended  that  the  case  should  not  have  been  left  to  the 
jury  on  the  question  of  negligence. 
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Bayley,  J. — ^K  a  party  takes  a  bill  over-due,  he  takes 
it  at  his  own  risk. 


Denman.' — It  is  very  common  for  checks  to  remain  out 
for  some  time;  but  I  was  arguing  that  these  parties  acted 
hand  fide  ^  and  that  the  question  to  be  left  to  the  jury  ought 
to  have  been,  whether  there  was  mala  fides  in  the  defend- 
ants or  not,  which  was  not  the  way  in  which  it  is  put  to 
the  jury.    Peacock  v.  Rhodes y  Dougl.  611. 

Bayley,  J. — It  was  left  to  the  jury  to  say,  whether  the 
defendants  had  not  received  the  check  under  such  circum- 
stances as  would  excite  the  suspicion  of  a  reasonable  man. 

Abbott,  C.  J. — ^I  did  not  put  it  on  the  groimd  of  negli- 
gence, but  whether  the  check  was  taken  under  circum- 
stances  of  suspicion.     On  that  point  my  Brothers  are  per- 
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fectly  satisfied.  However^  as  there  was  no  evidence  of  the 
loss  of  the  cheeky  but  only  that  it  was  the  plaintiff's  pro- 
perty,  we  wiU  defer  our  judgment;  and  if  we  should  think 
that  point  ought  to  be  further  argued,  we  will  grant  a  rule 
to  shew  cause. 


Bayley,  J. — Checks  being  intended  for  immediate  pay- 
ment, a  check  after  date  is  like  an  ordinary  bill  past  due. 

•  « 

/mm  Uul         The  court  now  gave  judgment  on  this  motion. 

Abbott,  C.  J. — ^The  point  raised  by  Mr.  Common  Ser* 
Jeant,  was  whether  it  was  necessary  in  this  case  for  the 
plaintiff  to  shew  how  he  lost  this  check.    Mr.  Scarlett 
said,  it  was  proved  to  be  the  plaintiff's,  and  on  that  he  re- 
lied. It  was  a  check  payable  to  bearer,  which  the  plaintiff 
had  received  from  his  brother;  and  it  also  appeared  that 
the  defendant  took  it  five  days  after  date;  and  some  of  my 
Brothers  consider  this  as  exactly  Hke  the  case  of  a  bill 
over-due.   That  being  so,  it  is  not  necessary  to  say  whether 
the  loser  shall  or  shall  not  be  in  general  required  to  shew 
how  he  parted  with  the  possession;  it  is  not  necessary  to 
lay  down  any  general  rule,  but  I  should  be  very  unwilling 
to  lay  down  any  general  rule  requiring  the  loser  to  give 
such  evidence;  as  in  almost  all  cases  of  property  stolen 
from  the  person,  or  from  the  private  escrutoire,  nay,  even 
in  the  case  of  cattle  stolen  from  a  field,  it  would  be  nearly 
impossible  for  any  such  proof  to  be  given ;  but  in  this  case, 
it  being  shewn  that  the  defendants  took  this  check  five 
days  after  date,  the  plaintiff  was  entitled  to  call  on  them 
to  shew  how  they  came  by  it;  we  shall  therefore  grant  no 
rule. 

Rule  refiised. 


See  the  catei  of  ^7/  v.  CSMtu, 
mUe,  Vol  1,  p.  163»  487,  and  the 
notes  to  Baromyh  t.  White,  «ii<e» 
p.  8»  and  the  csiei  of  Miller  v. 


Race,  1  Burr.  462;  Gnmi  v. 
Vauglum,  3  Burr.  1516,  and  Pem. 
eoek  V,  Rhode$t  Doug.  611. 
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MiLMEB  and  Others  «.  Maclean  and  Others.  j,^  i^ 

Trespass  on  the  stat.  8  Hen.  6,  c.  9.  The  first  to  constitute 
count  of  the  declaration  was  for  a  forcible  detainer  of  two  j/^J^i^^ 
closes,  situate  in  the  parish  of  St.  Mary^  Islington,  and  tanner,  it  is  not 

neoemry  that 

Stated,  after  reciting  the  statute,  &c.  ^'  that  the  defendants,  any  one  should 
vi  ei  armu,  broke  and  entered  the  said  closes,  and  then  ^^^^^'J*"^ 
and  there,  in  a  forcible  manner,  and  with  a  strong  hand,  •"*^?'?®*^*J 

'        ^  ...  .       ihould  be  with 

kept  and  continued  the  said  plaintiflTs,  so  put  out  and  dis-  such  numbers  of 
seised,  for  a  long  space  of  time,  to  wit,  &c."  The  second  S^'^force,  m 
count  was  for  a  forcible  entry;  the  third  was  a  common  a^^J^^^f^h^ 
count  for  a  trespass ;  and  the  fourth  for  an  expulsion.  ^  owner  from 

-Di  vr  4.        -u  sending  the  per- 

Plea— Not  guilty.  sons  away,  and 

It  appeared,  that  the  plaintiffs,  being  seised  in  fee  of  the  ^^"^^l^ession. 
ground  in  question,  had  entered  into  a  treaty  for  the  sale 
of  it,  with  an  intended  company,  called  the  Portable  Gas 
Company ;  and  in  consequence  of  this,  certain  persons  had, 
about  the  13th  of  December,  filed  a  bill  for  a  specific  per- 
formance of  an  alleged  agreement  to  convey  this  proper- 
ty to  them  and  others,  for  the  purposes  of  that  company: 
and  on  the  13th  of  December,  1824,  six  persons  came  on 
the  ground,  which  was  situate  near  Battle  Bridge,  at 
about  eight  o'clock  in  the  morning,  one  of  them  having  a 
drawn  sword,  which  he  placed  upright  in  the  ground ;  and 
they  proceeded  to  drive  pieces  of  wood  into  the  ground, 
for  the  erection  of  two  wooden  huts.  A  person  in  the  em- 
ploy of  the  plaintiff^  told  them,  they  must  not  stay  there ; 
but  they  refused  to  go,  and  stated  that  they  came  ther^ 
by  order  of  the^Fortable  Gas  Company.  On  thie  next  day, 
the  plaintiffs'  attorney,  accompanied  by  another  person, 
went  to  the  place,  and  then  found  eleven  persons  there, 
some  of  whom  were  walking  to  and  fro,  and  others  were 
in  the  wooden  huts  which  had  been  built;  one  of  them 
had  a  sword,  another  a  constable's  staffs  and  some  of  the 
others  sticks.    They  refused  to  give  their  own  names,  but 

VOL.  u.  c    •  * 
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gave  the  names  of  the  three  defendants^  on  whose  behaff 
it  was  admitted  that  they  were  sent.  These  persons,  or  some 
of  them,  remained  in  the  place  day  and  night,  and  refused 
to  depart,  and  two  of  the  number  were  remaining  there 
up  to  the  time  of  the  triaL 


The  defendants*  coimsel  contended,  that  as  there  was  no 
assault  committed,  and  no  actual  violence  used ;  this  was 
only  a  trespass,  and  not  a  forcible  entry  or 


Abbott,  C.  J. — In  this  case  there  was,  itistmeyno 
one  assaulted,  nor  is  it  necessary  that  there  should  be,  to 
constitute  a  forcible  entry ;  for,  if  persons  either  take  or 
keep  possession  of  either  house  or  land,  with  such  niun- 
her  of  persons,  and  show  of  force,  as  is  calculated  to  deter 
ibe  rightful  owner  fircmi  sending  them  away,  and  resuming 
his  own  possession,  that  is  sufficient  in  point  of  law  to  con* 
stitute  a  forcible  entry,  or  a  forcible  detainer  (a). 


(«)  AedoDS  for  forciMe  entry, 
■ad  forcible  detainer,  we  founded 
on  the  Htat  8  Hen.  6,  c.  9,  s.  6, 
which  enacts  '  that  if  any  person 
'  be  pat  out  or  diasdsed  of  lands 
'  or  tenements  in  fordble  man- 
'  ner,  or  put  out  peaceably,  and 
'  after  h<dden  out  ^th  strong 
'  hand;  or,  after  such  entry,  any 
'feofl&nent  or  discontinuance  in 
'any  wise  thereof  be  made,  to 
'  defraud  and  take  away  the  right 
'  of  the  possessor;  that  the  party 
'  grieved  in  diis  behalf  shall  have 
'  asose  of  wovf  i  dis$$mu,   or  a 

*  writ  of  treq^ass  against  such 
'disseisor.  And  if  the  party 
'  grieved  recover  by  asdse,  or  by 
'acdon  of  trespass,    and  it  be 

*  found  by  verdict,  or  in  other 
'  manner  by  due  form  in  the  law, 
'  that  the  party  defendant  en- 
'  tered  with  force  into  the  lands 


and  tenements,  or  them  after 
his  entry  did  hold  widi  force, 
that  the  plaintiff  shall  recover 
his  treble  damages  against  the 
defendants  and  moreover,  that 
he  make  fine  and  ransom  to 
the  king.  And  that  mayors, 
justices,  or  justice  of  peace, 
sheriffs,  and  baliffs  of  cities, 
towns,  and  boroughs,  hawng 
franduse,  have  in  the  said  cities, 
towns,  and  boroughs,  like  pow- 
er to  remove  such  entries,  and 
in  other  articles  aforesaid,  rising 
within  the  same,  as  the  Justices 
of  peace  and  sherifi  in  coun- 
ties and  countries  aforesttd  have. 
But  by  s.  7,  It  is  provided  '*  That 
they  which  keep  their  posses- 
sions with  force  in  any  lands 
and  tenements,  whereof  they  or 
their  ancestors,  or  they  whose 
estate  they  have  in  such  lands 
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Verdict  for  the  plaintiffs,  damages  100/.(ft)>cost84O«.(c). 

Scarlett^  Brougham,  Koe,  and  EvanSy  for  the  plaintijBTs, 

TheAiiomey'-'Generalaxid  Campbell ,  for  the  defendants.' 
[Attoraie^— ISoKlM^e  and  GordonJ] 
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'  and  tenements^  bave  continued 

*  thdr  'possessions   in  the  same 
'  by  three  yean  or  morey  be  not 

*  endamaged    by    force    of  this 


Mr.  Seijeant  Hawkins  lays 
down,  (Curw.  Hawk,  title  Forci- 
ble Entries,  p.  501,)  that  wherever 
a  man,  either  by  his  behaviour  or 
speech,  at  the  time  of  his  entry, 
gives  those  who  are  in  possession 
of  the  tenements  which  he  claims, 
just  cause  to  fear  that  he  will  do 
them  some  bodily  hurt,  if  they  do 
not  give  way  to  him.  Us  entry  is 
forcible,  whether  he  cause  such  a 
tenor  by  carrying  with  him  such 
an  aansaal  number  of  servants, 
or  by  anniug  himself  in  such  a 
manner  as  plainly  intimates  a  d&- 
ngn  to  back  his  pretensions  by 
fince.  And  die  same  circumstan- 
ces of  violence  or  terror,  which  will 
make  an  entry  forcible,  will  make 
a  detainer  forcible  also,  (p  502). 

(&)  The  verdict  was  entered  for 
lOOL  damages,  and  40«.  costs,  on 
the  first  and  second  counts,  and  a 
wd.  jnroi.  entered  as  to  the  other 
counts;  and  in  the  record,  the 
pkintifi  prayed  that  their  damages 
shoald  be  awarded  by  the  Court 
according  to  the  statute;  and  the 
Court  adjudged  that  they  should 
recover  treble  their  damages,  be- 
ing aOO^  and  188/.  for  their  costs; 
whidi  had  been  taxed  by  the  mas- 
ter at  the  usual  costs,  p/ftf  half 

c  2  • 


those  costs,  plw  half  these  latter. 
These  damages  and  costs  we  have 
been  informed  have  been  since 
paid. 

In  2  Inst  416,  it  is  laid  down, 
that  in  cases  of  re^disseifiin  and 
post-disseisin  on  the  stat.  of  West 
2,  c26,  (which  gives  double  dam- 
ages,) the  Jury  is  to  give  the  sin- 
gle, and  the  Court  to  double  them. 
In  Bumpitead^t  case,  Cro.  Car. 
448-9,  the  same  is  laid  down  as  to 
treble  damages,  on  the  stat  of  28 
Hen.  6,  c  10,  (an  act  relating  to 
the  wages  of  knights  of  the  shire); 
and  the  case  of  (^ Kelly  v.  Salter, 
Yelv.  176,  goes  to  the  same  point 

(e)  Where  astatute  gives  double 
or  treble  damages,  where  damages 
were  recoverable  before  the  act,  the 
plaintiff  not  only  recovers  double 
or  treble  damages,  but  lus  costs 
are  doubled  or  trebled  also;  but 
where,  by  a  statute/*double  or  tre- 
ble damages  are  directed,  where 
no  damages  were  before  recover- 
able, then  the  plaintiff  recovers 
no  costs ;  2  Inst  289;  and  Wilkin^ 
ton  V.  Allot,  0>wp.  368 ;  as  in  ac- 
tions for  driving  distresses  out  of 
the  hundred.  2  Inst  284. 

In  actions  for  fordble  entry, 
the  plaintiff  recovers  treble  dam- 
ages, and  treble  costs.  2  Inst.  289. 
Robert  Pilfild't  case,  10  Co.  1 15  b. 
Skin  V.  Atkinson,  1  Vent  22. 
In  Turner  v.  GalliUee,  Hard.  152, 
it  is  said,  that  in  forcible  entry  the 
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plaintiff  gets  no  costs;  bat  the  an. 
thorities  above  cited  arealldirectly 
the  other  way.  The  costs  de  tn- 
eremenio  are  doubled  or  trebled 
as  the  case  maybe,  as  well  as  those 
found  by  the  jury.  Tkanughpood 
r.Seroffffi,  Cro.  Eliz.582.  Smith,  q. 


t  ▼.  l>ufiM,  2  Str.  104a 

It  should  be  observed,  that  in  all 
cases  where  double  costs  are  given, 
they  are  the  taxed  costs  and  half 
of  them,  and  treble  costs  are  the 
costs  taxed,  the  half  of  them,  and 
half  of  these  latter.  HuL  C.  484. 


COURT  OF  COMMON  PLEAS. 


Sittings  in  London,  c^ter  Easter  Term,  1 825. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


May  18/A. 


If  1  party  re- 
oeiTebUli  of  ex- 
change forgoods 
aold,  and  pay 
them  away,  but 
afterwards  get 
tbem  back,  and 
they  are,  at  the 
time  of  the  trial 
of  an  action  of 
aatampeit  for 
the  price  of  the 
goods,  lying  pro- 
tested in  the 
hands  of  his  a- 
gent,  he  may  re- 
corer  the  mo- 
ney dttfy  with- 
out delivieriogiip 
the  bills,  and 
the  defendant 
must  seek  relief 
in  equity,  if 
they  are  not  de- 
litmdup. 


Hadwen  V.  Mendisabal. 

Assumpsit  for  goods  sold,  a  witness  proved  an  ad- 
mission of  a  balance  due  to  the  plaintifFfor  gpods ;  but,  from 
his  cross  examination,  it  appeared  that  bills  of  exchange 
had  been  given  for  these  goods,  which  bills  had  been  paid 
Away  by  the  plaintiff,  but  had  been  subsequently  got  back 
by  him,  and  were,  at  the  time  of  the  trial,  lying  protested 
in  the  hands  of  his  agent  at  Cadis. 

Pell  and  Taddy^  Serjts.,  objected,  that  as  the  plaintiff  had 
passed  away  the  bills,  he  had  made  them  his  own,  and 
could  not  recover  for  the  goods  sold  without  delivering 
them  up. 

Best,  C.  J. — ^If  the  bills  had  gone  from  the  plaintiff's 
control,  the  objection  would  be  unanswerable.  The  plain- 
tiff might  have  them  here  now,  but  you  could  not  make 
him  deUver  them  up  till  the  payment  of  the  money.  If  the 
bills  are  not  forthcoming,  you  may  have  equitable  relief  in 
another  place.     A  man  having  a  bill  may  declare  for 


EASTBR  TERMp  6  GEO.  IV.  Sl 

goods  sold,  saying,  I  will  not  go  on  the  bill.     The  verdict        1B25. 
must  be  for  the  plaintiff. 

[8ABAL 


Hadwxn 
Verdict  for  the  plaintiff.      MaND^i 


Fin^han^  Serjt.  and  F.  Pollock,  for  the  plaintiff. 
Pell  and  Tadtfy,  Serjts.  for  the  defendant. 

[Altornies— 2Vetl2ef Atp  and  Frteman  jr  if.] 


In  the  ensuing  Trinity  Term,  Pell,  Serjt.  moved  for  a  rule 
mn  for  a  new  trial,  and  cited  Dangetfield  v.  fFUby,  4  Esp. 
N.  P.  C.  159  (a). 

But  the  Court  said,  there  was  no  ground  for  the  motion: 

Gazelee,  J.  observing,  you  may  at  all  times  declare  for  the 

consideration  of  bills  of  exchange,  and  it  is  for  the  other 

party  to  shew  that  there  were  bills  given,  and  that  they 

had  been  honoured. 

Rule  refiised. 


(c)  In  that  case  it  was  ruled, 
diat  where  a  promiBsory  note  has 
been  given  for  money  due  by  the 
defendant  to  the  pluntiff,  who 
decUHres  <m  it,  with  the  money- 
eounti,  he  must  prove  the  note 


lost,  or  destroyed,  before  he  can 
haverecourseto  the  money-counts, 
if  it  appear  that  the  money  so 
cldmed  was  that  for  which  the 
note  was  given. 


Adjourned  Sittings  at  Westminster,  c^ter  Easter 

Term,  1825. 


Thabpe,  Esq.  v.  Gisburne.  Utt^  iM. 

Assumpsit  for  the  keep  of  certain  horses.  The  defend-  if  i  party  h«i 
ant*8  attorney  was  called  to  prove  his  signature  to  a  paper :  J^Jj^J^^ 

andhaiictedon 
dKB,  it  ii  fvilkicnt  to  juitiiy  Um  in  swearing  as  to  his  belief  of  the  huidwridng  of  such  penon. 
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he  said)  he  had  never  seen  the  defendant  write,  but  that 
he  believed  this  instrument  to  be  of  his  handwriting  from 
having  received  letters  fromhim,  upon  which  he  had  acted. 

Best  C.  J. — Held  that  this  was  quite  sufficient  for  the 
witness  to  ground  a  belief  upon,  which  was  all  that  was 
required. 

Verdict  for  the  plaintiflT. 

fFilde^  Serjt.  and  Chitty,  for  the  plaintiff. 
Faughan,  Serjt.  and  Holt,  for  the  defendant. 

[Attornies — Bwmi  uidSptncer.] 


In  Phili.  L.  E.  c.  8,  §  2,  the 
learned  author  says,  that  if  a  wit- 
ness has  recdved  letters  on  sub- 
jects of  business,  ^which  can  he 
proved  to  have  been  written  by  a 
particular  person,  or  letters  of  such 
a  nature  as  makes  it  probable  thmt 
they  were  writien  by  the  hand  from 
which  theyprofue  to  come,  he  may 
be  admitted  to  speak  to  that  per- 
son's handwriting;  and  the  admis- 
ribility  of  the  eridence  must  de- 
pend upon  this,  whether  there  is 
good  reason  to  believe  that  the 
specimens,  from  which  the  witness 
has  derived  his  knowledge,  were 
written  by  the  supposed  writer  of 


the  pi^r  in  question;  and  dtes 
the  cases  of  Lord  Femu  v.  SSurley, 
Fitzg. Rep.  195;  Layer*i case,  6Sl* 
Tri.  275 ;  and  the  case  of  the  Seven 
Bishops,  4  St.  Tri.  338 ;  neither  of 
which  very  explicitly  decides  this 
point;  and  in  the  latter  case  the 
judges  were  dirided  on  it.  But 
now  the  universal  practice  of  the 
Lord  Chief  Justices  at  the  Sittingt 
is,  if  a  witness  states  that  he  has 
received  letters  purporting  to  come 
from  a  party,  and  has  acted  on 
those  letters,  to  ask  him  whether 
he  believes  the  paper  he  is  called 
to  prove  is  of  that  party's  hand- 
writing. 


May  19th. 


HouLiSTON  r.  Smyth. 


If  a  wife  qniti  ASSUMPSIT  for  the  use  and  occupation  hy  the  defend- 
houK°ttnder*a    *^*'^  "wifef  of  Certain  rooms  of  the  plaintiffi  and  for  goods 

Ikir  ipprehen- 

fion  of  personal  ^olencv,  that  if  equivalent  to  her  husband's  turning  her  out  of  doon;  and  impro- 
per restraint  of  her  person  ui  a  madhouse  is,  for  this  purpose,  personal  violenoe;  and  therefiire  a  par- 
ty supplying  her  with  necessaries  may  recover  for  them  against  the  husband. 

If  she  quits  her  husband's  house  because  he  brought  a  common  woman  to  reside  in  it,  that  ii 
also  a  sttiBdent  reuou  for  her  going:  and  if  the  husband  is  sued  for  necessaries  supplied  to  her,  it 
is  no  atuwer  to  the  action  that  she  had  eommitled  adultery  pcevioos  to  the  credit  Iwing  given,  if 
the  husband  did  not  know  it  till  after  the  credit,  nor  that  ijur  the  credit^ihe  obtahieda  decree  for 
alimony,  wUdi  aUmony  was  to  relate  hack  to  a  period  before  the  credit. 
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fbnushed  to  her^  and  money  lent*  Plea — General  issue. 
The  action  was  brought  for  board  and  lodging  furnished 
to  the  defendant's  wife.  From  the  evidence  adduced  for 
the  jdaintiff  it  appeared  that  the  defendant  had  been  seen 
in  a  threatening  attitudei  holding  his  fist  in  his  wife's  face» 
and  that  he  had  directed  a  servant  to  follow  her  and  watch 
her  conduct;  he  having  had  her  confined  some  time  pre* 
viously  in  a  private  madhouse,  from  which  she  had  been 
discharged  after  an  examination  before  two  of  the  Judges. 
It  was  proved  also  that  the  defendant  had  said  to  her,  if 
she  did  not  mind  what  she  was  about  she  should  have 
**  Mad  Moll''  to  attend  her  again.  In  consequence  of 
these  things,  she  left  the  defendant's  house,  and  went  to  the 
plaintiff's,  where  she  lived  for  some  time,  and  for  part  of 
that  time  payment  had  been  made  by  the  defendant's  attor- 
ney, he  himself  being  absent  in  Scotland. 

Vaughan,  Serj  t.  to  rebut  the  charge  of  cruelty,  produced 
evidence  of  acts,  which,  if  true,  undoubtedly  shewed  insani- 
ty on  the  part  of  the  lady.  But  the  credit  of  the  wit- 
nesses was  in  the  course  of  the  cause  very  materially  shaken. 
He  also  gave  evidence  of  an  act  of  adultery  committed  by 
Mrs.  Smyth  in  the  year  previous  to  the  time  for  which  the 
plaintiff  claimed;  but  it  appeared  that  the  defendant  was 
not  made  acquainted  with  it  till  after  all  the  credit  had 
been  given.  Vaughan,  Seijt.  then  proposed  to  give  evi- 
dence of  adultery  committed  in  the  month  of  December 
subsequent  to  the  time  of  the  credit. 

.Best,  C.  J. — I  diink,  diat  being  after  the  time  of  the 
pving  of  the  credit,  it  is  not  evidence. 

Vaughanf  Serjt. — ^I  propose  it  with  a  view  to  shew  that 
the  wife's  continuing  conduct  is  an  excuse  for  the  husband. 

Best,  C.  J. — The  receiving  such  evidence  might  give 
the  husband,  in  some  cases,  the  liberty  to  take  advantage  of 
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1 825.       his  own  profligacyi  as  he  might  have  driven  her  to  sudi  be* 
HouLisTON    Saviour  by  his  own  bad  conduct. 


V. 

Smyth. 


Faughan,  Serjt.  then  tendered  in  evidence  certain  let- 
ters purporting  to  be  written  by  Mrs.  Smyth  to  her  hus- 
band, to  rebut  the  charge  of  cruelty.  They  had  no  post- 
mark. 


Pellf  Serjt.  submitted  that  it  must  be  proved  when  they 
were  ^tten. 

Faughatif  Serjt. — If  there  be  a  date,  it  is  only  necessary 
to  prove  the  handwriting. 


I^  to  rebut  the 
pretumption 
that  a  wife  left 
her  husband's 
house  firom  his 
cruel  treatment 
of  her,  letters 
written  by  her 
to  her  husband 
in  afibctionate 
terms  are  oSbr- 
ed  in  evidence, 
it  must  be  pror- 
ed  at  what  time 
they  were  writ- 
ten, or  they  are 
not  admissible 
in  evidence,  and 
the  dates  of 
them  are  not 
sufficient  proof 
of  the  dines  at 
which  they  ^ 
written. 


Best,  C.  J. — Generally  speaking,  that  is  correct.  But 
where  the  letters  of  the  wife  are  given  in  evidence  in  favor 
of  the  husband,  you  must  prove  when  they  were  sent;  be- 
cause, after  a  reconciliation,  husband  and  wife  might  con- 
trive letters. 

Pell,  Serjt.  cited  Edwards  v.  Crocks  4  £sp.  39 ;  Phil. 
L.  £.  85  (a). 

Fatighan,  Serjt.  and  Manning. — ^These  letters  are  ad- 
missible without  further  proof,  because  they  would  be  so 
in  a  suit  instituted  by  the  wife  for  alimony;  and  an  action 
like  this  by  a  tradesman  is  subject  to  the  same  rules  as 
such  a  suit. 


(a)  The  case  of  EdMmrdt  y. 
Crock  was  an  action  for  aim.  con. 
and  the  plaintiff  and  Mb  wife  hav- 
ing tived  as  servants  in  different 
families,  letters  written  by  the 
wife  to  the  husband  before  any 
snspidon  of  a  criminal  intercourse, 
were  admitted  as  endence  of  her 
affection  towards  her  husband. 
And  in  the  later  case  of  Trelawnty 
V.  Co/enuiJi,  1  B.&  A.  90,  it  was 


hdd,  that  letters  written  by  the  wife 
to  the  husband,  and  prwed  to  ktnt 
been  written  ai  the  time  ikey  bore 
date,  and  long  before  she  was 
suspected  of  adultery,  were  evi- 
dence of  her  affection  towards  her 
husband,  although  the  cause  of 
the  husband  and  wife  not  then 
living  in  the  same  place  was  not 
shewn. 
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Bb8T^  C.  J.<— I  am  clearly  of  opinion  that  they  are  not        1825. 
admiaaible*  Houubtom 


The  defendant's  attorney  then  proved  that  the  letters 
were  put  into  his  hands  by  the  defendant,  in  October  or 
NoTember,  18SS.  They  were  dated  in  October  in  that 
year.  They  were  read;  and  in  one  of  them,  after  alluding 
to  some  application  for  money  at  the  Treasury,  Mrs.  S.  ob- 
serves, that  if  it  could  not  be  obtained  without  their  ap- 
pearing to  be  ongood  terms,  she  should  recommend  Mr.  S* 
to  say  that  they  were  so,  and  she  would  confirm  it  if  ne- 


Smttb. 


Fiatghan,  Serjt.  also  called  the  registrar  of  the  Consis-  The  minute- 

book  of  the  Con- 

tory  Court  at  Doctors  Commons,  who  produced  the  minute-  ni tomi  Court  !• 

book  of  that  Court,  containing  the  minutes  of  proceedings  dence^of  a  de- 

inthatCourt,  commencing  in  the  month  of  February,  1834;  cree  for  alimony 

and  also  the  minutes  of  a  decree  for  alimony  to  Mrs.  Smyth,  that  court,  with« 

out  Buch  decree 
being  drawn  up 

Maule,  for  the  plaintiff,  submitted,  diat  minutes  not  re-  ^^  ^^^"^ 
duced  into  a  formal  shape,  could  not  be  received  in  evidence. 

Best,  C.  J.  was  of  opinion  that  they  could;  and  the  wit- 
ness being  asked,  said,  tha1>nothing  more  is  done  with  these 
minutes,  unless  the  alimony  is  not  paid. 

The  decreeing  part  of  the  minutes  was  then  read ;  it  was 
d^ted  in  December,  1884,  and  decreed  alimony  at  the  rate 
of  30f.  per  annufn,  to  commence  firom  the  return  of  the  cita- 
tion, viz.  the  8th  of  May,  1824. 


Faughan,  for  the  defence,  relied  on  the  cases  of 
V.  Hancock,  6  T.  R.  603 ;  Nursey.  Craig, Z  N.  R.  148,and: 
Horwood  V.  Heffer,  3  Taunt.  421  (i). 

(&)In  thecaseof  Govterv.i7aii-     another  woman   into  Us  bouae, 
codt,  the  defendant  having  brought     turned  bis  wife  out  of  doora,  the 
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An  endeavour  was  made  to  prore  a  notice  to  tbe  plain- 
tiff (after  the  payment  by  the  defendant's  attorney  before 
mentioned)  not  to  trust  Mrs.  Smyth  any  more,  but  this 
Med. 


Pellf  Serjt*  in  reply.  If  a  husband  by  cruelty  diiyea  his 
wife  from  his  house,  a  notice  not  to  trust  her  is  of  no  effect. 
Selw]rn's  L.  N.  P.  371.  The  letters  put  in  were  evidently 
written  to  serve  die  defendant.  And  the  payment  by  the 
'husband's  attorney  up  to  a  certain  time  is  evidence,  which,  if 
there  be  no  notice  not  to  trust,  would  be  sufficient  to  decide 
the  cause.  But  allowing  that  there  was  such  notice,  there 
is  enough  in  this  case  to  justify^  the  wife's  leaving  her  hus- 


wife committed  adultery,  oiufo/ler 
thmt  the  plsdntiff  trasted  her  for 
aeoesBsries;  tbe  Court  held  that  he 
could  not  recover. 

In  the  case  of  Nune  y.  Craig, 
the  husband  and  wife  having  exe- 
cuted adeed  of  separation,  by  which 
the  husband  covenanted  to  pay  a 
weekly  sum  to  a  trustee  for  her 
support,  and  failing  to  do  so,  the 
question  was,  whether  the  trustee 
could  maitttam  an  action  of  as. 
sumpttt  for  necessaries  snppHed  to 
her :  Heath,  Rooke,  and  Chambre, 
Js.  held  that  he  might ;  Mansfield, 
0.  J.  contra. 

In  Norwood  v.  Beffer,  which 
was  an  action  for  necessaries  sop- 
plied  to  the  defendant's  wife,  who 
had  left  her  husband's  house,  the 
pluntiffrelied  on  the  fact  of  the  hus- 
band having  taken  another  woman 
into  his  house,  with  whom  he  co- 
habited, bong  a  sufficient  reason 
for  his  wif e*s  leaving  it  On  Best, 
Seijt  applyingfor  anew  trial,  £010^ 
rmee,  J.  said,  **  you  did  not  state 
say  apprehension  of  her  personal 


safety,  you  principally  dwelt  on 
the  drcumstanoe  of  the  defend- 
ant's boring  placed  a  proAigale 
woman  at  the  head  of  lus  table*  and 
baring  told  the  wife,  that  if  she  did 
not  like  to  dine  there,  she  ought 
dine  in  her  own  chamber.  I 
thought  that*  however  improper 
that  conduct  might  be,  and  how- 
ever abhorrent  from  the  feelings 
of  a  deUcate  woman,  she  might 
nevertheless  have  had  necessaries* 
if  she  had  staid  there;  she  might,  if 
she  had  thought  fit,  have  sued  for 
alimony,  and  a  divorce  a  mensA  et 
thoror  AndMansfield,  C.J.  aid, 
*'  If  this  suit  were  maintainable  it 
would  be  necessary  that  the  jury 
should,  in  the  first  place,  determine 
whedier  the  wife  lawfully  left  her 
home  or  not.  This  would  whdly 
supersede  the  necessity  of  a  suit 
for  alimony,  or  a  divorce  « fM€H«A 
et  thmro,  1  think  nothing  short 
of  actual  terror  and  riolence  will 
support  tins  action."* 

Tlus  case*  it  will  be  seen*ia  now 
over-ruled. 
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band ;  and  therefore,  the  plaintiff  who  took  her  into  hk 
house,  is  entitled  to  recover  in  this  action* 


Best,  C.  J. — This  is  an  action  brought  by  the  pbintiff, 
who  IS  a  lodging-house  keeper,  against  the  defendant,  who 
has  an  oflice  hi  the  Exchequer,  to  recover  a  sum  of  money 
for  board  and  lodging  fbannshed  to  the  defiendant'a  wifew 
A  man  in  the  plaintiff's  situation  cannot  recover,  unless  the 
wife  be  at  his  house  with  the  assent  of  die  husband,  or  un- 
less the  husband  drives  her  from  her  home  by  cruelty,  per- 
sonal violence,  or  that  which  shall  excite  reasonable  fear 
<^  personal  violence,  for  in  such  case  he  sends  her  out  with 
a  general   credit.    The  plaintiff  puts  his  case  on   the 
grounds  of  both  assent  and  cruelty.    Hesaysto  the  defend- 
ant, you  have  paid  me  to  a  certain  time,  and  from  that  your 
assent  may  be  presumed.     If  acts  of  personal  violence  had 
occurred  inunediately  about  the  time  o£  leaving,  though 
not  at  the  moment,  that  is  ground  for  presuming  that  the 
leaving  was  on  their  account.    It  is  proved,  that  a  servant 
had  directions  to  watch  Mrs.  Smyth  and  follow  her  about, 
and  that  Mr.  Smyth  shook  his  fist  in  her  face,  and  told 
her,  she  should  have  mad  Molly  to  attend  her  again. 
These  things  would  give  her  reason  to  fear  personal  vio- 
lence; and  if  so,  she  had  a  right  to  leave.     I  think  that 
personal  restraint  includes  personal  violence.  The  payment 
made  by  the  defendant's  attorney,  up  to  the  12th  of  May, 
allows  that  she  was  at  the  plaintiff's  correctly  up  to  that 
Ipne.     I  entirely  subscribe  to  the  doctrine  in  the  case  of 
Govier  v.  Hancock.    If  a  woman,  though  provoked  by  the 
bad  conduct  of  her  husband,  actuaOy  commits  adultery,  he 
is  not  hable  for  her  support ;  but  that  law  does  not  apply 
to  this  case.     The  adultery  proved  here  took  place  in  the 
year  18S3,  (the  credit  beginning  April,  18^,)  but  the  adul- 
tery was  not  disclosed  to  the  husband  till  the  autumn  of 
1824,  at  which  time  no  more  credit  was  given  by  the  plain- 
tiff.   This  act  of  adultery  in  1823,  the  husband  not  know- 
ing it,  but  holding  her  out  as  fit  to  be  maintained  in  1824, 
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win  not  destroy  die  plaintiff's  right  to  recoyer.  There  is 
no  case  to  this  ellect.  If  a  man,  knowing  of  the  conunis- 
sion  of  adultery  by  his  wife,  turns  her  out  of  his  house,  he 
gives  her  no  credit ;  but  not  otherwise.  As  to  the  case  of 
Horwoody.  Heffer;  In  that  case  Imoyed  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  and  JfoiM/SeAf,  C.  J. 
oonfirmedlherulingof  Mr.  J.Z^itcTeiioe.  I  was  dissatisfied 
with  the  decision  at  the  time,  and  have  continued  so  ever 
since;  and  if  this  case  had  come  to  that  point,  I  had  deter- 
mined to  have  it  reconsidered:  my  Lord  Chief  Justice 
MamfiM  in  that  case  said,  you  must  go  to  Doctors  Com- 
mons; and  I  consider  diat  to  be  wrong,  because  alimony 
might  not  be  obtained  in  less  than  six  months,  and  the  par- 
ty in  the  mean  time  might  starve. 

Verdict  for  the  plaintiff. 

Pel/,  Serjt.  and  Maule,  for  the  plaintiff. 
Faughan,  Serjt.  and  Mannwg^  for  the  defendant. 
[AxUxnaie^^Fnwd  jr  R.  and  Mwmj^  jr  Sm.] 


70.  In  the  ensuing  Trinity  Term,  Vaughan,  Serjt.  moved  for 

a  new  trial,  on  the  ground  of  the  misdirection  of  the  Lord 
Chief  Justice  at  the  trial,  contending  that  the  evidence 
'  which  had  been  given  of  adultery  was  sufficient  to  prevent 
the  defendant's  being  liable;  and  also  that  the  decree  fos 
alimony,  though  made  subsequently  to  the  expiration  of  the 
credit,  yet  having  a  reference  back,  would  discharge  the 
husband  firom  the  effect  of  any  supposed  credit;  otherwise 
he  would  be  paying  double  in  respect  of  the  same  time. 

Park,  J. — ^Is  the  wife  to  starve  while  the  Court  is  con- 
sidering whether  she  shall  have  alimony  or  not? 

Faughan,  Sexjt.  then  went  on  the  ground  that  his  Lord- 


Smtth 
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ship^  in  summing  up,  had  put  Uie  case  too  broadly,  when        18S5. 
he  saidj  that  reasonable  suspicion  of  violence  was  enough    Houlistos 
to  justify  a  woman  in  quitting  her  husband's  house.    He 
cited  Horwood  v.  Heffer  as  an  authority  in  his  favour. 

[Best,  C.  J. — ^Are  you  aware  of  a  late  case  in  which 
Lord  Ettenborough,  at  N.  P.  expressly  over-ruled  JETor- 
wood  V.  ffeffer,  and  nobody  has  questioned  his  deci- 
sion. I  allude  to  the  case  oiAUis  v.  Chapnumf  Selwyn's 
L.  N.  P.  881  (c).] 

VmtgJumi  Serjt. — If  she  fears  confinement,  she  may  apply 
for  a  habeas  corpus,  or  may  exhibit  articles  of  the  peace  in 
case  of  violence.  No  case  has  gone  so  far  as  to  say  that 
reasonable  stispicion  is  enough,  and  this  would  give  her 
an  opportunity  of  going  away  under  pretence  of  fear. 

B£ST,  C.  J. — ^There  is  not  the  least  pretence  for  disturb- 
ing the  verdict ;  the  only  ground  of  misdirection  is  t]^, 
that  I  told  the  jury,  that  if  Mrs.  Smyth  had  reasonable 
ground  to  suspect  personal  violence,  she  had  a  right  to  ab- 
sent herself  from  her  husband's  house,  and  the  plaintiff 
had  a  right  to  recover.  In  the  case  of  Horwood  v.  Heffer, 
Mr.  Justice  Lawrence  observed  to  me,  you  did  not  rely  on 
any  threats  of  personal  violence.  Where,  therefore,  threats 


(0  In  that  case  it  was  ruled, 
that  ''wfaere  a  husband,  by  bringing 
inother  woman  under  his  roof,  reD- 
den  his  house  unfit  for  the  resi- 
dence of  hia  wife,  who  thereupon 
removes  and  lives  i^>art  from  him, 
the  husband  is  bound  to  provide 
die  wife  with  necessaries,  e.  g, 
meffidnes  in  rickness  during  the 
tqwratton." 

It  should  also  be  observed,  that 
when  a  husband  improperly  turns 
hU  wife  sway,  notice  to  a  trades- 
man not  to  trust  her  with  necess»> 


ries,  is  of  no  avail  on  his  part,  and 
in  the  case  of  BouUon  v.  Preniiet, 
(Selw.  L-  N.  p.  281),  it  was  re- 
solved  by  the  Court,  that  although 
tlie  prolubitionCfirom  trusting  her) 
continued  in  force  during  cohabit- 
ation, yet  such  prohibition  could 
not,  after  the  cohabitation  ceased, 
either  extinguish  or  lessen  the  cr^ 
dit  to  nHadch  the  wife  was  by  law 
entitled,  after  the  husband  had 
turned  her  away,  and  refused  to 
maintain  her. 
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of  peraooal  Tioleiice  arc  used,  Mr.  JusAce'Lawrenee^s  au- 
HovuflToii    thority  is  in  my  fitvour .    A  woman  is  not  boi|nd  to  wait  till 
^*  she  is  actually  treated  with  cruelly:  my  brother  Flaughan 

says>  that  if  my  doctrine  is  correct,  a  womanmayleaveunder 
a  pretence  of  fear,  but  it  is  not  so;  for  the  jury  are  to  judge 
whedier  the  circumstances  justified  her  leaving  or  not.  I 
said  at  Nisi  Prius,.that  I  should  Uke  to  have  Shrwood  v. 
Heffer  orernruled ;  since  then  Lord  EUenborough^s  opinion, 
in  opposition  to  that  ease,  has  been  shewn  me;  and  if  I  had 
known  of  that  at  the  time,  I  would  hare  ruled  that  JEbr- 
wood  T.  Heffer  was  not  law,  it  being  against  the  first  prin- 
ciples of  morality*  I  was  really  shocked  at  the  doctrines 
kid  down  in  that  case.  Is  a  woman  to  remain  within  walls 
which  contammate  her?  If  she  did,  undoubtedly, no  Court 
would  befiriend  her.  She  must  shew  hersdf  virtuous,  she 
must  separate  herself  pro  Mlute  aninue.  But  this  case 
goes  beyond  that,  for  here  there  were  threats  of  personal 
violence.  I  am  of  opini<Hi,  that  there  is  no  foundation  for 
this  applicati<m.  With  respect  to  the  adultery,  there  is 
-  nothing  in  the  objection.  If  a  woman  is  caught  in  adul- 
tery, and  turned  out  of  doors  in  consequence,  then  no  cre- 
dit is  given  her;  but  where ^  she  leaves  from  fear  of  vio- 
lence, and  not  on  account  of  adultery,  because  the  adultery 
was  not  known,  and  a  credit  is  given  by  payment  by  the 
husband,  and  no  notice  not  to  trust,  the  case  is  altogether 
different.  As  to  the  alimony  also  that  is  no  answer  to  the 
action,  for  a  woman  might  be  starved  while  a  suit  for  ali- 
mony is  pending. 

Park,  J. — I  am  of  the  same  opinion.  There  is  no  co- 
lour for  the  interference  of  the  Court.  With  respect  to  the 
decision  in  Horwood  v.  Heffer ,  I  am  surprised  at  the  lan- 
guage of  that  case.  Taken  to  its  full  extent,  it  is  abhor- 
rent to  every  feeling  of  a  man,  and  every  duty  of  a  moralist 
and  a  Christian ;  for  it  is  said,  that  although  a  husband  places 
a  profligate  woman  at  the  head  of  his  table,  and  tells  his 
wife  that  she  may  dine  in  her  own  ro(»n,  yet  she  is  not  jus- 
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tified  in  quitting  his  house,  but  should  sue  for  alimony  or 
a  diyorce  a  mensd  ei  ihoro*  Is  the  mistress  of  a  family  to 
give  way  to  a  common  prostitute?  I  have  no  difficulty  in 
saying  that  that  case  cannot  he  the  lawof  England,  because 
it  is  not  the  law  of  morals  and  religion:  I  prefer  tiie  Ian* 
guage  of  liord  Kenyon,  who.  says  {d)  that,  where  a  wife's 
situation  in  her  husband's  house  is  rendered  unsafe  by  his 
cruelty  or  ttf /rso^iMnl,  it  is  equivalent  to  his  turning  her 
out  of  his  house;  and  that  the  husband  is  liable  for  neces- 
saries furnished  to  her  under  thesecircumstances. 

BuaaouoH^  J. — ^The  only  question  is,  whether  Mrs. 
Smyth  had  reason  to  apprehend  personal  violoice.  There 
is  express  evidence  of  holding  up  the  hand  in  a  menacing 
attitude,  and  of  a  threat  to  send  her  to  a  madhouse.  It 
appears  that  she  had  been  improperly  sent  to  one  before; 
and  that,  in  my  opinion,  was  ground  enough  for  the  jury  to 
find  that  she  had  reasonable  cause  for  leaving  her  husband. 
It  was  a  matter  to  be  left  to  the  jury,  it  was  left  to  them  in 
aproper  manner,  and  they  have  returned  a  proper  verdict. 

Gazelee,  J. — It  is  not  necessary  to  ascertain  what  kind 
of  violence  is  enough,  in  general;  for  it  is  impossible  to 
doubt,  that  the  threat  of  sending  to  a  madhouse  is  quite 
sufficient.  The  jury  have  found  that  she  had  reasonable 
fear  of  this.  It  is  not  necessary  particularly  to  enter  into 
the  case  otHartoood  v.  Heffer^  but  I  confess  I  am  surprised 
at  the  doctrines  it  contains.  I  have  always  understood, 
that  if  a  man  by  his  conduct  rendered  his  house  unfit  for  a 
modest  woman  to  remain  in,  she  was  entitied  to  leave  it,  and 
he  thereby  gave  her  a  credit. 

Rule  refused. 

00  In  the  case  of  Hodgei  v.  Hod^a,  1  Esp.  N.  P.  G.  441. 
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1825. 
^*  i  •'  HuGHBS  r.  GiLLMAN  and  Others. 

Ifatnder.who  Jl  RESPA8S  by  a  bankrupt  agaiiist  his  assignees.  Thereat 
ii  in  the  rales  of  question  was,  whether  the  plaintiff  had  committed  an  act 'of 

the  K«  B*  piuoiiy 

come  to  his  own  bankruptcy  on  the  Ist  of  February.  It  appeared  that  he 
niiM^nd  is  ^  ^^  ^  ^^  rulcs  of  the  Eling's  Bench  Prison;  but  that  on 
thoe  denied  to  that  day  he  Came  tohisownshop.whichwasoutoftherules, 

a  deik  of  a  are-  •     ^  ^  ^^ 

ditor,  it  appear-  and  remained  there  all  night.    After  the  shop  was  shut  in 

dence  that  the  the  CTening,  the  clerk  of  a  creditor  called,  and  the  bankrupt 

mXr^  rren-  ^*®  denied  to  him.    It  had  been  proved  that  some  conver- 

ing,  but  at  an  sation  had  taken  place  on  the  previous  day,  from  which  the 

earlier  boor  than 

usual;  it  is  pn»-  bankrupt  might  reasonably  conclude  that  the  derk  would 

per  to  be  left  to       n  ^ 

Sjurytosay,  Call  for  money. 

whether  the 
bankrupt  had 

himself  denied,  Pe//,  Scrjt.  objected,  that  the  clerk*s  calling  after  the 
oedstor,  or  shop  was  shut  was  unseasonable,  and  that  a  denial  at  such 
bMOM  the  "^  *  *™®  ^**  ^^  evidence  of  an  act  of  bankruptcy. 

derk  called  at 

an  wnsfiioiiihln        

hoar.  The  witness  (a  female  servant)  who  proved  the  denial, 

on  being  examined  further,  stated,  Uiat  the  shop  on  that 
evening  was  shut  earlier  than  usual. 

Best,  C.  J. — Upon  this  evidence  left  it  to  the  jury  to 
say,  whether  the  denial  was  for  the  purpose  of  delay,  or  be- 
cause the  hour  was  unseasonable;  and  whether  the  shut- 
ting of  the  shop  earUer  than  usual  was  not  to  enable  the 
bankrupt  the  better  to  deny  himself  to  the  derk,  whom  he 
had  reason  to  expect  would  call. 

The  jury  found  for  the  defendant,  thereby  estab- 
lishing the  act  of  bankruptcy. 


7a.  In  the  following  Trinity  Term,  Pe//,  Serjt  moved  for  a 

new  trial,  on  the  ground  that  it  had  not  been  left  to  the 
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jury  to  say,  whether  the  plaintiff  was  not  concealing  him-  ^}^^^^ 

self;  because  he  ought  not  to  have  been  found  at  any  place  Hughes 

out  of  the  rules.   But  the  court  refused  his  application,  and  Qji^jJ^h . 
held  that  the  case  was  propeily  left  to  the  jury. 

PeB,  Serjt.  Blackbum,andBrodriek,  for  the  plaintiff. 
fFUde,  Seijt.  and  Adolphus,  for  the  defendants. 
[Attomies— ^rei^ery  and  BariUU  jr  £.] 


•     Hall  r.  Davis.  May  27ii. 

Assault.    Pleas — Not  guUty,  and  a  justification  of  AMsnitbya 
"moiiiier  numtis*'  in  order  to  remove  the  plaintiff  from  a  J^^t*^"^, 
house  of  which  the  defendant  was  possessed.    It  appeared  ca^nof  MottUer 

9UUUU  to  mnoT6 

that  the  house  in  question  was  under  repair,  and  that  nobody  him  from  « 
lived  in  it.  The  defendant  was  a  carpenter,  and  one  of  his  the  mMter  wu 
servants  had  the  key  to  let  himself  in  to  work  early  in  the  SaTCTidaice  rf 
morning.  The  plaintiff  was  also  a  workman  of  the  defend-  another  temmt 

,  of  the  defisnd- 

ant  S.  ant's  ha?lag  the 

key  to 'let  hhn- 
•df  into  workf 

JFUde,  Serjt.  submitted  that  the  allegation,  that  the  de-  nobody  living  in 
fendant  was  possessed  of  the  house,  was  not  sufficiently  sufficient 'eW- 
proved.    The"  owner  by  lending  the  key  could  only  intend  J*^^'?^^ 
to  give  the  means  of  access  and  not  possession.  tim  as  agaiu t 

the  pkintii^  to 
•apport  the  plea. 

Best,  C.  J. — ^Though  as  against  the  owner  the  defend- 
ant certainly  had  not  possession,  yet  as  against  his  own  ser- 
vants he  had. 

Wilde,  Serjt.  and  BameweU,  for  the  plaintiff. 

Pell  and  Peake,  Serjts.  for  the  defendant. 
[Attomies— I>.  Shuier,  and  Bkeklow.j 
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Ma^  27lil.  SpOONER  I/.^BrEWSTER. 

Trespass,  and  Jl  RESPASS.  The  declaration  Stated  that  the  defimdaiit, 
proi^orm  of  ^^^^  force  and  anns^  &c.  seized,  cut,  damaged  and  destroy- 
actioD  for  taking  ^^  divers  tomb-stones  and  irrave-stones  of  the  plaintiflTs,  &c. 

away  a  tomb-  ^  r  » 

stone  from  a  and  with  dirers  instruments  cjit  out  and  ^erased  therefrom 
and  obUtemtSng  divers  inscriptions,  letters  and  figures,  &c.  upon  the  said 
^Jj^^^      tomb-stones,  &c.  and  greatly  defaced  the  same,  and  took 

and  carried  away  the  same  tomb-stones,  &c.  and  converted 

and  disposed  thereof  to  his  own  use.    Plea — Not  guilty. 

After  a  roan's         The  plaintiff  had  been  transported  for  seven  years,  and 

ta^por^onhe  during  his  absence  his  daughter,  who  married  a  person 

may  maintain     i^uned  Gravenor,  died,  and  the  plaintiff*s  wife  caused  her 

trespass  for  m-  ^  * 

jury  done  to  a  to  be  buried,  and  paid  for  the  erection  of  a  tomb-stone ; 
erected  by  his  upon  the  front  of  which  was  inscribed  **  Sacred  to  the  me- 
idfe^ring  his    ^^^  ^f  Eleanor  Grayenor,-  &c.  and  on  the  back  "The  fit- 

mily  grave  of  John  and  Sarah  Spooner."  The  defendant,  who 
was  a  stone-mason,  afterwards,  at  the  desire  of  Gbravenor, 
took  away  the  tomb-stone,  for  the  purpose  of  obliterating 
the  inscription  on  the  back,  and  did  in  fact  obliterate  it  at 
his  own  premises  about  a  week  after.  This  was  the  inju- 
ry complained  of.  The  plaintiff  had  returned  from  trans- 
portation after  the  time  of  his  sentence  had  expired. 

Wilde f  Serjt.  for  the  defendant,  contended,  that  trespass 
would  not  lie,  inasmuch  as  there  must  be  a  right  of  exclu- 
sive possession  to  maintain  that  action ;  and  such  right,  with 
respect  to  things  set  up  in  a  church-yard,  was  in  the  cler- 
gyman, and  not  in  the  party  erecting  them.  He  also  con- 
tended, that  any  right  of  the  wife  was  out  of  the  question, 
on  account  of  the  transportation  of  the  husband. 

Best,  C.  J.  told  the  jury,  that  altiiough  the  freehold  of 
the  church-yard  was  in  the  clergjrman,  yet  the  tombstones 
were  the  property  of  those  who  had  erected  them ;  and  that 
as  the  trespass  complained  of  in  that  action  was  not  upon 


EASIER  TERM,  9  GEO.  IV. 


35 


the  soil  J  but  upon  the  tomb-stone^  the  plaintiff  was  entitled 
to  recover.  He  also  observed*  that  during  the  absence  of 
a  husband  under  a  sentence  of  transportation^  the  wife  was 
in  some  respects  a  feme  sok,  but  that  on  his  return  the 
marital  rights  reyived,  and  all  the  property  which  in  this 
case  the  wife  had  acquired  in  respect  of  the  tomb-stone, 
became  vested  in  him.  His  Lordship  gave  Wilder  Serjt. 
leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  think 
that  trespass  would  not  lie. 

Verdict  for  the  plamtiff-— Damages  5/. 

% 

Peff,  Seijt.  and  Abraham^  for  the  plaintiff. 

r 

JFilde^  Serjt.  for  the  defendant. 

[Attoniies— FHUIofiy  and  DoniM.] 


Spoonbr 

V. 

Brbwstbr. 


fti. 


In  the  ensuing  Trinity  Term,  WUde,  Seijt.  moved, 
pursuant  to  the  leave  given,  to  enter  a  nonsuit.  He  cited 
Comyn*8  Digest,  tit.  Esglise,  6.  1 ;  2  RoUe,  837 ;  Car^ 
ben'9  case,  IS  Co.  Rep.  105;  Godbolt,  200;  Year  Book,  9 
H.  4, 14  b  (a).  Comyn's  Digest,  tit.  Action  on  the  Case 
for  a  malicious  misfeasance,  A.  6;  and  Cro.  Jac.  S67. 


JwHlih. 


Best,  C.  J.  mentioned  Daltry  v.  Dee,  2  Rolle,  140. 

fFUde,  Serjt.  That  case  is  not  law  now.  By  the  course 
of  authority  it  has  been  overturned.  The  freehold  of 
the  church-yard  js  in  the  parson.  The  case  in  Cro. 
Jac.  states  that  a  tomb  becomes  part  of  the  freehold  in^ 
the  churdi-yard.    If  the  possession  is  in  the  parson,  then 


(«)  Tlu8  u  die  csM  of  £«dfy  ITtdbe, 
it  is  dted  in  12  Go.  Rep.  105,  and 
in  other  places,  as  in  9  Hen.  4, 
hot  it  is  in  the  year  book,  9  Edw. 
4,  14  b.    That  was  trupua  a- 

d2 


gainst  the  parson,  for  remoTing  Sir 
Hugh  IVIche's,  her  husband^  eoitt 
armorofulpefiiioii from  the  church. 
See  also  Co.  litt  18  b.  and  Com. 
Dig.  tit  Cemetery,  (C).  > 


CASES  AT  NISI  PRIUS.  ' 

1825.        no  other  person  can  maintain  trespass.    The  declaration 

Spoonh      ^9  ^h^^  ^6  defendant. seized,  damaged  and  destroyed,  cer- 

Brswstkb.    **"*  tombnatones,  then  and  there  being,  and  cut  anddefaced, 

&c.  If  that  was  one  continuous  act,  then  at  no  time  did  the 

possession  revert  to  the  party. 

Best,  C.  J. — ^It  appeared  from  the  evidence,  that  the 
damage  was  done  a  week  after  the  carrying  away. 

fFUde,  Serjt. — But  we  never  left  the  possession,  so  that 
it  could  not  revert  to  the  plaintiff.  Suppose  the  act  had 
been  charged  to  have  been  feloniously  done,  if  the  taking 
down  the  tomb-stone  was  followed  immediately  by  the  car- 
rying it  away,  the  owner  of  the  soil  never  would  have  pos- 
session  of  it  as  of  a  chattel ;  as  if  a  tree  were  cut  down  and 
immediately  carried  away,  that  would  not  be  larceny* 
Though  the  heir  may  have  an  action,  yet  it  does  not  ap- 
pear^  that,  if  there  be  a  removal,  the  property  will  revert 
to  him.  I  apprehend  it  will  continue  in  the  parson.  The 
action  on  the  case  is  perfectly  competent  to  redress  in- 
juries. And  holding  tomb-stones  to  be  in  the  possession  of 
the  party  who  sets  them  up,  will  deprive  the  church-yard 
of  much  of  its  protection. 

The  Court  took  time  to  consider,  and  on  the  following 
day,  their  judgment  was  delivered. 

Best,  C.  J. — We  have  considered  the  question  in  this 
case,  and  are  of  opinion,  that  trespass  is  the  proper  form 
of  action.  BuUer,  J.  says,  that  for  removing  a  person 
from  a  pew,  trespass  will  not  lie;  but  that  is  because  pews 
are  in  the  disposition  of  the  ordinary,  who  may  put  in  one 
person,  and  then  remove  him  and  put  in  another,  for  the 
convenience  of  the  parish,  unless  there  be  a  fiiculty.  But 
there  is  a  case  ii^  RoUe,  which  says,  that  if  a  pew  be  broken, 
trespass  is  the  proper  action.  This  case  appears  to  me 
to  be  law:   It  has  been  doubted  in  one  case,  but  is  support- 
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ed  by  others^  and  is  consistent  with  common  sense.  In 
the  case  in  9  Edw.  4,  14  b.  the  fonn  of  action  turns  out 
to  have  been  trespass.  That  was  Lady  Wiche^s  case, 
which  was  trespass  against  the  parson,  and  is  cited  by 
Lord  Coke.  On  such  a  question  one  case  is  enough.  My 
brother  ¥FUde  alluded  yesterday  to  cases  of  felony,  with 
respeet  to  a  tree  severed  and  carried  away  by  one  continu- 
ous act.  I  think  we  ought  hardly  to  allude  to  criminal 
cases;  because,  infavorem  vUiB  decisions  are  often  come  to, 
which  do  not  square  well  with  the  principles  df  the  com- 
mon law.  If  the  contrary  had  not  been  settled  law,  I  should 
have  thought  such  a  case  a  felony,  because  the  moment  a 
tree  is  cut  down,  it  is  a  chattel  belonging  to  the  party 
owning  the  ground;  and,  when  removed,  ammo furandiy 
comes  under  the  same  principle,  as  goods  carried  from 
one  county  into  another.  It  is  said,  that  trespass  cannot  be 
maintained,  because  the  possession  of  the  church-yard  is  in 
the  parson.  But  the  possession  of  the  tomb-stone  may  be 
in  another.  K  I  grant  land  reserving  to  myself  the  trees ; 
if  the  tenant  cuts  them  down,  trespass  wQI  lie. 


87 

1825. 
Spoonbr 

9. 

Brbwstbr. 


Park,  J.— .There  is  a  case  in  which  Lord  Coke  ex- 
pressly says,  that  the  possession  of  the  tomb-stone  is  not  in 
theparson,  because  he  is  paid  for  the  permission  to  erect  it. 


Gacslee,  J— .The  case  in  Grodbolt  does  not  affect  this 
case. 

Rule  refused. 


CASES  AT  NISI  PRIUS. 


A^fourwd  Sittings  in  Landau,  qfter  Salter 

Term,  1825. 


May  30M.  Petty  and  Another  v.  Anderson. 

If hustend  and  ASSUMPSIT  for  goodg  8old.     Plea— General  issue. 

t^t^/lmd'  "^^  plaintifiB  were  grocers,  and  the  defendant  a  baker 

buiine«'is  or-  and  Confectioner. 

ned  on  in  the  , 

hoikie  in  which  The  plaintiffs'  shopman  proved  that  he  had  been  on 

thA^idfe's  ume  the  premises  where  the  goods  were  sent,  and  had  seen 

£^p21^^!!r  ^^  defendant  there  in  a  workuig  dress,  and  applied  to 

gooditintheptt-  himfor  money;  he  said,  that  the  witness  had  better  apeak 

riflh  mtiWj  wid 

Inaeontnctwith  to  his  wife;  the  wife  said,  she  could  not  pay  him  thai. 

w^f^'thc"'  The  son  afterwards  brought  the  money.    The  name  **Ab- 

hiuiMnd  par-  derson"  was  over  the  door. 

taking  of  the 

profits  of  the  One  of  the  plaintiffs'  clerks,  proved  that  he  had  fie- 

awareofand  aa^  quently  called  for  sums  due,  and  seen  the  defendant  come 


In  the  wife*! 
name. 


d^S^bfi.     out  of  the  bakehouse  with  his  coat  off;  who  said  that  he 
aUefai  an  action  ^^  in  the  employ  of  his  wife,  but  received  no  waces ;  Aat 

lor  goods  deli- 

▼ered  at  their     aKhough  he  Uvcd  in  the  house,  yet  hb  wife  and  he  did 
purpoMt  of^  not  cohabit;  and  that  they  had  better  not  sue  him,  for  if 
Sf biiu  of*^  -  **y  ^*  ^^^  would  not  get  more  than  4*.  in  the  pound. 
eels  are  headed       Another  witness  proved  that  he  applied  for  money  at 

the  shop,  where  he  saw  the  defendant's  wife,  and  she  said, 

that  she  would  tell  Mr.  Anderson. 

On  the  part  of  the  defendant,  several  biUs  of  parceb 

were  put  in:  they  were  in  this  form — 

21  Augt.  182S,  Mrs.  Anderson. 

Bought  of  Petty  &  Wood. 

Witnesses  were  also  called,  from  whose  testimony  it  ap- 
peared that  Mrs.  Anderson  paid  rent  and  rates;  and  that 
her  name  was  in  the  rate  books,  that  flour,  and  other  ar- 
ticles had  been  furnished  on  her  credit,  by  various  trades- 
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men,  for  which  she  paid,  and  that  she  had  been  employed 
to  serve  the  parish  in  which  she  lived  with  bread. 

It  appeared  that  the  defendant  had  carried  on  the  busi- 
ness of  a  baker  in  the  same  house,  till  he  went  to  prison; 
that  during  his  confinement  the  goods  in  the  house  had 
been  sold  under  a  distress  for  rent,  and  were  purchased 
by  a  friend  for  Mrs.  Anderson,  who  carried  on  business 
on  the  premises,  as  a  baker  and  confectioner;  that  after 
the  defendant's  discharge  under  the  insolvent  act,  he  came 
again  to  the  house,  and  lived  there,  all  the  family  board- 
ing and  lodging  together. 

For  the  defendant  the  case  of  jlrabtlla  Beard^  2  Bos. 
&  PuUer,  9S,  was  cited  (a). 
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1825. 
Pbtty 

V. 

Ahoibson, 


Best,  C.  J.  told  the  jury,  that,  in  his  opinion,  the  si- 
tuation of  the  husband  precluded  the  application  of  the 
law  as  to  fieme  sole  traders ;  and  that  although  a  married 
woman  in  London  might  carry  on  business  for  herself,  yet, 
in  this  case,  as  the  husband  lived  in  the  same  house  with 
his  wife,  and  partook  of  the  profits  of  the  business,  not- 
withstanding several  invoices  had  been  made  to  her,  it  must 
be  taken  that  she  was  acting  as  his  agent,  and  that  the 
credit  waa  in  point  of  law  given  to  him.  Hb  Ldrdship 
observed  that  the  defendant's  statement,  that,  by  suing 
him,  the  plaintiff*  would  only  obtain  4iff.  in  the  pound,  to- 
gether with  the  other  circumstances,  shewed  his  recogni- 
tion of  the  dealings ;  and  upon  this  directed  the  jury  to  find 
their  verdict  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 


In  the  ensuing  Trinity  Term,  Wilde,  Serjt.  obtained  a 
nile  nisi,  for  a  new  trial,  on  the  ground  that  the  Lord 
Chief  Justice,  instead  of  directing  the  jury  to  find  their  ver- 


(a)  In  the  case  of  Beard  j-  Ux. 
f .  WM  and  oaother,  2  Bo9.  & 
PkiL  93,  it  was  bdd,  that  a  feme 
corerl  sole  trader  in  the  dty  of 


London,  was  not  liable  to  be  sued 
as  such  in  the  courts  at  Westmin- 
ster. 


JwueUL 
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1825.  diet  for  the  plaintiffs^  ought  to  have  left  it  to  them  to  say 
to  whom  the  credit  was  given:  he  cited  the  case  of  Benilejf 
y.  Grijln,  5  Taunt.  856. 

/km  ioth.         The  rule  came  on  to  be  argued  in  the  course  of  the 
same  term^  and  Wilde,  Seijt.  was  called  on  to  support 
it.    He  argued,  that,  granting  it  to  be  a  presumption 
of  law  that  the  credit  was  given  to  the  husband,  yet  that 
there  were  circumstances  to  be  left  to  the  jury,  for  them 
to  say,  whether  that  presumption  was  not  rebutted;  such, 
for  instance,  as  the  payment  of  rates  by  the  wife,  the  fur- 
nishing of  goods  by  various  tradesmen  on  her  credit,  and 
the  bills  of  parcels  of  the  plaintiffs  made  out  in  her  name. 
It  might  be  aDowed  that  in  cases  of  millinery  ftimished  to 
a  wife,  bilk  of  parcels,  by  the  curtesy  of  trade,  made  out 
to  her,  ftimished  very  litde  evidence;  but  here  was  the  case 
of  a  wife  notoriously  trading  on  her  own  account,  and  sup- 
plying a  parish  with  bread.    As  to  the  argument  of  collu- 
sion between  her  and  her  husband,  what  injury  could 
there  be,  if  the  parties  were  cognizant  of  the  fiu;ts  ?    The 
wife  was  supported  by  friends,  and  therefore  her  credit 
was  better  than  her  husband's.    He  doubted  whether,  if 
the  goods  had  been  ordered  for  the  husband,  they  would 
have  been  supplied.    Were  not  these  facts  admissible  to 
shew  that  the  plaintiffi,  being  cognizant  of  the  circum- 
stances, elected  to  trust  the  wife? 

Park,  J.— The  granting  of  new  trials,  of  late,  has  been 
too  much  a  matter  of  course.  It  appears  that  my  Lord  C.  J. 
correctly  stated  the  case  to  the  jury,  as  well  as  expressed  his 
opinion.  In  Cox  v.  Kiichin,  1  Bos.  &  Puller,  S38,  Bui- 
let,  J.  states,  that  motions  for  new  trials  are  to  depend 
on  the  discretion  of  the  Court.  Upon  fiill  consideration, 
in  my  humble  judgment,  this  verdict  is  so  right  that  no 
going  down  again  could  alter  it;  and  I  think,  if  a  new  trial 
were  to  be  granted,  and  a  different  verdict  returned,  it 
would  be  the  duty  of  this  Court,  at  least  for  once,  to  see 
if  it  could  stand.    L.  C.  J.  Holi,  in  the  CBM^oi  Langfart  v. 
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The  Administratrix  o{  Tiler,  Salkeld,  113,  ruled  that  a'  1825. 

hushand  was  liable,  as  a  matter  of  law,  for  goods  fombh-  PitTTT 

ed  to  his  wife,  on  the  mere  ground  of  their  cohabiting  ^  a»  ^' 
gether. 

BuRRouoH  and  Gazelee,  Js.  thought  the  case  property 
determined. 

Best,  C.  J. — In  Comyn*s  Digest  (a),  it  is  said,  that  if  a 
wife  buy  necessary  apparel,  the  assent  of  the  husband  is 
generally  presumed.  Here  it  could  not  be  doubted ;  there 
was  no  hct  which  I  could  with  propriety  leave  to  the  jury 
to  repel  that  presumption.  The  invoices  do  not  repel  it, 
because  the  husband  saw  the  goods,  and  assented  to  their 
being  sent  in,  in  that  way.  In  the  case  of  Bentley  v.  Chri/^ 
fin,  it  is  true,  that  the  goods  were  furnished  while  the  par- 
ties  were  living  together,  and  the  husband  saw  the  wife' 
wearing  the  clothes ;  but  the  contract  was  made  privately, 
and  the  wife  told  the  tradesman  not  to  bring  home  the 
goods  while  her  husband  was  there.  In  that  case,  there- 
fore, there  was  a  fact  to  be  left  to  the  jury.  But,  In  the 
present  case,  can  any  thing  repel  the  inference  of  the  hus- 
band's assent,  when  every  meal  he  eats,  and  the  bed  he 
sleeiw  upon  every  night,  are  furnished  by  the  profits  of 
thebusiness?  Rule  discharged.      , 

Vaughan,  Serjt.  and  Chitty,  for  the  plaintiffs. 

fFitde,  Serjt.  and  Bolland,  for  the  defendant. 
[Attornies — Amory  jr  C,  and  Brooking^ 

(a)  Title,  Baron  and  Feme,  (Q). 


GiMSON  V.  WoODFULL.  May  ZUU 

Trover  for  a  mare.      The  mare  was  shewn  to  be  the      u.^^ 
property  of  the  plaintiff;  but  in  the  course  of  the  examination  g°^  "T"  ^ 

goods  have  been  stolen,  he  cannot  maintain  trover  against  the  penon  who  bought  them  of  the  sap- 
poted  tliiei^  without  he  has  done  every  thing  in  his  power  to  bring  the  thief  to  justice. 


CASES  AT  NISI  PRIU8. 

of  the  plaintiff's  witnesses,  it  came  out  that  the  plaintiff  had 
goodieason to  beUere  thattfaemaxe  had  been  stiden  by  the 
person  who  sold  it  to  the  defendant;  andthatstepshadbeen 
taken  by  hinii  both  before  a  magistrate  and  otherwise,  to 
get  his  property  back ;  bat  that  he  had  done  nothing  to- 
wards bxingiag  the  thief  to  justice. 


Onslow,  Serjt  for  the  defendant,  contended,  that  he  was 
under  no  obligation  to  go  into  evidence  for  the  defence. 
It  was  clear  that  the  mare  had  been  stolen.  What  occnr- 
red  before  the  magistrate  was  done  to  see  if  restitution 
could  be  had,  and  not  for  the  purpose  of  proceeding 
against  any  supposed  offmider.  This  plaintiff  had  done 
nothing  to  bringthe  thief  to  justice ;  and  he  could  not  merge 
the  felony  in  the  civil  action.  And  he  cited  2  Black.  Com. 
449;  and  4  Black.  Com.  362,  and  the  case  of  Harwood 
V.  SmUh,  2  T.  R.  750. 


Pimghan,  Serjt. — ^The  cases  in  Blackstone  do  not  ap- 
ply;  they  are  merely  as  to  how  far  property  is  affected  by 
sale  in  market  overt,  and  go  on  to  state  that,  in  the  case 
of  horses,  inter  atta,  the  party  may  have  restitution  before 
a  magistrate.  The  property  is  in  us.  If  a  party  state 
fiicts  firom  which  a  magistrate  may  presume  a  felony,  and 
the  magistrate  does  not  go  on  with  the  charge,  it  is 
enough.  I  allow  that  the  objection  would  be  good,  if  an 
action  were  brought  against  the  fekn  himself. 


A  witness  proved  that  he  went  with  the  plaintiff  before 
Mr.  Minshull  at  Bow  Street,  but  as  the  examination  there 
was  taken  down  in  writing,  he  was  not  permitted  to  state 
what  passed. 

Best,  C.  J.  —  This  is  a  hard  case.  I  am  of  opinion 
that  the  plaintiff  has  done  nothing  that  he  ought,  and  I 
doubt  if  a  statement  of  facts  before  a  magistrate  would  be 
enough.    But  he  goes  to  get  back  the  property,  and  not 
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to  pioflecute  tbe  ftlon.  If  I  wm  to  hiokl  that  this  ao* 
tion  couM  be  mahitaiiied  under  web  eJoreuiiiBtttioeflf  we 
sbould  have  no  more  crinunal  prosecutions.  I  take  it^the 
law  la  this :  you  must  do  your  duty  to  the  public^  before 
you  seek  a  benefit  to  yourself;  and  then  there  is  no  neeea* 
shy  for  a  ciyil  aedon.  The  deeisions  go  not  only  to  the 
case  of  an  action  against  the  felon,  but  as  to  actions  against 
persons  who  derive  their  title  under  him.  There  is  a  case 
in  the  Term  ReportSi  which  says,  that  the  property  is  in 
doubt  tin  after  prosecution.  I  cannot  send  this  case  to  a 
jury ;  there  being  distinct  evidence  of  felony,  I  think  that 
the  case  should  have  gone  to  the  grand  jury.  The  plain- 
tiff must  be  called. 

Nonsuit. 
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Vaughan^  Seijt.  and  Chitty,  for  the  plaintiff. 

(hulow,  Serjt.  for  the  defendant. 

f  Altoniiet-^ifMrvl,  and  WaUam  ^  ^ini.} 


At  common  law,  a  person  rob- 
bed could  only  obtain  the  resti- 
tadon  of  his  goods  by  convicthig 
tbfc  thief  on  an  i^peal  of  iSpceoyy 
a  proceeding  long  out  of  use^  and 
now  wholly  abolished  by  stat  59 
Geo.  3,  £.46:  but  by  the  stat.  21 
Hea.  8,  c.  11,  the  judges  are  to' 
grant  writs  of  restitution,  if  the 
felon  be  convicted  upon  the  evi- 
dence of  the  party  robbed,  or  of 
odMT  by  his  procurement;  but 
the  ^adice  now  is^  if  the  stolen 
property  be  produced  at  the  trial, 
for  the  judge  to  order  it  to  be 
giren  up  to  the  person  firom  whom 
it  was  stolen ;  and  my  Lord  Hmli, 
(I  PL  544%  lays  down,  that  the  bonA 
fide  sale  of  the  goods  in  market 
overt,  does  not  operate  against 
the  party  robbed ;  and  if  the  thief 
has  converted  the  8t<den  property 


into  money,  the  Court  before 
whom  he  is  tried,  will  order  that 
to.  be  delivered  up  to  the  person 
robbed.  Noy,  128,  Hm^berryi 
case,  cited  Cro.  Eliz.  661;  and 
tMs  is  the  universal  practice.  In 
the  case  oi  Hanoood  ▼.  Smiih,  2 
T.  R.  750,  the  Court  held  that 
one  who  had  bond  fide  bought 
goods  in  market  overt  of  the  thief, 
but  had  fairiy  sold  them  again, 
before  the  oonviiction,  waa  not  lia- 
ble to  the  owner  In  trover,  though 
he  had  notice  from  the  owner  not 
to  part  with  them ;  but  the  Court 
appeared  to  be  of  opinion,  that 
trover  would  have  lain  agahut 
him,  if  the  stolen  property  had  re- 
mained in  his  possession  up  to 
the  time  of  the  conviction. 

But  in  the  case  of  Packet  v. 
Patrick,    5   T.  R.  175,  it  was 
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1895.  Md*  that  the  ease  of  restitiidoii 
^  T  -^  of  goods  did  not  apply  to  goods 
GiMSON       obtained  from  the  owner  by  false 

Vm 

WooDFULL.  pi^tences,  and  without  felony.  For 
more  on  this  subject  see  2  Gurw. 
Hawk,  tit  Appeal,  p.  240. 

The  foregoing,  it  should  be  ob- 
served, applies  to  a// stolen  goods 
when  the  felon  is  convicted ;  but 
as  to  stolen  horses,  it  is  enacted 


by  Stat  37  EHb.  c.  12,  $4,  that  tlw 
owner  may  have  restitotion  of 
them,  if  sold  in  market  avert,  by 
going  through  the  forms  there 
prescribed,  witlun  ax  months  af- 
ter they  are  stolen,  and  on  pay* 
ment  to  the  purchaser  of  what 
they  cost  him,  although  the  felon 
be  not  convicted. 


COURT  OF  KING'S  BENCH- 


Sittings  in  London,  after  Trinity  Term,  1825. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Jtme  2Zrd.  DiBDIN  V.  MORRIS. 

A  receipt  ghr-  ASSUMPSIT  for  work  and  labour.  The  services  per- 
mm^^S^  formed  by  the  plaintiffi  for  which  the  action  was  brought, 
SS!fe!li"^#^ii  ^®^®  *^^  writing  of  a  piece  called  the  Laplanders,  and  the 
my  ckims  for  acting  as  Stage-manager  of  the  Haymarket  theatre.  Evi- 
does  not  requhv  dcncc  was  given  of  the  value  of  the  services.  For  the  de- 
Ko^Hn  m  ^^^^®'  ^  receipt  signed  by  the  plaintiff  was  put  in;  it  was 
•f  ^  demands,    for  521.  lOf.,  ''being  the  amount  of  a  benefit  at  the  Hay- 

a  icocipt  BMP  - 

5%L  lOf.  !«.     market  theatre;  which  sum,  together  with  100/.  alreatfyrt^ 

ceived,  is  in  sads&ction  of  all  my  claims  for  the  last 
This  receipt  was  only  on  a  1$.  6d.  stamp. 


qidret  only  a 
•tamp  for  that 
MDOttnt,  though 
itmentioni  lOOL 
ptid  bdbre. 


son. 


Brougham^  for  the  plaintiff,  contended,  that  the  words 
"in  satisfaction  of  all  my  claims,**  made  it  equivalent  to  a  re- 
ceipt in  fiill  of  all  demands ;  and  that  therefore  the  stamp  was 
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wrong;    or    even  if  that  were  otherwiaey  it  required  at 
least  a  receipt  stamp  for  15S/.  lOs. 

Abbott,  C.  J. — ^This  is  not  a  receipt  in  fiiU  of  all  de- 
mands. It  is  only  a  receipt  for  52L  Ids. ;  and  though  it 
mentions  the  previous  receipt  of  the  other  sum,  it  is  not 
at  all  given  as  a  receipt  for  that  siun. 

Verdict  for  the  defendant. 
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1825. 


Brougham  and  Mvans^  for  the'plaintiff. 

Scarlett  and  Comyn^  for  the  defendant. 

[Attorniea — RmUUdge,  and  Brooks  4r  Co.^ 


Fenton,  Gent,  one,  &c.  v.  Correia. 

Assumpsit  for  work  and  labour  by  the  plaintiff,  an 
attorney,  for  business  done  before  the  commissioners  for 
Spanish  claims. 

It  appeared  that  the  defendant  employed  the  plaintiff 
to  prepare  and  present  memorials,  and  conduct  his  busi- 
ness before  these  commissioners ;  but  the  bill  for  this  bu- 
siness was  neither  signed  nor  delivered  a  month  before  ac- 
tion brought. 

Scarlett,  fbr  the  defendant,  contended,  that  the  plaintiff 
could  not  recover,  because  a  signed  bill  was  not  delivered  a 
month  previously,  the  plaintiff's  daim  containing  the  fol- 
lowing taxable  items : 


JflOM  SSri. 

A  charge  for 
Marching  whe* 
tfaer  aatii&ction 
of  a  Judgment 
was  entered,  or 
whether  an  btuo 
was  entered, 
will  not  consti- 
tute an  attor- 
ney's bill  a  tax-' 
able  bill,  so  aa 
to  make  it  ne- 
cessary todeli- 
Ter  it  signed  be- 
fore action 
brought 


1824.  Aug.  18.  Attending  and  searching  at  the 
judgment  office,  to  see  if  satbfaction  of  judg- 
ment was  entered,  and  paid  3s.  4td. 

Sq»t.  9.  Attending  again  to  search  whether  the 


/.    S.    d' 


0  IS    4 


46 


18S5 


0 


0    6    8 


CASES  AT  NISI  PRIUS. 

iBsaey^iAetiteteAmACBaeof  Madrasy.JFilles, 
and  could  not  find  it^  and  paid  1^.  Gd.  for 
search 0  10 

Sept.  9.  Attending  again  to  see  if  the  issue  was 
doeketed  in  the  year  1819,  and  paid  Is.  6d. 

J^t.lS.  Attending  to  search  if  the  issue  was  dock- 
eted in  1817,  or  1818,  and  paid  search  9tf.  4ki.    0    6    8 

Now  these  being  the  regular  charges  of  an  attorney,  they 
were  taxable ;  for,  although  they  were  not  for  any  step  tak- 
en in  a  cause,  yet  they  were  for  the  business  of  an  attorney 
respecting  a  cause  then  pending,  and  for  which  the  plaintLflT 
charges  attorney's  fees. 

AlBBOTT,  C.  J. — ^As  at  present  advised,  I  think  these  are 
not  taxable  items,  as  any  one  may  do  thb  kind  of  business 
who  is  not  an  attorney :  indeed,  I  have  no  doubt  about  it. 

JRotch,  on  the  same  side,  I  submit,  that  the  fee  paid  for 
such  a  search  is  a  disbursement  at  law,  which  would  make 
the  bill  taxable  as  much  or  more  than  drawing  an  affidavit^ 
which  any  one  may  do,  who  is  not  an  attorney. 

Abbott,  C.  J. — ^I  think  not. 

Verdict  for  the  plaintiff. 

Oumey  and  F.  Pollack,  for  the  plaintiff. 

Scarteit  and  Botch,  for  the  defendant. 

[Attonuea— J^mton,  and  Tt^lor,'] 


Jui^iZik  Buckingham  9.  Murray. 

inftntcdon  AUCTION  for  a  libel  in  the  Quarterly  Review.  There  was 
mtew^ilrraf-  ^  covoot  in  the  declaration  setting  out  that  part  of  the  in- 
Sdent  to  set  out  ^ex  of  the  review,  which  professed  to  relate  to  a  work 

the  content!  of  '^ 

an  index,  (refers 

ring  to  an  artlcte  in  the  body  oftlie  rerlew),  which  b  of  itielf  a  libel;  and  no  reference  need  be  made 

to  the  articie  iti^,  if  the  index  contain,  perm,  primdjmek  libeUow  matter. 
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published  by  the  plaintiff,  which  was  as  fallows:  ^*  Buck-        18S5. 
ingham,  J.  S.  Travels  in  Palestine,  894.    Notice  of  an  Buokinoham 
egregious  blunder  in  the  title  page  of  this  work,  ib.    Spe-     j^  *' 
cimens  of  his  ignorance  and  book-making,  S77,  &c.  ftc." 

On  the  part  of  the  defendant  it  was  objected,  that  as  the 
index  was  only  a  reference  to  the  body  of  the  work,  it  Fas 
not  sufficient  to  state  merdy  the  contents  of  the  index,  but 
it  was  necessary  that  the  count  should  contain  a  reference  to 
the  whole ;  otherwise  that  would  appear  to  be  unqualified, 
which  was  in  fact  subject  to  a  material  qualification. 

Abbott,  C.  J. — Suppose  one  part  is  stated  which  has 
a  qualification,  and  there  be  another  which  has  not,  have 
you  not  a  right  to  read  that  part  which  does  not  contain 
the  qualification?  If  one  part  of  a  book  cannot  be  under- 
stood without  a  reference  to  another,  then  you  must  set 
out  both;  but  if  it  is  intelligible  without,  then  you  need 
not.  Suppose  the  matter  referred  to  in  the  index  had  not 
been  found  in  the  volume.  The  index  may  contain  a  se- 
parate libel.  I  am  of  opinion  there  is  no  ground  for  the 
objection. 

The  defendant  afterwards  submitted  to  a  verdict  for  100/. 

Scarlett,  Brougham,  and  Hiil,  for  the  plaintiff. 

JTie  Attorney-General,  Qumey,  and  Park,  for  the  de- 
fendant. 

[Attanm^Vizmrd  jr  B,,  and  Ttumer  Ijr  Sant.'] 
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/«^  141ft.  Greslt  and  Others  r.  Price. 

If  it  be  necet-  ASSUMPSIT  by  the  afisignees  of  a  bankrupt.  To  prove 
""^^doniM  ^'^^  ^ere  was  a  good  petitioning  creditor's  debt  on  the 
creditor's  debt    gQth  May,  the  ledger  of  the  debtor  was  produced.    The 

on  toB  SOtli  .    _ 

limy,  it  it  not  witness  who  produced  it  did  not  make  the  entries  in  it  him- 
^J^^^  self,  but  stated  that  he  saw  seyeral  entries  in  it  before  the 
**  ***w«ykiafc  *^^  May;  but  the  latest  he  couldspeak  positively  to  were 
afom  of  700L  of  the  date  of  the  S9th  January;  at  which  time  there  ap- 
^  there  were  pcared  to  be  due  to  the  petitioning  creditor  a  sum  of  700/. 
^ttM»£»?*^"  On  his  cross  examination  he  acknowledged  that,  eubse- 
ynaOM;  botit  ^    quently  to  the  S9th  January,  there  had  been  receipts  and 

fimrt  be  prorecl  ^^ 

that  on  the  ipe-  payments;  and  he  had  no  means  of  knowing,  except  fix>m 

mnch  u  lOOL  the  books,  in  what  way  those  receipts  and  payments  alter- 
wu  owing.        ^  ^^  gtii^g  of  ^g  account. 

Scarlett,  upon  this,  submitted  that  the  plaintiff  must  be 
nonsuited,  there  not  being  sufficient  evidence  of  the  peti- 
tioning creditor's  debt. 

Campbell. — ^There  is  evidence  to  go  to  the  jury,  to  shew 
that,  on  the  20th  May,  there  was  due  to  the  petitioning 
creditor  100/. ;  when  on  the  29th  January  so  large  a  sum 
as  700/.  was  due.  It  is  for  the  other  side  to  cut  down  that 
sum,  and  reduce  it  below  the  sum  required. 

Scarlett. — ^The  evidence  must  be  legal  evidence;  the 
phuntifi  undertake  to  prove  that  on  a  specific  day  a  spe- 
cific sum  was  due ;  and  their  giving  evidence,  which  shews 
tl^at  it  is  uncertain  whether  it  was  so  or  not,  certainly  can- 
not be  sufficient. 

Abbott,  C.  J. — ^I  think  you  have  not  gone  fiur  enough. 
You  must  prove  a  specific  sum  due  on  a  specific  day.  Af- 
ter a  period  of  nearly  three  months,  there  being  continuing 


TRINITY  TERM,  6  GEO.  IV. 

transactions,  how  is  it  possible  for  any  one  to  say^  whether 
lOOOI.  or  5/.  is  due.  You  are  to  support  your  commis- 
sbn,  and  you  have  not  done  it.  The  plaintiff  must  be 
called. 

Nonsuit. 

Manyai  and  Campbell,  for  the  plaintiff. 

Scarlett,  for  the  defendant. 

lAttonkM^OUvenon  jr  Dtnhy^  and  PHorsofu] 


mm 


Adfoumed    Sittings    in    London, ,  after   Trinity 

Term,  1825. 


Gardiner  r.  Davis,  Oet.  tiH.\ 

Assumpsit  for  goods  sold.  The  pUuntiff  was  a  cow-  If  one  allow 
keeper,  the  defendant  a  milkinan.  The  sale  and  delivery  |^ju«^mMiff, 
by  the  plaintiff  to  the  defendant  being  proved;  evi-  ■nd«*«n7iiig 
dence  was  adduced  on  the  part  of  the  defendant,  to  shew,  for  himseiE  A 
that  though  the  plaintiff  ostensibly  carried  on  the  business  ^^^  a  good 
of  a  cow-kdeper,  and  had  his  name  painted  on  the  carts,  J^'^e  per»on» 
his  initials  branded  on  the  pails,  &c.    Yet  that  the  busi-  allowing  him  to 

„     _    -  _  ■■«'       -r^  trade;  and  for 

ness  really  belonged  to  a  Mrs.  £vans.  goods  loid  in 

the  trade,  the 
person  so  carrj- 

Abbott,  C.  J. — ^The  question  here  is,  more  properly,  higitonmay 

recorer,  unless 

With  whom  was  this  present  contract  made?  than.  To  whom  the  person  for 
did  the  business  belong?  for  if  a  person  allow  another  to  ^ed  mi  assert ' 
trade  in  his  own  name,  and  to  hold  himself  out  to  the  ^,,7,^k!'!!L 

'  ngnt  to  tM  iun 

world  as  carrying  on  the  business,  a  payment  to  that  other  doc 
would  be  a  good  bar  to  an  action  brought  by  the  person 
forwhom  the  trade  was  really  carried  on.    And  the  per- 
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son  ostensibly  carrying  on  the  trade^  is  by  law  entided  to 
recover  for  goods  sold  in  the  course  of  that  trade,  unless 
the  person  so  suffering  him  to  carry  on  the  trade  interfere, 
by  asserting  his  or  her  right  to  the  sum  due.  In  this  case, 
it  appears  that  the  defendant  owes  the  money  either  to  the 
plaintiff  or  to  Mrs.  Evans,  and  that  the  business  was  carried 
on  by  the  plaintiff  in  his  own  name,  and  that  Mrs.  Evans 
has  taken  no  step  whatever  to  assert  any  right  that  she 
may  have  to  this  money;  and,  therefore,  taking  it  that  the 
plaintiff  was  carrying  on  the  trade  in  his  own  name  with 
her  privity  and  consent,  but  was  reaDy  a  sort  of  agent  to 
her,  as  she  has  not  interfered  to  assert  any  claim  to  this 
money,  he  would  still  be  entided  to  recover  in  this  action. 


Verdict  for  the  plaintiff. — Damages  15/.  6t. 

Brougham  and  Abraham^  for  the  plaintiff. 

Comgn,  for  the  defendant..^ 

[Attornies — Greenfield,  and  Ledmiek.'] 


Oct.  Sl«f. 

If  ten  MTf- 
reisni  are  offer- 
ed to  mpenoo, 
•ad  he  U  told 
that  he  may 
"  take  thooe  ten 
lovcreignt  ta 
fiOlofhiide' 
mand,"  that  is 
not  a  good  ten- 
der. 

SemhU,thU 
a  tender  mutt 
he  taken  to  \m 
made  on  the  be- 
half of  the  per- 
ion  who  owes 
the  money. 


Chbminant  f.  Thornton. 

Assumpsit  for  the  whar&ge  of  tmber.  Pleas  —The 
general  issue;  and,  secondly,  a  tender  of  10/.  Replication, 
denying  the  tender. 

The  evidence  for  the  plaintiff  did  not  make  out  the  de- 
fendant to  be  the  owner  of  the  timber,  and  therefore  did 
not  affect  him  at  all. 

For  the  defendant,  in  support  of  the  plea  of  tender,  a 
witness  was  called,  who  proved  that  some  persons  called 
on  the  plaintiff,  and  tendered  him  ten  sovereigns  "  for  the 
^timber  tliat  was  on  his  wharf,"  and  that  he  might  take 
those  ten  sovereigns  '^  in  full  of  his  demand/*  The  wit- 
ness stated,  that  those  persons  did  not  mention  the  name 
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of  the  defendant,  nor  did  this  witness  know  the  timber 
to  be  his. 

Campbell  and  Chiihfy  for  the  plaintiff^  contended,  firsts 
that  the  tender  not  being  shewn  to  be  made  on  the  behalf 
of  the  defendant,  was  not  good ;  that  a  stranger's  going  and 
making  a  tender  would  not  avail;  and  secondbf^  that  the 
tender  was  also  bad,  as  the  money  was  offered  in  full  of 
the  demand. 
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Ghbminant 

9. 

Thorntow. 


Abbott,  C.  J. — Perhaps  a  tender  must  be  taken  to  be 
made  on  the  behalf  of  the  person  who  owes  the  money; 
but  tins  tender  was  not  good,  being  made  in  full  of  the 
demand. 

Verdict  for  the  plaintiff  on  the  plea  of  tender, 
with  1«.  damages. 

CangAeU  and  Chiity^  for  the  plaintiff. 
Manyai  and  Cbmyn,  for  the  defendant. 

[Attonues — Huiehison,  and  Sherwood  jr  Son.} 


Peacock,  Gent,  one,  &c  v.  Dick- 
BRSON  and  Another. 

Anompat  for  an  attorney's  biU, 
Vku  Qwieral  issue,  and  a  ten- 
der of  3L  3f .  Sd.  The  proofs  of 
bottneM  done,  and  delivery  of  a 
bill,  &CL  weft  adduced  on  the  part 
ofthephinfiC 

To  prove  the  tender,  a  mtness 
WW  called,  who  stated,  that  he 
law  one  of  the  defendants  offer 
the  plaintiff  3L  3t.  Sd.  in  cash, 
and  that  the  pfaundff  was  willing 
to  take  it  in  part;  h«t  thedefend- 


ant  said,  that  she  owed  him  no  TeHder.—Ut. 

more.  «.d  took  up  the  money  TZl^^. 

again,  and  wonld  not  let  the  plain-  and  the  plaintur 

tiff  take  it  in  part  pff^"*  *»  t*ke  it 

Abbott,  C.  J^This  tender  is  SSinTwuf* 

not  good.    A  party  tendering  mo-  not  allow  him 

ney  should  tender  it  without  mak-  ^  ^« "«»  «y*l?8 

.    '  ■    ,      , ,  .  that  no  more  is 

ing  any  terms,  and  should  leave  owing:  this  is 
it  stUl  open  to  the  one  party  to  not  a  good  ten- 
say  that  more  was  due.    And  to  ^"'  becausea 

'  person  tendenng 

the  other,  that  the  som  tendered  money,  should 

was  sufficient  tender  it  with- 

out  making  any 

mr    »»     <•       «      1JI     1  terms,  and  leaT— 

Verdict  for  the  defendants  on  ing  a  open  for 

the  general  issue,  and  for  one  party  to  say 

that  more  was 
due,  and  to  the 
other,  that  the  sum  tendered  was  sufficient 
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18)25. 


Chbminant 
Thornton. 


the  plaintiff  with  U,  dam- 
ages on  the  plea  of  tender. 

Scarlett  and  D.  F.  Jones,  for 

the  plaintiff. 
Siorhi,  for  the  defendant 

[Attornies— Rofrtfuon,  vad  Smith 


This  case  was  tried  at  the  Ad- 
joumed  Sittings  at  Westminster, 
after  Trinity  Term,  1825:  bat  being 
on  the  same  subject  as  the  case  of 
ChemituuU  v.  Tk^miom,  it  was 
deemed  more  convenient  to  insert 
it  in  the  shape  of  a  note  to  that 
case. 


Oct.  uth.  Brain  v.  Harden  and  Othei^. 

If  trover  ii  IkOVER    foF    twenty  puncheons  of  brandy.      The 

tibe^telidedde-  brandy   was  in  the   London  Docks,    and  the   London 

Ae*d  TndMnt  ^^^^   Company   finding  both   these  parties   claim  the 

was  the  con-  brandy,  filed  a  bill  of  interpleader  (a) :  and  this  action 

•ignor  of  the 

goods,  and  had  a  right  to  stop  them  in  trwuitu,  and  the  plaintiff,  in  anticipation  of  this,  setup  that 

he  Umdfide  bought  the  goods  of  snch  consignor  before  the  stoppage  in  tnauUu. 

If  it  appear  that  that  purchase  by  the  plaintiff  was  by  a  vrritten  agreement,  such  agreemenC 
most  be  produced;  and  if  it  is  not,  the  plaintiff  will  not  be  allowed  to  gi?e  other  evidence  of  his  bay- 
faig  the  goods. 

Reg.  3.— To  a  bill  of  interpleader 
the  plaintiff  must  annex  an  affida- 
vit, that  there  is  no  coUunon  be- 
tween him  and  any  of  the  parties; 
and  if  any  money  is  due  from  him, 
he  must  pay  it  into  Court,  or  at 
least  offer  so  to  do  by  his  biH    The 
want  of  the  affidavit,  that  the  bill 
is  not  exhibited  in  coUuaon  with 
any  of  the  parties,  is  a  ground  of 
demurrer  to  the  bill  Mitf.  126. 
The  plaintiff,  by  his  bill  of  inter, 
pleader,  admits  a  title  against  Inm- 
self  in  all  the  defendants.  1  Ves. 
&  B.  334.    If  one  of  the  daimants 
professes  to  have  a  i^al  and  the 
other  an  equitable  title   in  the 
thing  in  question,  it  is  suffident 
to  ground  a  bill  of  interpleader, 
and  that  tiiough  llie  plaintiff  has 
not  been  actually  sued  by  either, 
but  only  tiie  daims  made.  Jlfor- 
gtM  V.  Marmek,  2  Mer.  107.  and 


(a)  On  the  subject  of  bills  of 
interpleader.  Lord  Redeidale  lays 
down  (Mitf .Treat,  on  Equity  Plead. 
47)  tiiat  'Vhere  two  or  more  per- 
sons claim  tiie  same  thing  by  dif- 
ferent or  separate  interests,  and 
another  not  knowing  to  which  of 
the  claimants  he  ought  of  right  to 
render  a  debt  or  duty,  or  to  deli- 
ver property  in  his  custody,  and 
fears  he  may  be  hurt  by  some  of 
them,  he  may  exhibit  a  bill  of  in- 
terpleader against  tiiem.    In  this 
bill  he  must  state  his  own  rights, 
and  thdr  several  clums,  and  pray 
that  they  may  interplead,  so  that 
the  Court  may  adjudge  to  whom 
the  things  bdong,  and  he  may  be 
indemnified.    If  any  suits  at  law 
are  brought  against  him,  he  may 
also  pray  tiiat  tiie  claimants  may 
be  restrained  from  proceeding,  tiU 
the  right  is  determined.    Prac. 
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was  therefore  brought,  under  an  order  of  the  Court  bf 
Chancery.  The  defendants  were  the  agents  of  Messrs. 
Eliz^  &  Co.  of  Cogniac;  of  whom  Messrs.  Matson  & 
Co.  of  London,  had  ordered  the  brandy;  but  before 
the  brandy  had  arrived  in  this  country,  Messrs.  Matson 
fiiiledy  and  the  defendants  directed  the  London  Dock 
Company  not  to  deliver  it ;  as  they,  as  the  agents  of  Messrs. 
EEzi,  claimed  the  right  of  stopping  it  in  transitu. 

In  anticipation  of  this  defence,  the  plaintiff^s  counsel 
relied  on  an  alleged  bondjide  sale  of  the  brandy  to  him  by 
Messrs.  Matson,  just  before  their  failure.  And  to  sub- 
stantiate this,  they  called  Mr.  Matson,  who  stated,  that 
their  house  (which  stopped  payment  on  the  2lst  of  Febru- 
ary, 1824),  sold  the  brandy  to  the  plaintiff,  and  received  a 
bill  of  exchange  in  payment.  In  his  cross-examination, 
he  said,  that  there  was  a  written  contract  for  this  sale  be- 
tween their  house  and  the  plaintiff. 
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1825. 


The  jiUomey-General  objected,  that  as  there  was  a 
written  contract  for  the  sale,  and  for  the  payment  of  the 
price,  that  written  contract  must  be  produced ;  and  if  it 
was  not,  no  other  evidence  could  be  given  of  the  sale. 

Scarlett  f  contra. — If  this  was  an  action  brought  on  the 
contract  against  either  of  the  contracting  parties,  we  must 
produce  the  contract;  but  this  being  an  action  of  trover 
against  a  wrong  doer,  we  need  only  prove  that  we  bought 
the  brandy,  and  that  it  is  ours,  which  we  may  do  without 
putting  in  the  contract  for  the  purchase  of  it. 

Abbott,  C.  J. — ^The  defendants  rely  on  a  right  to  stop 


tiie  cases  there  dted  Atthehear- 
lug  of  a  bill  of  interpleader,  the 
Gomt  wiU  either  decide  between 
the  defendants,  or  direct  an  issue, 
an  action,  or  a  reference  to  the 
inaster,  as  the  nature  of  the  case 
may  require.  Angtl  v.  Hodden, 


16  Ves.  202;  and  when  the  right  is 
decided,  the  court  will  decree  the 
defendant,  who  was  in  the  wrong, 
to  pay  the  costs  of  the  pUuntiff, 
and  of  the  other  defendants.  Dor^ 
rien  and  others  v.  HardetutU  and 
others,  2  Cox,  278. 
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m  transitu;  and,  to  get  rid  of  that,  the  piaintiff  contends, 
that  he  had  previously  bought  the  brandy  of  Messrs. 
Harden.  Matson.  Now»  unless  the  written  contract  is  put  in, 
you  cannot  shew  a  bondjide  sale  of  it  from  them  to  your 
client. 

The  written  contract  was  put  in»  and  the  case  went  to 
the  jury  on  the  question,  whether  there  was  a  bondjide 
sale  of  the  brandy  by  Messrs.  Matson  to  the  plaintiff,  be- 
fore the  stoppage  in  transitu  by  the  defendants. 

The  jury  being  of  opinion  that  there  was  not,  found  a 

Verdict  for  the  defendants. 

Scarlett,  Denman,  and  Tindal,  for  the  plaintiff. 
TheAttoimejf'Generalbndi  F.  Pollack,  for  the  defendants. 

[Attomies— il*  MittkeU^  and  Pearee.] 


BEFORE  ABBOTT,  C.  J.,  BATLEY,  HOLROYD  &  LITTLEDALB,  iS. 

In  Bank. 

jvov.  lih,  Scarlett  moved  to  set  aside  the  verdict,  on  the  ground 

that  it  was  against  evidence. 

The  Court  were  clearly  of  opinion  that  the  verdict  was 
quite  supported  by  the  evidence ;  but  to  give  the  plaintiff  an 
opportunity  of  bringing  the  case  before  another  jury  upon 
any  better  evidence  he  might  be  able  to  produce,  their 
Lordships  granted  a  rule  to  shew  cause  why,  instead  of  a 
verdict  for  the  defendants,  a  nonsuit  should  not  be  entered. 
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Strong  and  Others  v.  Hart  and  Others.  ^ei.  94^*. 

Assumpsit  for  freight.      The  plamtifis  were  th6      if  in  a 


owiiara  of  the  brig  Atknticy  and  the  defendants  urere  bdn^no  chwt- 
Messrs.  Hart  &  Co.,  and  Messrs.  Hunter  &  Co.;  each  of  ^^^^JfSiip 
which  firms  carried  on  business  at  St.  John's,  Newfound-  ^efiyer  the 

-      -  cargo,  and,  as 

land.  the  best  thing 

In  the  month  of  Aprfl,  1821,  Messrs.  Hart  &  Co.,  and  l^^^t  t'- 
Messrs.  Hunter  &  Co.,  shipped  cod-fish  on  board  the  At-  ^5"  ^  «^^s 

*  *  circumstanoes, 

lantic :  1800  quintals  belonging  to  Messrs.  Hart  &  Co.,  and  takes  a  biu  of 
1400  to  Messrs.  Hunter  &  Co. ;  for  which  the  captmn  (who  pe^^^to^ 
was  one  of  the  plaintiffs)  signed  separate  hills  of  lading,  ^^^^l^ 
All  ihe  fish  was  consiimed  to  Messrs.  Paire  &  Noble,  of  for  the  amount 

®  .  .  of  the  freight: 

Oporto.  On  the  S8th  of  April,  the  captain  received  the  This  does  not 
following  letter,  signed  by  one  of  the  firm  of  Hart  &  Co.,  ^{^^^^fthL 
and  one  of  the  firm  of  Hunter  &  Co.  «*^  but  they 

are  liable  for 
freight  if  the 

"  St.  John,  Newfoundland,  28th  April,  1 821 ,      ^iu  be  dishon- 

•  oured.    But  if 

**  Captain  James  Allen,  Brig  Atlantic.  it  appear  that 

he  might  have 

**  Sir, — liAymgjomihf  laden  your  brig  with  a  cargo  had  his  money 
of  merchantable  cod-fish,  we  request  you  will  embrace  the  La  choMto 
first  &TOurable  wind  that  offers,  and  proceed  directly  for  S^^^^|'  ** 
Oporto ;  and  on  your  arrival  off  that  bar,  we  beg  you  will 
endeavour  to  communicate  with  our  friends  Messrs.  Page 
&  Noble,  to  whom  your  cargo  is  consigned,  and  whose  in- 
stmeHons  you  are  to  follow  as  to  your  further  proceedings 
with  our  fish.    Should  you  discharge  at  Oporto,  which  we 
think  very  probable,  our  friends  there  will  pay  your  freight 
according  to  bills  of  lading;  and  if  ordered  to  a  second 
port,  the  customary  advance  of  3d.  per  quintal  will  be 
aDowed*    We  entreat  your  best  exertions,  &c.,  and  re- 
main, &c. 

Hart,  Robinson  &  Co. 

Hunter  &  Co." 

The  brig  sailed  and  arrived  at  Oporto,  and  the  captain  was 
told  by  Page  &  Noble  to  go  on  to  Rilboa,  and  place  his  cargo 
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in  the  hands  of  Messrs.  Acha,  Basozabal  &  Co.  The  cap^ 
tain  accordingly  did  so,  and  delivered  his  cargo  to  them  on 
the  14th of  June;  they  at  his  request  paid  for  hun  a  part  of 
the  port  charges^  &c.  and  paid  him  a  small  smn  in  cash, 
and  gave  him  a  bill  of  exchange  for  464J.  6f.  StL  the  resi- 
due of  the  freight.  This  bill  was  drawn  at  90  days  after 
date  on  a  person  named  Ugarte,  who  resided  in  London;. 
This  bfll  was  dishonoured,  and  Messrs.  Acha  &  Co.  stop- 
ped payment  in  the  month  of  August. 

Scarlettf  for  the  defendants  Hunter  &  Co.,  contended, 
that  Messrs.  Hunter  &  Co.  and  Messrs  Hart  &  Co.  could 
not  be  jointly  liable  in  this  action,  because  each  shipped 
a  separate  quantity  of  their  own  fish,  and  it  was  not  a  joint 
shipment  by  both.  And  even  if  it  was  so,  the  captain  has 
a  lien  on  the  cargo  for  his  freight,^  and  he  may  refuse  to 
deliver  it,  till  his  freight  is  paid.  The  defendants  ship- 
ped their  goods  to  Messrs.  Page  &  Noble,  knowing  no- 
thing of  the  house  of  Acha,  Basozabal  &  Co.  to  whom  the 
ship  was  sent  by  Page  &  Noble.  When  the  ship  arriv- 
ed at  Bilboa,  the  captain  might  have  had  his  freight  iti 
specie.  He  is  one  of  the  plaintiffs,  and  he  preferred  making 
Messrs.  Acha,  Basozabal  &  Co.  his  agents,  for  he  employ- 
ed them  to  pay  the  port  charges;  and  for  the  residue  of 
the  freight,  he,  for  his  own  convenience,  took  a  bill,  when  he 
might  have  had  cash :  now  he  cannot  say  that  he  will  take 
a  bill  for  his  own  convenience,  and  yet  hold  others  liable. 
To  entitle  the  plaintiffs  to  recover,  it  ought  to  have  been 
proved,  that  Acha,  Basozabal  &  Co.  got  possession  of  the 
cargo  by  fraud,  and  that  then  the  only  thing  the  captain 
could  do  was  to  get  this  biD.  By  the  bills  of  lading,  which 
constitute  the  contract,  the  goods  were  to  be  delivered 
to  Page  &  Noble,  or  their  assigns,  they  paying  freight. 
Why  did  not  the  captain  make  them  do  so?  The  question  is 
this — ^Was  this  bill  of  exchange  forced  on  the  captain,  or 
did  he  take  it  for  his  own  convenience?  for  if  he  chose  to 
take  a  bill  of  persons  who  were  no  parties  to  the  contract, 
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he  does  so  at  hb  own  risk,  and  we  are  not  answerable 
for  it. 

Marryat,  for  Hart  &  Co.  waived  all  objections  to  the 
form  of  the  action^  and  stated  that  there  was  no  case  to  be 
found  like  the  present,  where  there  was  not  a  charter- 
party. 

Abbott,  C.  J. — As  to  the  first  point,  that  this  was  not  a 
joint  contract  by  these  two  firms.    If  the  case  had  depend- 
ed on  the  bills  of  lading,  it  might  not  haye  been  so;  but 
then  the  ship  would  not  have  gone  fiirther  than  Oporto ; 
but  the  letter  of  the  S8th  of  April,  goes  to  make  all  the 
defendants  partners  in  this  transaction,  as  both  the  houses 
Hart  &  Co.  and  Hunter  &  Co.  jointly  direct  the  captain 
to  foDow  the  instructions  of  Page  &  Noble.    As  to  the 
other  point,  the  master  may  retain  the  goods,  till  he  is  paid 
his  fireight,  but  the  custom  is  to  deliver  the  goods  and  then 
to  be  paid  the  fireight.    The  strong  presumption  in  this 
case  is,  that  the  captain  delivered  the  cargo,  and  finding 
that  he  could  not  get  his  money,  he  took  a  bill  as  the  best 
thing  he  could  do  for  all  parties.     If  it  had  appeared  that 
he  might  have  had  his  money,  but  chose  to  have  a  bill,  that 
would  be  a  defence;  but  that  is  certainly  not  made  out. 
If  this  was  a  joint  contract,  and  if  the  captain  took  this  bill 
as  the  best  thing  he  could  do  under  the  circumstances,  the 
plaintifiB  are  entitled  to  recover. 

Verdict  for  the  plaintiffs — Damages,  464J.  16^. 


BEP0R8  ABBOTT,  C.  J.,  BATLBT,  HOLROYD,  ft  LITTLEDALB,  JS. 

In  Bank. 

Scarlett,  on  the  behalf  of  Messrs.  Hunter  &  Co.,  applied 
for  a  new  trial,  on  payment  of  costs :  he  moved  entirely  on 
I,  shewmg  that  Messrs.  Hart  &  Co.  and  Messrs. 
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Hunter  &  Co.  bad  not  jointly  shii^d  the  cargo.     The 
Court  granted  a  rule  to  shew  cause. 

The  Attorney  General,  Peake,  Serjt.  and  Can^beUf  for 
the  plaintiffs. 

Scarlett  and  Brodbrickf  for  the  defendants^  Hunter  &  Co. 
Marryai  and  F,  Pollock  for  the  defendants,  Hart  &  Co. 

[Attorniea — Hotmt,  F.  jr  L,  for  the  plundffa;  Maedougal  ^  Go.  for 
Hunter  &  Co.;  and  12.  iS.  Wadeum^  for  Hart  &  Co.] 


In  the  case  of  TapUyr.  Martemt^ 
8  T.  li.451,  which  was  an  action  on 
a  charter  party,  it  was  held  that  the 
captain  taking  for  his  freight  a  bill 
of  the  consignee  of  the  cargo,  who 
was  the  consignoi^i  sgent,  and 
which  was  dishonoured,  did  not 
take  away  his  right  of  action  for 
the  freight  against  the  defendant, 
who  shipped  the  goods:  but  Lord 
Kenyan  said,  that  if  the  con- 
signee had  been  resdy  to  pay  in 
money,  and  the  plaintiff  had  taken 
the  bill  for  his  own  accommo- 
dation, there  nught  have  been 
some  weight  in  the  arguments 
used  for  Ihe  defence.  The  case 
of  Cfhrisi^  ▼.  Row,  1  Taunt  300, 
was  aLo  an  action  on  a  charter 
party :  it  was  there  held,  that  if  the 
captain  Aga  a  bill  of  lading,  and  it 
is  stated,  that  the  freight  is  to  be 
paid  by^the  consignees  on  the  de- 
livery of  the  cargo,  he  does  not  by 
that  give  up  his  dum  on  the  con- 
signor for  the  frdght.  AndinSAcp- 
ard  V.  De  Bemalui  13  Ea.  565,  on 
that  point  Lord  ElUnhorongk  says. 


that  if  the  clause  in  the  bill  of  la- 
ding, that  the  consignee  shoidd  pay 
the  freight,  were  introduced  with 
a  view  to  the  consignor's  security, 
and  made  it  incumbent  on  the 
master  of  the  ship,  at  his  peril,  to 
look  to  the  consignee  under  the 
bill  of  lading  for  payment  of  the 
freight ;  the  pliundff  had  no  right 
to  deliver  to  the  defendant's  agent 
without  first  recdving  such  pay- 
ment, and  his  delivery  without  pay- 
ment was  in  that  case  not  a  right 
and  true  delivery ;  but  if  this  clause 
were  introduced  for  the  master's 
benefit  only,  and  merely  to  give 
him  the  option,  if  he  thought  fit,  to 
insist  upon  his  receiving  firaght 
abroad  before  he  should  make  de- 
livery of  the  goods,  he  had  a  right 
to  waive  Ae  benefit  of  tliat  provi- 
don  in  his  fsvour,  and  to  deliver 
without  first  recdving  payment; 
and  he  is  not  preduded  by  such 
delivery  from  afterwards  mdn- 
taining  an  action.  And  the  lat- 
ter seems  the  true  construction  of 
this  contract. 
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Robinson,  Clerk,  d.  Ward,  Gent,  one  &c.  October,  25. 

Assumpsit.  The  declaration  contained  a  special  if  an  attorney 
count,  which  stated,  that  in  consideration  that  the  plaintiff  ^^  cUenT*"*^ 
would  retain  the  defendant  as  his  attorney,  &c:  he  would  "» *»*•  hand*, 

^  and  pays  such 

use  due  care,  diligence,  &c. ;  and  proceeded  to  state  that  money  to  the 
not  regarding,  &c.  he  did  not  place  a  sum  of  5200/.  in  the  private  account 
fimdsy  as  was  his  duty,  whereby  the  same  was  lost.     There  **  dUwiruSte 
were  also  the  common  money  counts.    Plea — General  issue,  fiui,  he  win  be 

,  ,  .     .  ,         liable  for  the 

The  case  was  tried  almost  entirely  on  Admissions:  and  on  amount  to  the 
Ae  part  of  the  plaintiff  the  following  facts  appeared —  fcJj^does^w^ftoS 
The  plaintiff  had  sold  an  estate  in  Hampshire  to  Mr.  M.  and  have  a 

^  ^  *^  large  sum  of 

Alexander  Baring;  for  which  the  defendant,  as  the  then  money  of  his 

solicitor  for  the  plaintiff,  had  received  SSOOL  on  the  21  st  banker's. 

of  August,  18«4;    and  out  of  this  sum  the  defendant  ^l^^ 

was  to  pay  certain  charires  incidental  to  the  sale  of  the  ^  op<»> «  new 

■^   ^  °  ^  account  with  a 

estate;   and  to  place  the  residue  in  the  Amds.     The  banker,  and  to 
amount  of  the  charges  to  be  paid  by  the  defendant  out  ^  ^^^  but 
of  this  sum  of  money  was  not  ascertained  till  the  10th  of  !^^*B/a^' 
September,  though,  as  early  as  the  S8th  of  August,'  they  '  estate.' 
were  known  not  to  exceed  100/.    The  defendant  had  pre- 
viously to  the  10th  of  September  paid  the  identical  notes 
he  received,  as  the  purchase  money  of  this  estate,  to  the 
credit  of  his  private  account,  at  his  banker's,  Messrs. 
Marsh  &  Co.  of  Bemers  Street.    The  10th  of  September 
was  on  a  Friday.    The  bank  of  Messrs.  Marsh  &  Co.  paid 
during  the  whole  of  Saturday  the  1 1th,  but  never  paid 
after  that.    It  was  also  proved  that  Messrs.  Hoare  &  Co. 
were  the  plaintiff's  bankers,  and  that  the  defendant  knew 
this. 

For  the  defendant  it  appeared,  that  he  had  for  some 
time  kept  this  money  in  his  own  house;  but  that,  be- 
ing unwell,  he  went  out  of  London,  leaving  only  two 
female  servants  in  his  house ;  and  that  previous  to  his  de- 
parture from  London,  he  paid  this  sum  of  money  into  the 
hands  of  his  bankers;  with  whom  he  had,  at  the  time  of 
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their  failure,  a  further  sum  of  about  1800/.  of  his  own 
money.  It  was  proved  that  Saturday  is  not  a  transfer  day 
at  the  Bank ;  but  that  stock  may  be  transferred  on  that 
day,  on  payment  of  half  a  crown  extra. 

Scarlett f  for  the  defendant,  argued,  that  the  defoid- 
ant  was  not  bound  to  take  more  care  of  this  money,  than 
of  his  own.  If  he  had  locked  up  the  money  in  his  cham- 
bers, together  with  his  own,  and  it  had  been  stolen,  the 
defendant  clearly  would  net  have  been  answerable ;  now, 
instead  of  this,  he  placed  it  at  a  banker's,  which  was  con- 
sidered a  much  safer  place  for  large  sums  of  money. 
If  the  defendant  had  kept  the  money  for  his  own  purposes, 
the  case  would  have  been  different;  but  he  lost  his  own 
money  in  the  same  way,  and  he  cannnot  be  more  answer* 
able  in  this  case,  than  if  he  had  locked  it  up  in  his  own 
chambers :  and  the  reason  why  the  defendant  did  not  pay 
the  money  into  the  hands  of  Messrs.  Hoare,  to  the  credit 
of  the  plaintiff's  account,  was,  that  he  could  not  then  have 
drawn  it  out,  to  invest  it  in  the  funds  without  the  delay  of 
obtaining  a  check  for  that  purpose,  from  the  plaintiff,  who 
was  in  the  country.  And  he  cited  Knight  v.  Earl  of  Pfy- 
mouth,  3  Atk.  480,  and  Rotvth  v.  Howell,  3  Yes.  565. 


Abbott,  C.  J.  (stopping  the  Attorney-General  in  reply)* 
There  are  three  modes  which  a  person  may  adopt,  when 
the  money  of  others  is  placed  in  his  hands.  The  first  is, 
for  him  to  keep  it  in  his  own  house ;  what  the  consequences, 
of  thatmode  are,  it  is  unnecessary  for  me  at  present  to  state. 
Another  mode  b,  for  the  party  to  pay  it  into  his  banker  s, 
on  his  general  account;  but  the  third,  and  the  correct 
mode  is,  for  the  party  to  open  a  new  account  in  his  own 
name  for  this  particular  purpose.  The  defendant  should 
have  paid  this  money  into  a  banker's  hands,  by  opening  a 
new  account  in  his  own  name,  **  for  the  credit  of  Robinson's 
estate,**  and  so  to  ear-mark  the  money,  as  belonging  to  that 
estate :  Jthen  it  would  have  been  kept  separate.    But  if  the 
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person  having  the  money  mixes  it  withiiis  awn»  he  thereby 
makes  himself  personally  debtor  to  the  estate.  Here  the 
defendant  has  mixed  this  money  with  his  own,  by  paying  it 
to  the  credit  of  his  private  account  at  his  banker*s ;  and  he 
is  therefore  liable  in  this  action.  *  This  is  a  very  hard 
case,  and  all  suspicion  against  the  defendant  is  quite  out 
of  the  question;  but  one  of  two  innocent  parties  must 
lose  the  money,  and,  under  the  circumstances  of  this  case, 
I  think,  that  the  plaintiff  is  entitled  to  a  verdict. 
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Verdict  for  the  plaintiff.     Damages,  51S6/.  6#.  8d. 

The   Atiomey^Oeneralf  JBolhrnd,   and  Law,  for  the 
plaintiff. 

Scarlett  and  Comyn,  for  the  defendant. 

[Attornies— PanKA«r,  and  Turner  $■  Ward,'] 


In  the  case  of  Knight  v.  Lord 
P/^fMM/A,  2  Atk.  480,  a  receiver 
under  the  Court  of  Chancery, 
hsfbig  a  large  com  to  remit  to 
London,  for  safSety  pud  it  to  a 
tradesman,  and  took  his  bills  on 
London  for  the  amount;  the 
tradesman  fuled.  Lord  Hmrd- 
vtdU  oonsidoed  the  getting  these 
Mils  to  remit»  to  be  a  measure  of 
necessary  precaution;  and  held 
the  receiTernot  answerable;  but 


said,  that  if  he  had  placed  the 
money  in  what  he  knew  to  be  im- 
proper hands,  he  should  connder 
him  uiswerable. 

Rmpih  V.  HowtU,  3  Ves.  665. 
was  the  case  of  an  executor,  who 
paid  securities  for  money  into  the 
hands  of  the  person  who  had  been 
the  banker  of  his  testator,  where- 
by they  were  lost;  and  the  execu- 
tor was  held  not  answerable. 
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1825. 

Adjourned  Sittings  at  Westminster,  after  Trinity 

Term,  1825. 

BBFORB  LORD  CHIEF  JUSTICE  ABBOTT. 


October  iStJL  Dean  V.  Brown,  Esq.  and  Others. 

If  a  feme  sole  X  ROVER  for  a  hoTse  and  chaise*  The  defendants  were 
tnde^^fore  ^^^  sheriff  of  IVIiddlesex,  and  one  of  his  officers.  The  she- 
her  marriage,      rfff  had  taken  the  horsc  and  chaise  under  a  writ  of  fieri  fa- 

caawejB  her  ■' 

■■tock  in  trade,    eios  which  had  issued  aiiainat  the  iroods  of  a  person  named 

•furniture  Md      „  „  ^  ®  '^ 

'other  artidei,      xlalL 

■her°'inand°  ^^^  ^®  plaintiff  it  appeared,  that  Hall  had  married  Miss 

|about  her  said  Tyler,  who  was  an  artificial  florist;  and  that  previous  to 

trustee,  for  her  their  marriage  a  deed  of  settlement,  dated  the  S4th  of  Jan- 

a^^ntnar-  URTy,  1824,  was  executed  between  Hall,  Miss  Tyler  and  the 

ww^bnotSa^  plaintiff,  (together  with  another  person  since  deceased);  by 

hie  to  be  taken  this  settlement,  after  reciting  that  a  marriage  was  about 

io  execution  lor 

the  debts  of  her  to  be  had  between  Hall  and  Miss  Tyler,  and  that  ^e  had 
s^e  ofthe  i^  carticd  on  the  business  of  a  plumassiere  and  artificial  florist, 
^Dosed^t^d  *"^^  ^"^  stock  in  trade  and  other  property,  it  was  agreed, 
others  purchas-  with  the  consent  of  the  intended  husband,  that  the  plain- 
their  stead.        tiff  (and  the  deceased  trustee)  should  hold  to  and  for  the 

sole  and  separate  use  of  Miss  Tyler,  aflier  her  intended 
marriage,  "all  her  household  furniture  and  other  eflfects** 
specified  in  a  sdiedule,  (in  which  schedule  neither  the 
horse  nor  chaise  were  inserted)  "and  all  her  stock  in  trade, 
materials  and  other  articles  now  belonging  to  her  in  and 
about  her  said  business.'* 

Miss  Tyler  married  Hall,  and  still  continues  to  carry  on 
the  business  of  an  artificial  florist;  she  had  the  horse  in 
question  before  her  marriage,  and  also  a  chaise,  which  was 
sold  subsequent  to  the  marriage,  and  the  chaise  in  ques- 
tion bought  in  its  stead ;  which  latter  was  used  as  the  for- 
mer had  been,  about  her  business,  she  being  very  lame. 
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Notice  was  giren  by  the  pkuatiff  to  the  sheriff  that  the 
hoTse  and  chaise  belonged  to  him  under  flie  settlement^  the 
terms  of  which  were  briefly  stated  in  the  notice. 

Hie  defendants  Klied  on  the  circumstance  of  the  horse 
and  chaise  not  being  hicluded  by  name  in  the  schedule  to 
the  settlement,  and  on  the  fact  of  Hall  having  used  the 
diaise  when  his  wife  was  not  with  him,  and  of  his  having 
had  the  horse  to  draw  a  cart  employed  by  him  in  his  bu- 
siness as  a  corn-chandler. 


03 


Abbott,  C.  J. — ^The  question  in  this  case  is,  not  whe- 
ther this  horse  and  chaise  are  the  property  of  Hall  or  of 
his  wife ;  because,  by  the  law  of  this  country,  a  married  wo- 
man can  have  no  property  distinct  from  her  husband,  and 
by  her  marriage  all  property  that  she  had  before  belongs 
to  him,  and  is  liable  to  his  debts,  but  in  another  mode  the 
property  of  even  moveable  articles  may  be  secured  to  a 
wife,  by  her,  previously  to  her  marriage,  conveying  such 
property  to  trustees,  for  them  to  hold  it  to  her  sole  and  se- 
parate use.  In  this  way,  though  a  wife  herself  can  by  law 
have  no  separate  property,  yet  the  trustees  may  hold  it  for 
her,  so  that  it  shall  not  be  subject  to  the  control  of  her 
husband,  nor  liable  to  his  debts.  With  regard  to  real  es- 
tates this  was  done  many,  very  many  years  ago,  and  in  more 
modem  times  personal  property  has  often  been  so  secured. 
The  question  here  is,  whether  this  property  is  by  the  set- 
dement  vested  in  the  plaintiff:  by  the  settlement  all  her 
fiimiture  and  effects  mentioned  in  the  schedule  are  con- 
veyed to  him.  These  words  are  large  enough  to  have 
passed  the  property  in  the  horse  and  chaise  to  the  plaintiff, 
if  they  had  been  named  in  the  schedule^  bat  they  are  not, 
and  therefore,  as  fer  as  thait  part  of  the  settlement  goes, 
the  piroperty  in  them  would  pass  to  the  husband  on  the 
marriage ;  but  the  parties  by  tiie  settlement  proceed  to  con- 
vey to  the  plaintiff  all  the  stock  in  trade,  aiaterials,  and  ar- 
ticles belonging  to  her  in  and  about  her  said  business. 
The  question  therefcHne  is,  whether  this  horse  and  chaise 
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were  necessary  to  her  in  and  about  her  business.  She,  it  ap« 
pears,  was  lame,  and  that  would  make  it  convenient  to  her 
to  use  a  chaise;  but  indeed  a  chaise  might  be  useful  to  a 
physician  or  a  lawyer,  without  being  necessary  for  either. 
It  b  pretty  clear,  that  the  horse  was  hers,  and  that  she 
bought  the  chaise;  and  if  they  are  articles  necessary  to  her 
in  and  about  her  trade,  the  property  in  them  is  by  the  set- 
tlement vested  in  the  phiintiff,  as  her  trustee;  but  if  tfaey 
are  not,  they  become  the  property  of  the  husband  on  the 
marriage. 

The  jury  thought  them  necessary ;  and  found  a  verdict  for 
the  plaintiff. 

His  Lordship  gave  the  defendants*  counsel  leave  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  ojnnion  that 
there^was  no  case  to  go  to  the  jury,  on  the  ground  that 
these  articles  could  not  be  included  under  the  words  of  the 
settlement. 

Scarlett  and  Comjfn^  for  the  plaintiff. 

ChiriMy  and  HoUf  for  the  defendants. 

[Attoroies— GWmW  jr  5.,  and  Swiiik  jr  J7.] 


BEFORE  ABBOTT,  C.  J.  BATLEY,  HOLROYD,  &  LITTLEDALE,  JS. 

In  Bank. 

Qumty  moved  for  leave  to  enter  a  nonsuit,  or  for  a 
new  trial,  on  the  ground  that  the  horse  and  chaise  could 
not  be  included  within  the  terms  of  the  deed,  for  that  tfaey 
were  not  necessary  to  the  trade  of  Miss  Tyler;  or  that,  if 
they  could  be  taken  to  be  within  the  terms  of  the  deed,  the 
verdict  was  against  evidence. 

Abbott,  C.  J* — ^It  occurred  to  me  at  the  trial,  that  the 
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questkm  whether  the  horse  and  chaise  were  within  the' 
words  of  the  deed,  was  a  point  of  law,  but  as  the  case  was 
not  put  on  that,  I  left  it  to  the  jury,  but  reserved  the  point, 
as  die  Court  might  consider  it  a  mere  question  of  construc- 
tion of  a  deed. 

The  Court  granted  a  rule  to  shew  cause. 
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See  Ae  cases  of  Ckdogm  t.  Ken.     tton,  d.T.  R.  618.  Htulinian  v.  Gill, 
ntii^  Gowp.  432.  Jmmumy,  WooL     3  T.  R.  620,  n. 


Martineau  and  Another  v.  Woodland. 

Assumpsit  for  not  accounting  for  the  price  of  certain 
bomb^zeens  and  crapes  soM  by  the  defendant  for  the 
pkdnliSs,  on  commission. 

The  plaintiffs  were  manufacturers  of  crape  at  Norwich, 
and  the  defendant  (and  his  partner  who  had  been  outlaw* 
ed)  carried  on  business  at  Calcutta.  The  goods  had  been 
sent  to  them  to  sell  on  commission,  and  they  had  sold  them. 

To  prove  this,  the  defendant's  agent  in  London  was  call* 
ed:  he  stated  that  he  had  accepted  a  bill  for  the  sum  for 
which  the  action  was  brought,  which  bill  had  been  disho* 
noured,  and  was  in  the  hands  of  the  plaintiffs. 


October  29«A. . 

If  goocU  were 
sold  on  comniM* 
sion  by  the  de- 
fendent  abroad* 
on  an  action  for 
not  accounting, 
the  defendant's 
agent  in  Lon* 
don  ia  a  compe- 
tent witness  for 
the  plaintiff 
thoogfa  he  has 
accepted  a  bill 
for  the  price  of 
them,  which  is 
lying  dishonour- 
ed  in  the  hands 
of  the  pUuntiA, 


Marty  at  objected  that  he  was  not  a  competent  witness, 
as,  having  accepted  a  bill  for  the  sum  in  question,  it  was  his 
interest  to  fix  the  defendant  in  this  action;  for  if  he  paid 
the  plaintiffs,  the  witness  would  be  exonerated  on  the 
bin. 


Scarlett  cavUra. — He  is  indifferent,  his  interest  being 
equal  each  way,  for  if  he  is  obliged  to  pay  the  bill,  he  will 
recover  the  amount  of  the  defendant,  and  if  he  makes  the 


VOL  II. 
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-If^^-       defendant  pay  in  this  action,  the  witness  does  not  pay  any 
MAwnntkv    thing. 


V. 
WOODLAKD. 


Abbott,  C.  J. — I  think  he  is  a  competent  witness. 

Verdict  for  the  plaintiff. 
ScarUH,  and  Jardine,  for  the  phuntiflfs. 
Marryatt,  for  the  defendant. 

[Attornies— itfortiJiMtt  jr  Jf .,  and  Kewtmf  jr  iSl] 


S99.  u.  Prince  and  Another  v.  Lewis. 

The  owner  of  a  ACTION  on  the  case.  The  declaration  stated  that  the 
i^ttdn^  ac-  plaint»fi«  were  possessed  of  a  certain  close,  called  Coyent 
Hon  agafaitt  a     Grarden  Market,  situate  &c.  and  toa'certain  market  holden 

penoa  seUiag  in  ' 

the  tenet  near  and  to  be  holden  there  on  every  day  in  the  week  through- 
he  aUowTdie  o^t  the  year,  Sundays  and  the  feast-day  of  the  birth  of  our 
keTtobe'VIttd^  Lord  Christ  excepted;  for  the  buying  and  selling  of  all  and 
Mc^for  pur*  allmanner  of  fruit,  flowers,  vegetables,  roots  and  herbs  what- 
nected  wfth'th^  soever,  together  with  the  toll,  stallage,  &c.  to  such  market 
ti^oKh'ihoe  appertaining;  whereby  divers  great  gains,  &c.  accrued  and 
may  be  rafficU  oiig]it  stiU  of  light  to  accrue  to  the  plaintiffs ;  yet  the  de- 

CBt  ftMiu  left  in 

the  maiket,  ea-  fendant,  well  knowing,  &c.  and  fraudulently  intending,  &c, 
^waa  ^i^  on  ^^^  ^^  day  of  January,  1825,  and  on  divers  other  days, 
A^tn  ^^  &c.  being  all  other  days  than  a  Sunday,  or  Sundays,  or  the 
room  for  Urn  to  feast-day  &c.  and  being  respectively  days  on  which  the 
ket  '  said  market  was  held  at  &c.,  in  a  certain  public  highway 

there  near  to  the  said  market,  and  within  72  yards  of  the 
said  market,  wrongfully  &c.  and  without  the  licence  of  the 
plaintiffs,  and  against  the  vdll  of  the  plaintiffs,  exposed  to 
public  sale,  and  sold  to  divers  persons  divers  large  quanti- 
ties  of  vegetables,  &c.  and  the  said  persons  who  so  bought 
the  said  vegetables,  fto.  and  who  would  have  otherwise  re- 
MMed  to  the  said  market,  were  induced  to  resort  to  the 
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said  highway,  and  there  buy  these  vegetables,  &c.  so  ex- 
posed to  sale  m  the  said  highway,  to  the  damage  of  the 
plaintiffiBi  and  to  the  injury  of  Ae  said  marketj  by  ineatiA 
of  which,  &c.  the  plaintiflfs  were  disturbed  and  aimoy^ 
in  the  exercise,  &c.  of  the  said  market,  and  were  deprived 
&c.  of  divers  large  sumS)  &rc.  which  would  havli  accrued, 
&c.     Plea — General  issue. 

It  appeared  that  the  plaintiffs  were  the  lessees  of  Co- 
vent  Grarden  Market,  undet  the  Duke  of  Bedford.  The 
market  was  granted  to  William  Duke  of  Bedford,  in  the 
reign  of  King  Charles  the  Second,  by  letters  patent,  for  the 
buying  and  selHng  "  of  all  and  all  kinds  of  fruits,  flowers, 
roots  and  herbs  whatsoever,  together  with  all  liberties,  free 
eustomsj  tolls,  stallage,  piccage,  and  all  other  profits,  ad- 
vantages and  emoluments  whatsoever  to  the  Uke  market  in 
any  wise  belonging  or  appertaining."  This  grant  was  recit- 
ed in  a  private  act  of  parliament,  53  Geo.  3,  c.  71,  enti- 
tled an  act  for  regulating  Covent  Garden  Market,  and  this 
act  made  the  accustomed  toll  payable  by  the  seller  of  fruit, 
&c  in  this  Hiarket;  and  it  was  proved  that  the  defendant, 
who  occupied  a  house  in  James  Street,  on  the  4th  of  Janu- 
ary, 1825,  placed  a  waggon  before  his  door,  and  within 
about  70  yards  of  the  market,  and  there  sold  greens :  he  was 
asked  for  the  toll,  but  refused  to  pay  it.  It  was  proved 
that  there  was  at  this  time  sufficient  room  left  in  the  mar- 
ket for  him  to  have  gone  there,  if  he  had  chosen ;  but  upon 
the  cross  examination  of  the  plaintiffs'  toll  collector,  it  ap- 
peared that,  in  the  area  of  the  market,  there  were  several 
persons  who  rented  stands  by  the  year,  and  also  three 
shops  for  the  sale  of  china,  and  also  some  other  buildings. 
It  did  not  appear,  that  the  defendant  was  requested  to  go  in- 
to the  market,  or  that  he  was  told  there  wjas  sufficient 
room  there. 
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Abbott,  C.  J.  on  this  evidence  ruled,  that  the  owner  of  a 
anrket  coidd  bring  no  action  against  those  who  sell  near 
it,  unless  such  owner  devotes  the  whole  of  his  market  to 

Ft 
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• 

the  purposes  for  which  it  was  grantedi  and  that  the  plain- 
tiffs having  allowed  shops  to  be  in  the  area  of  this  market, 
were  not  entitled  to  recover.  His  Lordship  therefore  di- 
rected a 

Nonsuit. 

Gumey,  and  Hutchinson^  for  the  plaintiffl 
Scarlett,  JUanyat,  and  Comyn,  for  the  defendant. 
[Attormea — Philips,  and  Rogers  jr  5Stm.] 


N99.  9f  A. 


BBFOBE  ABBOTTi  C.  J.  BAYLEY,  HOLROYD,  &  LITTLEDAI^B,  JS. 

in  Bank. 

Gumey  moved  for  a  new  trial  in  this  case,  and  ar  jrued 
that  the  owner  of  a  market  did  not  lose  his  remedy  a^rainst 
persons  selling  articles  near  it,  by  the  mere  fact  of  there 
being  buildings  in  it,  provided  that  sufficient  room  were 
left  in  the  market ;  if  the  market  were  fuU,  it  would  be 
otherwise;  but  if  a  person  could  have  access  to  a  market, 
and  could  have  a  staU  there,  he  was  not  at  liberty  to  sell 
on  the  outside. 


Baylby,  J. — Had  the  defendant    notice    that     there 
was  room  in  the  market? 


Abbott,  C.  J. — He  had  not,  and  that  circumstance  had 
great  weight  in  my  mind. 

Bayley,  J. — ^This  is  a  vegetable  market,  and  my  doubt 
is,  whether  the  public  have  not  a  right  to  the  whole  of  it 
for  that  purpose. 

Gumey, — ^The  defendant  was  bound  to  go  to  the  market 
as  long  as  there  was  room. 

Abbott,  C.  J. — ^In  that  I  quite  agree  with  yon,  provided 
that  your  market  were  entirely  open. 
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Qumof. — ^The  defendant  must  have  known  that  there 
was  room;  and  besides,  he  never  asked  for  a  stall  nor  com-* 
that  the  market  was  occupied  in  an  improper  way* 

The  Court  granted  a  rule  to  shew  cause. 
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In  the  case  of  Blakey  ▼.  i>tii«- 
JmU,  Gowp.  664,  Lord  Mansfield 
hyi  dowD,  that  if  com  is  bought 
andsold  just  outside  the  market,  in 
finnd  of  the  toU,  the  owner  of  the 
mariiet  cannot  (tistndn  for  toll,  but 
muEt  bring  an  action  on  the  case. 
And  in  the  case  of  Matefy  ▼.  Pier- 
JOR,  4  T.  R.  104,  and  TheBmliffs, 
|v.  of  Tewkgihmy  t.  Brieknell, 
2Tai]nt  120,  it  was  held  that  if  par- 
ties  £d  not  bring  their  goods  into 


the  market,  but  sold  them  by  sam* 
pie,  an  action  on  the  case  would 
lie  against  them  for  such  injury  to 
the  market.  And  in  the  recent  case 
of  WellM  T.  Miles,  4B.  &  A.  669, 
it  was  laid  down,  in  confirmation 
of  former  authorities,  that  toll 
could  only  be  taken  in  respect  of 
things  actually  brought  into  the 
market,  and  there  sold.  In  this  last 
case,  the  law  was  very  fully  gone 
into  by  tlie  counsel  and  the  Court. 


Drew  and  Others,  Gent.,  three  &c.  r.  Clifford. 

Assumpsit  for  an  attorney's  bill.  Plea— General  issue. 
A  bill,  signed  by  the  plaintiffs,  had  been  duly  delivered; 
it  was  for  business  done  in  the  Insolvent  Debtors'  Court 
and  on  a  writ  of  error,  (as  to  these  there  was  no  dispute), 
and  ako  in  an  action  at  the  suit  of  the  defendant,  against 
a  person  named  Austin,  in  which  the  defendant  had  reco- 
vered against  Austin,  and  the  costs  had  been  taxed  as  be- 
tween party  and  party,  at  51/.  13s.  but  those  costs  could 
not  be  obtained  of  Austin.  In  the  bill  delivered  in  the 
present  case,  this  was  charged  in  the  following  terms, — 

jAistiny,  Clifford. 
**  An  action  having  been  brought,  and  judgment  obtain- 
ed, the  costs  of  the  action  were  taxed  at  51/.  13^." 

The  taxation  between  party  and  party  by  the  master 
was  proved. 


In  an  attor- 
neft  bill,  it  if 
not  suiBcient  to 
charge  the  coita 
ofanacdon 
brooght  for  th« 
now    defendant 
by  the  plain- 
iiAas  attorniet, 
at  one  turn  in 
the  lump,  al- 
though the  costs 
in  that  action 
had  been  taxed 
at  that  sum  as 
between  party 
and  party. 


70 


18t5. 


CASBS  AT  NI8I  PBIUS. 

LauMt  for  the  defendaati  objecled,  that  aa  it  was  Bat  stat- 
ad  in  the  biU  delivered,  what  was  done  by  the  pUdntiflb  as 
attorniesj  to  this  amount,  in  that  action,  they  were  not  en- 
titled to  recover  for  it. 

Bichards,  for  the  plaintiffs,  argued,  that  as  this  was  the 
amount  allowed  by  the  master,  as  betweoi  party  and  party, 
the  bill  in  its  present  form  was  quite  sufficient;  and  as  the 
only  use  of  ever  stating  items  in  an  attorney's  bill,  was  for 
the  purpose  of  having  it  taxed,  that  was  in  thia  case  n^- 
dered  unnecessary. 

Abbott}  C.  J« — I  shall  hold  that  the  plaintiflb  cam»ot  re- 
cover this  sum  of  51/.  ISs •  A  bill  must  be  delivered  with 
items,  if  for  no  other  purpose,  at  least  to  shew  that  the  par- 
ty is  not  charged  for  the  same  thing  twice  over.  I  think 
tins  bill  charging  a  sum  in  the  lump  is  not  sufficient,  but 
as  to  the  other  business  done  the  plaintiffs  are  entitled  to 
recover  for  it. 

Verdict  forthe  plaintiffs — Damages  SSf. 

Richards  for  the  plaintiffii. 

Lowes,  for  the  defendant. 


[Attondei    Drew  t  Cq.  and  Ingotd,^ 


TRINITY  TBKM,  •  GEO.  IV. 


COURT  OF  COMMON  PLEAS. 


Sittings  in  London,  in  Trinity  Term^  1825. 


BUrOBB  LORD  CHIEF  JUSTICE  BEST. 


Watt  »•  Collins.  j^^  10^ 

Assumpsit  on  an  attorney's  bill.    The  bill  contained      in  an  actkm 

I.  ^^1.^11  •       "^  on  an  attorney's 

charges  for  the  fouowmg  items :  bui,  it  is  suffl- 

"  Writing  long  letter  relative  to  your  defence,  in  the  ac-  ^e^biindtwS 

tions  commenced  against  you  by  Pigeon  and  Benson.**         thestat  2  G.s, 
"  Attending  Mr.  Tricker,  when  he  proposed  to  take  a  aomeoftheitems 

**  Writing  letter  upon  the  subject  of  your  procuring  ■»<*  *  nature 

bailj  and  attending  you  thereon."  a  cause  must 

"  You  wishing  to  have  Tricker  served  with  a  copy  of  a  pending  fa  some 

writ;  attending  you,  stating  that  as  you  were  in  custody,  ^^^^^  "**  **?■ 

it  would  be  dangerous  to  commence  proceedings ;  with  prove  aJtmufs, 

1  .  i_  ^       ±1  n.    1  9f  that  tbcre  was 

which  you  appeared  satisfied.  a  cause  depend- 

"  You  wishing  to  know  what  I  had  done  with  Tricker's  ^* 
actions,  attending  you,  advising  you  to  settle  them,  you 
having  no  defence." 

Fiuighan,  Soryl.  wenH  fbv  a  nonauit^  on  the  ground  that 
the  biH  contained  taxable  items,  the  terms  of  the  vtat,  9 
Geo.  S,  c.  S3,  not  having  been  complied  with. 

WUde,  Serjt.  and  PhU,  for  the  pkifttiff,  contended, 
that  the  bill  did  not  contain  taxable  items.  If  an  attor- 
ney's attending  to  talk  to  his  cUent,  and  his  writing  to 
him,  are  taxBiaie^  there  is  hardly  any  thing  that  is  not  so. 
What  is  required  is  a  proceeding  in  Court.    This  was 
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held  in  all  the  cases.    X^ey  cited  Mowbrajf  y.  Flemings 
1 1  East,  S85  (a),  and  Fent€n  v.  Carreia,  ante,  p.  45. 

Best,  C.  J. — Asked  the  defendant's  counsel,  whether 
they  were  in  a  condition  to  prove  the  fact  of  there  being 
actions  in  which  these  things  charged  for  were  done? 

The  defendant's  counsel  replied  in  the  negative;  and  con- 
tended, that  it  could  not  be  doubted,  from  the  nature  of 
the  charges,  that  there  were  suits  depending.  Preparing 
an  affidavit  had  been  held  to  be  a  conunon  law  charge. 
It  is  not  necessary  that  a  process  should  be  issued,  but 
only  that  the  attorney  should  be  engaged.  One  of  the 
items  is  about  a  cognovit,  and  there  must  be  a  cause  de- 
pending before  a  cognovit.  And  attending  a  man,  advis- 
ing him  respecting  discontinuing  proceedings,  is  a  taxable 
item. 


Best,  C.  J. — I  have  paid  all  the  attention  I  can  to  this 
case,  and  am  of  opinion,  that  some  of  the  items  are  tax- 
able. It  must  appear  that  there  were  some  proceedings 
in  a  cause ;  for,  unless  there  was  business  done  in  a  Court, 
the  bill  is  not  subject  to  taxation.  But  it  is  not  necessary 
that  the  proceedings  should  be  produced  to  shew  this. 
There  is  a  case  in  the  6  T.  R.  (&),  in  which  it  was  held, 


(a)  In  the  case  of  Mowirajf  ▼. 
Fleming,  the  item  conadered  by 
some  of  the  judges  not  to  be  tax- 
Me,  was  the  following,  "To  at- 
ten^Bng  with  you,  both  by  myself 
anddok^onMr.Towseinthe  Gty, 
respecting  a  smt  at  law  com- 
menced against  your  brother  Rich- 
ard Flenung;  ^en,  after  consult- 
ing counsel,  and  after  several  other 
attendances  and  letters,  the  busi- 
ness was  adjusted  to  your  satisfac- 
tion."* But  tiial  case  was  dedded 
on  another  point,  namely,  that  if 


an  attorney  having  delivered  m» 
bill,  deliver  a  particular  under  a 
Judge's  order,  contuning  some 
taxable  matters,  and  some  not,  he 
nwy  recover  for  those  wlddi  were 
not  taxable.  But  in  the  case  of 
Hitt  y.  Humpknts,  2  Bos.  &  PoL 
343,  it  was  dedded,  that  if  an  at- 
torney deEven  a  bill,  in  which 
there  is  one  taxable  item,  the 
whole  bill  is  taxable. 

(6)    Winier   and  AnoUier   %. 
P«yiie,  6  T.  R  645. 
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that  items  for  drawing  an  afSdavit  of  debt,  attending  the 
party  to  get  it  sworn,  and  for  the  fee  paid  for  the  oath, 
made  the  bill  a  taxable  bill,  as  those  were  for  proceedings 
in  Court.  And  in  Mowbray  v.  Flemings  the  item  was  held 
not  to  be  taxable,  because  the  communications  with  the 
plaintiff  were  about  the  defendant's  brother;  and  it  did 
not  there  distinctly  appear  that  the  plaintiff  was  the  attor- 
ney in  the  cause,  and  the  defendant  might  have  gone  to 
see  how  fax  he  could  become  security  for  his  brother. 
The  question  is,  if,  looking  at  this  bill,  I  can  see  that  busi- 
ness was  done  in  some  case.  It  seems,  tiiat  tiie  defendant 
wanted  bail.  This  he  would  not  have  required,  if  no  ac- 
tion had  been  brought;  and  the  last  item,  of  advising  the 
discontinuance  of  some  actions,  shews  that  there  was  some 
cause.  And  there  are  items  for  assistance  given  in  the 
course  of  causes,  which  I  must  take  to  have  existed  at  the 
time.  It  is  for  the  benefit  of  attomies  and  the  public, 
that  attormes*  bills  should  be  taxed.  I  am  therefore  of 
opinion  that  on  this  the  plaintiff  ought  to  be  called. 
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But  it  appearing  that  there  was  a  claim  for  rent,  on  which 
the  plaintiff  was  entitled  to  a  verdict,  the  whole  matter 
was  afterwards  referred  to  the  Prothonotary. 


WUde,  Serjt.  and  Plait,  for  the  plaintiff. 
Faughanf  Serjt.  and  Con^,  for  the  defendant. 
[Attomies— fFoM,  and  Seott  ^  Son.} 
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SittiMgs  at  Westminiter,  after  Trhdty  Term,  1825. 


^^d.  Best,  Esq.  v.  Osborn. 

lUgeBfeni  ACTION  OD  the  warranty  of  a  horse.  On  the  part  of 
hocwte  proved  ^6  plaintiff^  proof  was  given  of  a  general  warranty  of 
^^i^J^'^J^  soundness  by  the  defendant,  who  was  a  stable  keeper; 
far  the  nknot  and  sold  the  hone  in  question^  on  the  bdialf  of  a  BIr. 
coning),  dw  Tawney.  The  defendant's  son  had  got  back  from  the 
^iMm^iio  plaintiff  a  written  c<mtract  given  on  the  sale»  whkk  conr 
^'n^hond  **"^^  *  warranty,  by  fraudulently  representing  that  he 
mdw  •cSer'f  had  the  plaintiff's  authority  to  require  it(a).  It  was  there- 
^ibTn-  fore  not  produced.     But  the  witnesses  who  proved  the 


l^dto!^  "^  warranty,  admitted  that  they  saw  a  board  on  the  defend- 

wfthin  dx  dajf,  gnt's  premises,  which  contained  a  notice,  that  horses  war- 

^rtii  DOC  defest  ■m                « 

the  imyer'f  ae-  ranted  sound,  not  returned  within  six  days,  would  not  be 

be  Wftto ^^^  taken  in.    The  horse  was  unsound,  because  it  had  had  a 

jury,  for  than  nerve  divided.     It  was  not  returned  within  the  six  days. 

to  sty  wnetner  * 

this  formed  any  The  owncr  of  the  horsc^  Mr.  Tawney  (who,  it  appeared, 

gitmi  cootnurt.  had  not  authorized  the  warranty  by  the  defendant),  ap- 

ofY^ne^^Mid  P^^  ^  ^^  plaintiff,  and  told  him  he  would  take  the  horse 

by  a  stable-  \}9c1l  ;  but  the  pkuutiff  not  being  at  that  time  aware  of  the 

keeper  with »  ^           ,. , 

warranty,  go  to  horse's  defects,  did  not  consent,  but  said,  **  I  know  nothing 

requett^to  have  of  you,  SiT;  I  bought  the  horse  of  Mr.  Osbom." 

the  hone  back, 
■tating  that  he 

didnotauthorise  For  the  defendant,  it  was  contended,  that  the  plaintiff 

the  warranty  of 

flonndneM,  and  could  not  recover.  Ist,  on  account  of  the  notice  contained 

to  ghwiu'np,***  ^^  ^^^  board,  which  was  a  qualification  of  the  warranty, 

■•3^?K» '  j'"*^*^  the  plaintiff  not  having  complied  vrith   its  terms ;    and 

nothing  of  yon,  *                   iii--. 

I  bought  the  Hfid,  because  he  had  waived  the  warranty,  by  consenting 

o.  mch  refoaai  to  retain  the  horse,  when  the  owner  requested  that  he 

^th^A^^  might  be  delivered  up  to  him.     The  case  oi  Buchanan  v. 

Parmhaw,  2  T.  R.  745  (b),  was  cited  on  the  first  point. 

(•)  See  ante.  Vol  \,  p.  632.  sold  at  a  public  auction,  warrant- 

h)  In  that  case  the  horse  was     ed  sound,  and  six  years  oldf  one 
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0 

Best,  C.  J. — There  are  two  questions  in  this  case,  be- 
sides that  of  the  soundness  of  the  horse :  Firsts  Whether 
there  was  a  warranty?  Secondhfy  Whether  that  warranty 
has  been  got  rid  of?  The  declaration  is  on  a  general  war- 
ranty, making  no  mention  of  the  condition  to  return  with- 
in six  days.  And  it  is  for  the  jury  to  say,  whether  the 
board  which  the  plaintiff's  witnesses  saw,  formed  any  {Nurt 
of  the  original  contract;  for  if  it  did  not,  it  wiU  not  avul 
the  d^endant.  It  appears  that  the  written  contract  wa«i 
got  back  by  means  of  fraud.  If  there  were  any  other  evi- 
dence of  the  contract  than  that  which  the  plaintiff  has 
givoi,  it  would  haye  been  easy  for  the  defendant  to  have 
produced  it.  In  the  absence  of  such  evidence,  unlesa 
the  jury  shall  think  that  the  contents  of  the  board  formed 
a  part  of  the  contract,  the  warranty  m  the  declaration  ia 
made  out.  The  case  in  the  2  T*  R*  is  different  fitun 
this ;  that  was  the  case  of  a  sale  by  auction,  and  any  maa 
why  buys  at  an  auction,  knows  that  he  is  buying  subject 
to  conditions  of  sale.  But  in  this  case  there  is  a  special 
contract  between  these  parties  complete  in  itself.  With 
respect  to  the  second  question,  has  the  warranty  been  di^ 
pensed  with  ?  In  point  of  law,  it  cafinot  be  rescinded  with- 
out the  consent  of  the  plaintiff,  and  it  is  in  evidence  that 
he  did  not  consent  to  waive  the  warranty;  he  merely 
said  to  Mr.  Tawney,  I  know  nothing  of  you,  I  bought 
of  Osbom. 

Verdict  for  the  plaintiff. 

fFilde,  Serjt.  and  Dtvarris,  for  the  plaintiff. 

Vaughan^  Serjt.  and  Piatt,  for  the  defendant. 

[Attomies — Bwan,  and  Tajflor.'] 
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of  the  conditionB  of  sale  at  the 
■action  was,  that  hones  sold  there 
thould  be  deemed  sound,  vinless 
returned  within  two  days.  The 
hone  in  question  was  returned  ten 
days  alter,  on  the  ground  that  he 
was  twelve  yean  old»  instead  of  six. 
"Hie  Court  held  that  this  condition 


of  sale»  applied  only  to  warran- 
ties of  soundness^  and  not  to  those 
of  hone's  age.  And  Loni  Kenyan 
observed,  that  there  was  good  sense 
in  making  such  conditions  at  pub- 
lic sales,  as  to  the  one,  which  did 
not  apply  as  to  the  otiier. 
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/mm  %Srd.  Newborn  v.  Just. 

A  keeper  of  a  JL HE  declaration  stated  that  the  defendant  kept  a  house 
cannotwt  up  A  Called  the  Spotted  Dog,  for  the  purpose  of  receiving  tmnks, 
i!^*not1^aa-  *^'  *^  "^  convcyed  by  carriers  to  various  places,  &c.  and 
swenbie  for       that  on  the  S6th  March,  the  plaintiff  delivered  a  trunk, 

mods,  if  aboveA 

certain  Taiue,  Containing  wearing  apparel,  to  be  delivered  for  his  son 
agdiut^eeflfect  ^^  ^^  academy,  at  Sidcup,  in  Kent;  and  that  the  defend- 
^^Stf  ^  hia  *"*^  failed  in  his  duty  to  deUver,  and  so  negligently  con- 
lenrants.  ducted  himself,  that  the  trunk  was  eventually  lost. 

Two  witnesses  for  the  plaintiff  proved  the  delivery  of 

the  trunk,  and  the  payment  of  two-pence  for  the  booking. 
A  person  residing  at  the  academy  at  Sidcup,  proved, 

that  although  the  carrier  deUvered  some  parcels  at  the 

house,  on  the  day  in  question,  the  trunk  was  not  of  the 

number. 

Best,  C.  J.  —  Do  not  you  prove  that  the  defendant  did 
not  put  it  into  the  cart.  You  must  call  the  carrier.  The 
jury  cannot  at  present  presume  thiat  the  defendant  did 
not  do  his  duty. 

The  carrier  was  then  called,  and  stated  that  on  the  day 
in  question,  no  trunk  for  Sidcup  had  been  delivered  to 
him.  He  added,  that  there  was  a  notice  at  the  house,  in 
the  usual  form,  stating  that  the  defendant  would  not  be 
answerable  for  goods  above  the  value  of  SL  unless  special- 
ly paid  for.  This  notice  he  said  was  to  protect  the  house 
as  well  as  the  carrier. 

The  trunk  in  question,  was  admitted  to  be,  with  its  con- 
tents, of  greater  value  than  5/. 

fFilde,  Serjt.  for  the  defendant,  relied  on  the  effect  of 
the  notice. 

Best,  C.  J.  —  I  don*t  think  the  notice  will  assist  you ; 
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you  are  not  in  the  situation  of  a  carrier.  You  are  not 
an  insurer.  This  notice  is  to  protect  from  insurance. 
But  it  has  been  decided  over  and  over  again  that  notice 
does  not  protect  a  carrier  against  negligencci  and  your 
client  can  only  be  liable  for  negligence. 

Faughan,  Serjt.  and  Holt,  for  the  pbuntiflT,  cited  the 
case  of  Batson  y.  Donovan,  4  B.  &  A.  21. 

fFUde,Set]t. —  My  client  not  being  bound  to  receive 
parcels  at  all,  may  by  contract  limit  his  responsibility. 

Best,  C.  J. — Then  your  client  must  give  distinct  notice 
to  that  effect :  and  if  the  public  were  told  that  he  would  not 
be  liable  either  for  the  negligence  of  himself  or  his  ser- 
vants, he  would  not  have  many  persons  trust  him. 

Verdict  for  the  plaintiff. 

JTtughan,  Serjt.  and  HoU,  for  the  plaintiff. 

Wilde,  Serjt.  for  the  defendant. 

[Attoniie8'^i$)9«ii«er,  and  Thompwn^ 
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Harding  v.  Davies.  jmu  2ith. 

Work  and  kbor,  and  goods  sold.  Pleas — The  general  if  at  an  inter, 
issue,  and  a  tender  of  10/.  ^^^  ^^^ 

plaintiff  and  de- 

To  prove  the  tender,  a  woman  who  lodged  in  the  de-  fen^^t,  when 
fendant's  house  was  called :  she  said  that  she  was  present  willing  to  jmy 

«  .  ,-  lOi,  athirdper- 

Mo  pRtent  offer  to  go  op  •tain  and  fetch  that  sum,  but  it  prevented  by  the  plaintiff^g  saying  he 
cannot  take  it ;  such  oOer  is  a  good  tender :  and  although  the  defendant  did  not  at  the  time  take  no- 
tice of  what  was  done,  yet  his  pleading  it  afterwards  is  a  sufficient  ratification  of  the  act. 
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al  an  interview  between  the  fdaontiff  and  defendant,  at 
which  the  defendant  was  witting  to  give  the  plaintiff  IM. 
and  that  the  oilezedto  go  up  stairs  and  fetch  that  stun; 
but  the  plaintiff  saidy  she  need  not  trouble  herself,  for  be 
could  not  take  it.  She  fiirther  stafted,  that  she  had  the 
money  up  stairs.  And  that,  although  the  defendant  was 
present,  he  did  not  take  any  notice  of  her  offer  at  the  time. 


Wilde,  Serjt. — ^This  will  not  do.  There  is  a  distinction 
between  the  case  of  a  man  having  money  in  his  hatid,  and 
atfother  sajring  do  not  unroll  it,  and  thit  of  a  party  saying 
I  have  money  up  stairs,  and  will  go  and  fetch  it.  This 
tender,  also,  was  not  made  by  the  command  of  the  defend- 
ant, he  not  attending  to  it  at  the  time. 

Best,  C.  J. — He  has  ratified  the  act  by  pleading  it. 
And  I  think  the  witness  has  proved  a  good  tender.  I 
agree,  that  it  would  not  do,  if  a  man  said,  I  have  got  the 
money,  but  must  go  a  mile  to  fetch  it 

Wilde,  Serjt.  and  F.  Pollock,  for  the  plaintiff. 
Pell,  Serjt.  for  the  defendant. 

[Attoniies — B.  Da»ie$,  and  BruiUm,\ 


See  ChiminMHt  y.  Tkomtath  ^nte^  p.  50,  and  L^tng  t.  31fmder,  tpUt, 

Vol.  1,  p.  267. 
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Adffaumed  Sittings  at  Westminster,  after  Trinity 

Term,  1825, 


Dob,  on  the  several  demises  of  Clark  and  Others,  v.      •^«m  s<<^ 

Spencer. 

Ejectment.    The  count  on  which  the  plamtiff  re-  ^^^ 

Bed,  was  on  the  demise  of  Henry  Dance,  who  was  the  oftheiiiMiTent 

proTiaional  assignee  of  the  court  for  relief  of  insolvent  niaymainSSn 

debtors.     It  did  not  appear  that  any  assignment  had  been  ^ectmentfortli* 

made  by  the  provisional  to  any  other  assignee.  insolvent,  under 

the  proviaioni 
of  tke  1st  Geo. 

PeW,Serjt.  for  the  defendant. — The  provisional  assignee  ^e%Jj[*cteo*4 
is  not  m  a  situation  to  maintain  ejectment.  He  has  the  «•  i^s. 
property  lodged  in  his  hands  only  pro  tempore^  previous 
to  its  being  transferred  to  the  assignee  appointed  by  the 
creditors ;  and  it  is  this  latter  assignee  that  must  bring  the 
action,  which  he  can  do  under  the  authority  of  a  meeting 
of  creditors,  with  the  approval  of  the  commissioners.  The 
provirional  assignee  is  only  a  conduit-pipe  to  convey  the 
property  to  tibe  other  assignee,  for  the  benefit  of  the  credi- 
tors. The  4th,  5th,  7th,  and  11th  sections  of  the  stat.  1 
Geo.  4,  c.  1 19,  go  to  shew  this  cleariy. 

Bbst,  C.  J.  —  I  am  of  opinion  that  s.  11,  does  not  pre- 
Tent  the  provisional  assignee  from  exerting  any  right 
against  the  defendant.  It  is  for  the  benefit  of  the  credi- 
tors. The  statute  speaks  of  arrest.  This  does  not  look 
Vkt  a  referenee  to  ejectment.  The  estate  is  completely 
vested  in  the  provisional  assignee.  It  is  not  intended  that 
the  provisional  assignee  should  retain  the  possession,  but 
that  he  should  afterwards  assign  to  another  assignee,  whom 
the  Court  are  to  appoint ;  and  the  property  is  to  remain  in 
the  provisional  assignee,  till  such  other  assignee  accepts 
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the  trust;  and  probably  in  many  cases  it  may  be  difficult 
to  find  any  one  willing  to  take  it.  I  am  therefore  of  opin- 
ion,  that  as  it  does  not  appear  that  any  other  assign- 
ment has  been  executed  to  any  other  assignee,  the  pro- 
perty continues  in  the  hands  of  the  provisional  assignee, 
and  he  may  maintain  an  action  of  ejectment  for  it. 

Verdict  for  the  lessor  of  the  plaintiflT. 

Lowes,  Seijt.  and  JS.  Lawes,  for  the  plaintiff. 
Pell,  Serjt.  for  the  defendant. 

^  [Altomiea — Crofts  and  Wegener^ 


In  the  ensuing  Michaelmas  Term,  Wilde,  Serjt.  moved 
for  a  rule  nisi  for  a  new  trial,  and  mentioned,  in  addition 
to  the  sections  of  the  1  6. 4,  referred  to  at  NisiPriiis,  the 
Sd.  section  of  the  S  6. 4,  c.  123.  But  the  Court,  after  con- 
sideration, decided  that,  on  the  construction  of  both  the 
statutes,  it  seemed  not  to  be  the  intention  of  the  legisla* 
ture  to  clog  the  proceedings  at  the  trial  with  the  consider* 
ation  of  any  such  question,  as  whether  the  provisional  as- 
signee could  maintain  the  action ;  and  that  it  was  not  there* 
fi>re  matter  of  defence :  but  the  party  must  apply  by  motioa 
either  to  the  insolvent  debtors'  court,  or  the  Court  *  in 
which  the  action  was  brought,  as  he  should  be  advised, 
to  gain  relief  upon  the  subject. 

Rule  refused. 


Bytlie4thiecdonof  the  insoWent 
debtor's  act,  10.4, c.l  I9,it  is  enact- 
ed that ''  such  prisoner  shall,  at  the 
time  of  sabscribing  such  petition, 
duly  ezeeute  a  conveyance  and  as- 
ttgnment,  in  such  manner  and  form 
as  the  said  Court  shall  direct,  of 
all  the  estate,  right,  title,  interest 


and  trust  of  such  prisoner  to  all 
the  real  and  personal  estate  and 
effects  of  every  such  prisoner,  ex- 
cept to  the  wearing  apparel,  bed- 
ding, and  odier  sudi  necessaries 
of  such  prisoner  and  his  or  her 
family,  not  exceeding  in  the  whole 
the  value  of  twenty  pounds,  so  as 
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to  rest  all  such  real  and  personal 
estate  and  efiects  in  the  proTi- 
sionsi  9migme%  of  the  said  Court, 
subject  to  a  proviso  that  in  case 
such  prisoner  shaU  not  obtain  his 
discharge  by  virtue  of  this  act, 
such  conveyanoe  and  assignment 
dial],  from  and  after  the  dismis- 
sion  of  the  petition  of  such  pri- 
soner praying  for  his  discharge^ 
be  null  and  void  to  all  intents  and 
purposes." 

^  $5*  Provided  alwayB^  and  belt- 
fu^ereMOted,  dyHtiieaud  Court 
sbaQ  and  may  order  and  direct 
such  providonal  asagnee,  or  such, 
assignee  or  assignees  as  are  here- 
inafter ncntiefMdy  to  pay  out  of 
the  satdestntB  nd  effects  before 
nientioned  to  the  said  prisoner, 
sudi  allowance  for  his  or  her  sup- 
port and  maintenance  during  such 
priso&er*a  oonfinement  in  actual 
custody  aa  to  the  said  Cofint  shall 
leem  reasonable  and  fit" 

**  §7'  And  be  it  further  enact- 
ed, that  ^dien  the  said  Court  shall 
adjudge  any  prisoner  to  be  enti- 
tled to  Ina  disdiacgei.  such  Comt 
shall  sfipouit  a  proper  person  or 
proper  persons  to  be  asagnee  or 
saagnees  of  the  estate  and  effects 
of  such  priapiier  for  te  purposes 
of  this  act;  and  when  such  as- 
signee or  assignees  shall  have  sig- 
nified to  the  said  Court  their  ac- 
ceptance of  the  said  appointment, 
every  such  prisoner's  estate,  ef- 
fects, rights  and  powers,  vested  in 
such  prbvinonal  assignee  as  afore- 
said, shaU  inmiectiately  be  assign- 
ed by  Biieh  provinonal  assignee 
to  soBh  angnae  or«arag]iees,  in 
trust  far  the  benefit  of  such  aa> 


signee  or  assignees  and  the  rest  of 
the  creditors  of  every  such  prison- 
er, in,  respect  of  or  in  proportion 
to  their  respective  debts,  accord- 
ing to  the  provisions  of  this  act" 

"  §  11.  Provided,  and  be  it  also 
enacted,  that  no  suit  in  law  be 
proceeded  in  further  than  an  ar- 
rest on  mesne  process,  or  suit  in 
eipiity  be  commenced  by  any  aa^ 
signee  or  assignees  of  any  such 
prisoner's  estate  and  effects,  with- 
out the  consent  of  the  major  port 
in-  value  of  the  creditors  of  such- 
prisoner,  who  shall  meet  together 
pursuant  to  a  notice  to  be  given, 
at  least  fourteen  days  before  such 
meeting,  in  the  London  Gazette, 
or  other  newspaper  which  shall 
be  published  in  the  neighbour- 
hood of  the  last  residence  of  sueh 
prisoner,  for  that  purpose,  and 
without  the  approbation  of  one  of 
the  coramissieiMrS'  of  the  said 
Court." 

By  Stat  3  Geo.  4,  c.  123,  §  2,  it 
is  enacted  "  that  it  shall  be  lawful 
for  the  provisional  assignee  to  sue 
in  his  own  name,  if  the  said  Court 
shall  so  order,  for  the  recovery,  ob- 
taining and  enforcing  of  any  estate, 
debts,  effects  or  rights  of  any  such 
prisoner ;  and  in  case  of  the  dismis- 
uon  of  the  petition  of  any  sn^ 
prisoner  praying  for  his  discharge, 
which  the  said  Court  is  hereby 
empowered  to  dismiss,  whenever 
it  shall  seem  fit,  all  the  acts  done 
before  such  dismission  by  the  said 
provisional  assignee,  or  other  per- 
sons acting  under  Ms  authority, 
according  to  the  order  of  th<;  said 
Couit,  shall  be  good  and  vaKd." 
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Adjourned  Sittings Jn  London,  after  TrimUy 

Term,  1825. 


^"^y  *'*•  Darnell  v.  Tratt. 

A  mother  took  ASSUMPSIT  by  the  plaintiff,  a  schoolmaster,  for  the  edu- 

and^w  ^e     '  cation  of  the  defendant's  nephew.   The  plaintiff  was  themas- 

^d^nie  wL*""  ^^  ^^  *  boarding  school ;  the  defendant,  the  unde  of  a  lad, 

given  of  what  who  had  been  at  the  plaintiff's  school.  It  appeared  that  the 

passed  at  that       »       t  i 

time.    After-  boy  s  mother  took  him  to  school,  and  had  an  interview 

ddiwreVto  tiJe  ^^*^  *^®  master  at  the  time ;  but  no  evidence  was  given 

boy's  uncle,  who  of  any  thing  that  passed  between  them.    It  also  appeared 

right  to  deUver  that  the  boy's  father  was  living  at  that  time,  but  had  died 

for  he  was  an-  ^'^^  ^^^S  ^^^'    When  the  boy  had  been  some  time  at 

thatTh**  ta?*te'  ^^^^^^*  ^  ^^  ^^  delivered  by  the  plaintiff's  son  to  the  un- 

of  frauds  did  not  clc,  who  Said  **  that  it  was  quite  right  to  send  him  the  bill, 

propn  to  leave  for  he  was  answerable  for  young  Jeremy ; "  that  he  could 

llaj^  ^dir^ose  ^'^^  Conveniently  pay  it  at  that  time,  but  would,  when  the 

drcumsunces,  next  became  due,  settle  both  together. 

whether  the 
original  credit 

Ote'imcir^^  /Fi/cfe,  Seijt.  argued,  that  the  plaintiff  should  be  non- 

suited, on  the  ground  that  this  was  a  mere  collateral  pro- 
mise by  the  uncle,  within  the  statute  of  frauds,  and  there- 
fore ought  to  be  in  writing:  and  he  argued,  that  parol  evi- 
dence ought  not  to  be  received,  as  it  did  not  go  to  prove 
any  undertaking  by  the  defendant,  antecedent  to  the  time 
when  the  debt  was  contracted. 


Best,  C.  J. — If  you,  who  set  up  the  statute,  can  shew 
that  the  original  credit  was  given  to  somebody  else,  and 
not  to  the  defendant,  then  the  statute  will  apply,  and  the 
objection  will  be  unanswerable.  But,  consistently  with 
the  decbions,  I  must  receive  the  evidence.  I  think  the 
statute  of  frauds  has  been  put  aside  too  much ;  and  West- 
minster Hall  now  thinks  so  too.  As  at  present  advised,  I 
am  of  opinion,  that  there  b  evidence  to  go  to  the  jury  of 
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an  original  undertaking  on  the  part  of  the  defendant.     But  l^f^ 

I  have  no  objection  to  the  point  being  reconsidered.     His  Dabnbll 

Lordship  then  left  the  question  to  the  jury^  As  to  whom  Tratt. 
the  credit  was  given. 

Verdict  for  the  plaintiff,  with  leave  to  Wilde^  Serjt.  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  there 
was  no  evidence  to  go  to  the  jury  of  the  original  credit 
being  given  to  the  uncle. 

Bosanquei,  Serjt.  and  Comyn^  for  the  plaintiff. 
WiUe^  Serjt.  for  the  defendant. 

[Attomies — Baddeley,  and  PritchardJ] 


Im  the  ensuing  Michaelmas  Term,  fFUde,  Serjt.  moved,  j^m.  sm. 
pursuant  to  the  leave  given.  He  contended,  that  it  ought 
not  to  have  gone  to  the  jury  as  a  question  of  credit.  The 
mother  took  the  boy,  and  she  might  have  been  called  as  a 
witness.  The  presumption  was,  that  the  credit  was  given 
to  the  mother.  The  defendant  did  not  appear  to  have 
been  any  party  to  the  original  contract,  and  could  only  be 
charged  under  the  statute  of  frauds;  because,  jmmd/actV, 
the  debt  appeared  to  be  the  debt  of  another.  There  was 
no  proof  of  the  defendant  interfering  at  any  time  before 
the  debt  was  contracted ;  therefore  the  admission  he  made 
was  not  evidence  for  the  jury.  If  the  object  of  the  statute 
is  to  prevent  perjury,  then  it  applied  to  this  case,  where  the 
admission,  if  varied  only  by  the  tense,  would  be  materiaDy 
altered. 

Park,  J. — The  verdict  below  was  correct;  and  there 
is  no  objection  to  any  thing  done  at  the  trial.  The  ques- 
tion is,  whether  the  original  undertaking  was  by  the  de- 
fendant or  not.  In  every  case  of  evidence,  all  depends 
upon  a  tense.  It  is  said,  that  the  acknowledgment  was  made 
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after  part  of  the  debt  was  contracted.  What  ifi  more  na- 
tural than  that  this  woman  should  have  a  kind  brother-in- 
lawy  and  that  she  should  have  told  the  plaintiff  so?  If  she 
had  been  called  as  a  witness,  observations  would  have  been 
made  upon  her  coming  to  destroy  her  own  liability. 


BuRRouoH,  J.  —  The  verdict  was  quite  right.  The  evi- 
dence was  proper  for  the  jury ;  and  it  was  properly  left  to 
them.  Why  might  not  the  jury  infer  that  the  mother  was 
the  agent  of  the  uncle?    This  is  made  out  by  the  admis- 


sion. 


Gazelee,  J. — I  am  of  the  same  opinion. 

Best,  C.  J.  — ^The  evidence  was  proper  for  the  jury,  un- 
less you  can  get  rid  of  the  cases  which  decide,  that,  where 
the  man  is  sued  who  made  the  original  promise,  though  it 
was  no  benefit  to  him^  yet  the  statute  does  not  apply. 

Rule  refused. 


To  constitute  a  promise  to  an- 
swer for  the  debt  of  another  withp 
in  the  statute  of  frauds,  it  is  ne- 
cessary that  the  party  whose  debt 
it  is,  should  be  liable,  as  well  as  the 
person  making  the  collateral  pro- 
mise, and  such  promise  must  be  in 
writing.  But  if  the  party  for  whose 
benefit  the  promise  b  made  is  not 
also  liable  to  pay,  but  only  the 
maker  of  the  promise,  then  such 
promise  is  not  within  the  statute 
of  frauds,  and  need  not  be  in  writ- 
ing. The  cases  of  Jones  y.  Cooper, 
Cowp.  227;  MmUob  V.  Wkaratu^ 
2T.  E.  80,  and  several  other  au- 


thorities go  to  shew  the  fonner  pro- 
positions. The  cases  of  Remd  t. 
Noih,  lWils.d05;  Harney, Hunt, 
hack,  1  Burr.  373;  and  Ooodmt» 
▼.  Chaee,  IB.  &A.  297,  establish 
the  latter.  But  if  a  guarantie  is 
made  in  writing,  that  satisfies  the 
statute  of  frauds;  and  a  promise, 
to  take  it  out  of  the  statute  of  fi- 
nutations,  need  not  be  in  writing. 
Gibbofu  j.M'Coilamd,  1B.&A. 
690.  A  written  guarantie,  to  be 
binding,  must  state  the  consid- 
eration  for  the  promise  as  well  as 
the  promise  itself,  finoulirt  t. 
fFdU^H  4  B.  &  A.  695. 
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Anderson  v.  Shaw.  July  Bth, 

Assumpsit.      Pleas — Non-assumpsit  and  a  tender,  a  plaintiff  may 
The  plaintiff  did  not  appear,  and  was  about  to  bfc  nonsuited,  J^°^"^^f 


when 


tender. 


Basanquet,  Seijt.  and  CampMt,  trho  were  for  the  de- 
fendant, argued,  that,  after  a  tender,  a  nonsuit  could 
not  take  place.  They  cited  Outteridge  v.  Smith,  2  H.  B. 
877,  and  Harding  v.  Spker,  1  Camp.  N.  P.  C.  827. 

Best,  C.  J. — Oil  the  authority  of  these  cases,  I  shall 
let  the  defendant  have  a  verdict ;  but  I  feel  strongly  that 
it  is  incorrect. 

JBosanquet,  Serjt. — In  this  case  a  rulenm  was  obtained 
for  judgment  as  in  case  of  a  nonsuit;  and  the  plaintiff  op- 
posed it  on  the  authority  of  Harding  v.  Spicer, 

Verdict  for  the  defendant. 
[Attomiei — MtudougaU,  and  Gregsan  jr  JF.] 


In  the  ensuing  Michaelmas  Term,  Onslow,  Serjt.  ob- 
tained a  rule  nisi  for  setting  aside  the  verdict  entered  for 
the  defendant;  which,  after  argument,  the  Court  made  ab- 
solute. 


Is  tbe  cfltie  of  Chungridge  ?. 
SmUk,  1  H.  B.  374,  the  principal 
point  in  dispute  was,  whether,  if 
money  were  pud  into  court  gene- 
nOyoifthe  whole  declaitttion,  tmd 
one  of  the  countB  were  on  abill,  it 
WW  necessary  to  prove  the  defend- 
ant'shandwriting  to  the  biU,and  the 
Cooitheld  that  it  was.  (But  on  that 
point  see  ante.  Vol.  1,  p.  20,  n.  ib).) 
And  Mr.  Justice  If  iath  said,  in 


the  coune  of  his  judgment,  2  H. 
B.  377,  "  It  is  clear,  tliat  after  a 
"  tender,  the  plaintiff*  cannot  be 
"  nonsuited."  The  case  of  Hard- 
ing V.  Spicer,  I  Camp.  327,  was 
tried  at  Kingston  before  the  same 
learned  judge,  and  at  that  time  that 
point  was  then  so  ruled.  Mr* 
Campbell  has,  however,  in  a  very 
able  note  to  that  case,  collected  aa- 
thorities,  which  tend  to  shew  that 
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1825.  a  plaintifr  might  be  nonsuited  on     merely  the  plaintiff's  dficlining  to 

AndeVson  ^  ^***  ^^  tender  as  well  as  any     appear  to  hear  the  verfict 

9.  other  plea»  because  a  nonsuit  is 
Shaw. 


Juiff  itth.      TucKBR  and  Others,  Assignees  of  Gilbert,  a  Bankrupt, 

V.  RusTON  and  Anothjer. 

ISfeSSto  Trover  for  carraway  seeds.  It  appeared  from  the 
witha  wh«rf.     evidence  for  the  plaintiff,  that,  on  the  I2th  of  February, 

higer,  li  luffl-  MT  '  ' 

dent  to  tranifor  1824,  six  casks  of  carraway  seeds  were  housed  in  the 
goo^'^r^at'a  bankrupt's  name,  at  a  wharf  called  Gralley^  Quay ;  and 
i!L^wd^  that  on  the  15th  of  March,  1824,  the  following  order  was 
orrehouiing;      lodged  wlth  the  wharfinger: 

and  if  the  party         ®  ® 

SZSi  Xt  "  6th  March,  1824. 

eome  bankrupt,      u  Deliver  to  Messrs.  T.  and  T.  Ruston,  or  order,  the  sa 

his  aangneet  '  ^  ' 

cannot  mafaitain  hogsheads  of  carraway  seeds,  rehoused  to  John  Gilbert,  on 

foch  drcum-       the  1 1  th  of  February,  1 824. 

^to  uf",r-  (SigfedJ  John  Gilbert." 

derand  disp<H 

iltion.  „  Indorsed,  16th  March,  1824.   . 

^*  Deliver  the  annexed  to  our  order. 

T.  &  T.  Ruston." 

They  remained  at  the  wharf  till  the  ISth  April,  18S4, 
at  which  time  they  were  delivered  to  a  Mr.  Raymond,  in 
consequence  of  an  order  given  by  the  defendants.  There 
was  no  order  to  rehouse  or  transfer.  Up  to  the  time  of  the 
delivery  to  Raymond,  the  goods  remained  in  the  wharfing- 
er's books  in  the  name  of  Gilbert;  and  the  rent  was  charged 
to  him.  But  the  wharfinger,  who  proved  these  fiu^ts,  stat- 
ed, in  answer  to  a  question  from  the  Courts  that  if  any  one 
had  come  to  inquire,  he  would  have  been  told  that  the 
goods  were  the  property  of  the  defendants.  The  act  of 
bankruptcy  was  committed  by  GQbert,  on  the  11th  of 
April,  1824.  For  the  defendants,  it  was  proved,  that  they 
had  accepted  a  bill  for  the  bankrupt  for  300/.  on  tiiese  car« 
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raway  seedsi  which  were  worth  310/.,  and  in  consequence 

reoeiyed  the  order  in  question,  and  were  to  have  a  power       Tucker 

of  sale.  „  ^• 

RUSTON. 
i 

Toddy y  Serjt.  for  the  plaintiff,  contended,  that,  upon  this 
eTidoice,  the  goods  belonged  to  the  bankrupt  at  the  time 
of  the  act  of  bankruptcy,  and  as  such  passed  to  his  assig- 
nees— they  had  never  been  taken  out  of  his  name — there 
was  no  reweighing  or  rehousing,  as  in  such  cases  there 
should  be.  The  defendants  were  not  vendees.  They  had 
advanced  300/.  on  an  article  worth  310/. :  they  had  sold 
the  article ;  and  the  question  would  be,  how  much  they 
had  a  right  to  detain  from  the  plaintiffs.  There  was  no 
notorious  act  by  which  any  one  but  themselves  could  know 
that  there  was  any  transfer  of  possession;  and  he  cited 
Knwfles  v.  HorsefaU,  5  Bam.  &  Aid.  134. 

Vaughan,  Serjt.,  for  the  defendant,  relied  on  the  cir- 
cumstance of  their  having  a  power  to  sell;  and  cited 
Harmer  r.' Anderson,  2  Camp.  N.  P.  C.  S43. 

Best,  C.  J. — The  defendants  in  this  case  had  an  au- 
thority to  sell.  There  is  therefore  no  conversion.  The 
10/.  cannot  be  recovered  in  this  action,  but  must  be  sought 
in  an  action  for  money  had  and  received.  I  am  of  opin- 
ion that  the  goods  were  not  in  the  order  and  disposition  of 
Gilbert,  after  the  delivery  order  of  the  6th  March.  I  think 
the  plauitiff  should  be  called ;  but  I  am  willing,  if  it  is  re- 
quired, to  leave  the  question  to  the  jury. 

Taddbfj  Serjt.  thought  that  unnecessary;  and  the  plain- 
tiff was 

Nonsuited. 

Toddy,  Serjt.  and  F.  Pollock,  for  the  plaintiffs. 
Faughan,  Serjt.  and  Campbell,  for  the  defendants. 
[AtXoniti-^teveitt  Jr  Wood,  and  Pamther  jr  Turner,^ 
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AMumpsit  on  a 
judgment  of  the 
Admiralty  Court 
of  Scotland, 
which  gave  in- 
terest on  aba' 
lance  of  accounte 
fromlSll  to  the 
time  of  payment. 
The  coptract 
waa  by  letter, 
written  in  Lon- 
don.   The  ler- 
vioet  were  per- 
formed in  Scot- 
land, that  being 
the  pkuntiff*s 
place  of  resi- 
dence.   Held  at 
Ni.  Pri,  that  a 
contract  made  in 
England,  to  be 
executed  in 
Scotland,  ought 
to  be  regulated 
by  the  rules  of 
the  English  law; 
and  that  this 
contract  haying 
been  made  in 
England,  inters 
est  could  not  be 
recovered, 
merely  because 
!C  was  given  by 
ihe  decree  in 
.Scotland. 


Arnott  v.  Rbdfxbh  and  Another. 

JL  HE  declaration  stated,  that  in  the  year  1818,  a 
was  pronounced  in  the  Admiralty  Court  of  Scotland,  which 
directed  that  the  defendants  should  pay  to  the  phuntMFa 
bahmce  of  28&.  *'  with  interest  tkerem,Jram  the  numih  of 
March,  1811,  till  the  time  qf  payment^'  together  with 
other  sums  &r  expenses,  &c. ;  and  that  in  oonsequeaoe  of 
such  decree,  the  defendants  became  liable  to  the  plaintiff 
to  the  amount  of  the  said  several  sums.  The  plea  was — 
the  general  issue. 

A  certified  copy  of  the  proceedings  in  Scotland,  under 
the  seal  of  the  Admiralty  Ckmrt  there,  was  put  in  and 
read.  ^ 

'  It  appeared,  among  other  things,  that  the  original  claim 
was  for  services  performed  by  the  plaintiff,  who  resided 
in  Scotland,  in  the  sale  of  goods  for  the  defendants,  who 
lived  in  London.  The  contract  was  made  by  letters  be- 
tween the  parties,  both  h&ng  at  that  time  in  London. 

The  plaintiff  undertook  to  go  four  joomies  amiually 
through  Scotland,  to  sell  and  collect  for  the  defendants, 
and  to  remit  regularly  aO  monies  recdved;  to  guarantie 
one-fourth  part  of  the  sales,  allowing  his  whole  commission 
to  stand  over,  for  the  purpose  of  making  up  any  deficiency 
that  might  arise  by  bad  debts,  so  far  as  the  fourdi  part  of 
the  real  losses.  The  defendants,  in  consequence  of  thfa 
undertaking,  agreed  to  employ  the  plaintiff  as  their  agent, 
and  to  pay  him  one  per  cent  upon  the  amount  of  the  sales, 
and  i  per  cent  more  upon  the  gross  amount  for  the  guar* 
antie  of  the  fourth  part. 


Fotf^Aan,  Serjt.  objected  to  the  claim  for  interest.  This 
is  only  an  action  of  assumpsit;  and  the  judgment  is  mere- 
ly primd  facie  evidence,  and  not  conclusive  as  to  the  right 
of  demand.  We  may  impeach  the  claim  now,  as  we  might 
have  done  at  the  time  when  the  matter  was  before  the 
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Court  in  Sootland.  The  ddbi  is  not  «iich  «  dtlit  as  would  J^ 
cuTj  inteMsi  in  England;  and  if  eitor  hid  lieeii  bioaght  Aknott 
here,  intesrett  would  not  have  been  allowed.  Radvbbn. 

BisTj  C.  J. — Is  there  no  doubt  that  inteest  would 
not  have  been  allowed  here? 

FanghoM,  Seqt* — ^I  wifl  admit  that  the  balance  of  the 
accounts  was  properly  recovered. 

Best,  C.  J. — Is  it  an  English  transaction?  For,  if  it  is, 
it  win  be  regulated  by  the  rules  of  English  law ;  but  if  it 
is  a  Scotch  transaction,  then  the  case  will  be  diSbrent 

Vaughan,  Serjt. — It  is  a  debt  arising  upon  contract ;  and 
the  contract  was  made  in  England;  therefore,  it  must  be 
considered  as  an  English  contract,  though  the  services 
may  be  tobe  performed  in  Scotland.  The  plaintiffbrought 
his  action  on  this  judgment  in  1819;  but,  as  a  foreignefi 
being  required  to  give  seciurity  for  costs,  he  lay  by  for  six 
years,  and  now  he  claims  interest  for  the  whole  of  that  time. 
The  case  of  Walker  Sf  Others  v.  Witter,  Doug.  Rep.  1,  is 
a  very  strong  authority  in  favour  of  the  defendants,  for  there 
Lord  Mansfibld  says,  that  assumpsit  will  lie  on  foreign 
judgments ;  but  they  are  only  primd  facie  evidence  of  the 
debt,and  are  examinable :  and  his  Lordship  lays  down,  that 
in  actions  on  judgments  of  foreign  courts,  and  of  courts 
in  diis  country  not  of  record,  the  Court  in  which  such  ac- 
tion is  brought  may  examine  mto  the  justice  of  the  decision 
of  those  courts,  and  cites  an  instance  of  Lord  Chancellor 
Hardwicke  examining  the  justice  of  a  decision  of  the 
House  of  Lords,  because  the  original  decree  was  in  a  court 
in  Wales,  which  was  not  a  court  of  record. 

Best,  C.  J. — This  is  the  case  of  a  Scotchman,  who  comes 
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into  England  and  makes  a  contract.     As  the  contract  was 

/ijiioTt      made  in  Elngland,  although  it  was  to  he  executed  in  'Scot- 

^-  land,  I  think  that  it  ought  to  be  regulated  according  to  the 

''"*''•     rules  of  the  English  law.    This  is  my  present  opinion. 

These  questions  of  international  law  do  not  often  occur. 

I  shall  therefore  direct  the  jury  to  find  their  verdict  for 

the  principal  sum,  and  I  will  give  the  plaintiff  leave  to 

move  to  increase  the  amount  by  the  addition  of  interest. 

Verdict  for  the  pLiintiff. 
Taddjfi  Serjt.  and  Patteson,  for  the  plaintiff. 
Fittighan^  Serjt.  and  Canq^n,  for  the  defendants. 

[Attomies— iiitttn^Con  ^G.,  and  WrufhQ 


On  the  first  day  of  the  foUowing  Michaelmas  Term,  Tad- 
tfy,  Serjt.  obtained  a  rule  nisif  pursuant  to  the  leave  given, 
which  came  on  to  be  argued  in  the  course  of  the  same 
Term. 

Faughan,  Serjt.  shewed  cause. 

Taddjfi  Serjt.  was  heard  in  support  of  the  rule,  and  the 
Court  took  time  to  consider  of  their  judgment. 

/M.  251*.  Their  Lordships  now  gave  judgment :  but  being  of  opin- 

ion, that  by  the  law  of  England  the  plaintiff's  balance 
would  have  carried  interest,  the  point  ruled  at  Nisi  Prius 
was  not  determined  by  the  Ck>urt. 

*  Rule  absolute  for  adding  the  interest. 
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Further  Atfjaumed  Sittings  in  London,  qfier 

Trinity  Term,  1825. 


Mayor,  Assignee  of  Henry  Pyne,  a  Bankrupti  v.  John       ^<w*  ^d. 

Pyne. 

Assumpsit  for  goods  sold  by  the  bankrupt  to  the  de-  if  a  pwty  agree 
fendant.     Pleas — the  general  issue,  and  a  release  by  Hen-  J^jJ^^J^jf  ^^ 
ryPyne.    Replication,  that  before  the  release  was  ex^  pabUthed  in  is 
cuted,  the  said  Henry  Pyne  **  became  and  was  a  bank-  terTaiioftwo^ 
rapt-    iHue  thereon.  T!^t 

The  action  was  brought  to  recover  the  price  of  certain  ▼q^inmnbeBi 

refiues  to  take 

numbers  of  a  work,  called  **  Pyne's  History  of  the  Royal  any  moie,  ana 
Residences."  From  the  evidence  offered  to  support  the  tfaotewidch he 
petitioning  creditor's  debt,  it  appeared  that  a  sum  of  115/.  5^***^  !f  ^ 
was  due  by  the  bankrupt  for  goods  fiimished  to  him  by  the  the  price  of  the 
petitioning  creditor,  the  delivery  of  which  commenced  in  itatnte  of  ihwds 
1812,  and  was  completed  in  1818.  ISS^^''' 

original  contract 
,     ,         ,       wasnottobeex- 

Vaughan,  Seijt  for  the  defendant,,  contended,  that  the  ecuted  within  a 
statute  of  limitations  appUed  to  the  debt,  as  it  did  not  ap-  i^et^cJty^ 
pear  how  much  of  the  1 15/.  was  due  within  six  years.  ^^^  ^'^^ 

for  each  num- 

SjKmkie,  Seijt  for  the  plaintiff.-It  must  be  pleaded.     ^^""^ 

A  debtor  to  a 

Faughan,  Seijt. — The  debt  is  not  a  legal  debt.    We  med  by  his  as- 

could  not  plead  the  statute.    We  knew  not  what  debt  they  if'i^'th^J. 

would  rely  on.    It  must  appear  that  the  debt  is  a  good.pe-  ^J|^^^]^°~ 

titioning  creditor's  debt.  to  the  pedtion 

ing  creditor's 
debt. 

Comyn,  on  the  same  side.     It  must  be  such  a  debt  as     An  allegation, 

stating  that  be- 
fore the  ezecu- 
tioQ  ofa  certain  release,  the  party  who  executed  it  "  became  and  wa*  a  btuJcruptf**  is  supported  by 
proof  of  his  haying  executed  it  after  an  act  of  bankruptcy,  which  was  not  followed  by  a  oommission 
fcf  nearly  two  years,  it  appearing  that  the  execution  took  place  while  the  party  waa  in  prison. 
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case  of  Baydell  v.  Drummond  to, this.  In  that  case,  the 
numbers  were  some  of  them  delivered  and  payed  for;  and 
the  action  was  brought  for  the  price  of  those  numbers 
which  the  party  would  not  take ;  and  it  was  held  that  the 
publisher  could  not  recover  for  them;  because  the  con- 
tract was  clearly  within  the  statute,  not  being  to  be  per- 
formed within  a  year.  But  the  plaintiff  in  this  case  does 
not  go  for  more  than  the  price  of  the  numbers  delivered; 
and  for  them  he  may  recover. 

Fatighan,  Serjt.  — ^The  question  remains :  Is  this  one 
entire  contract  ? 

Best,  C.  J. — Le  BlanCy  J.  in  that  case  says;  that  you 
have  a  right  to  drop  it  whenever  you  please ;  and  I  am  of 
his  opinion. 

Spanldej  Serjt.  — The  difference  is,  that  in  Bqydell  v. 
Drummond  the  contract  was  executory ;  and  in  this  it  is 
esecuied. 

Pbughan,  Serjt. — In  the  case  otBoydell  y.Drummondy 
the  defendant  had  actually  signed  his  name  to  a  list  of  sub- 
scribers, which  made  it  still  stronger;  and  in  this  case, 
where  is  there  any  obligation  to  pay  for  one  number  though 
it  is  accepted?  Can  it  be  said  that  the  plaintiff  may  bring 
an  action  toties  quoties  for  every  niunber? 

Best,  C.  J.  —  If  this  case  touched  upon  the  principles 
laid  down  in  BoydeU  v.  Drummond,  I  should  feel  myself 
bound  by  the  authority  of  that  case.  And  even  if  I  differ- 
ed in  opinion,  it  would  govern  me,  sitting  at  Nisi  Prius. 
But  I  subscribe  to  every  word  of  it.  If  any  inference  at 
all  can  be  deduced  firom  that  judgment  bearing  upon  tliis 
case,  it  is  an  inference  un&vourable  to  the  objection  which 
has  been  made  to-day.     I  will  state  my  brother  Faughatis 
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proposition,  and  then  h^  will  see  how  monstrous  a  pxopo- 
sition  it  is,  and  how  inconsistent  with  conunon  sense  and 
common  justice,  and  how  unlikely  it  is,  that  a  court  of  jus- 
tice should  ever  have  entertained  it. — ^He  says^  that  it  b  an 
entire  contract.  I  agree  with  him  that  it  is  so.  But  he  says, 
that  if  there  were  twenty-four  numbers,  and  twenty«4hree 
of  them  were  delivered,  and  the  twenty-fourth  was  not,  the 
publisher  could  not  recover  for  the  twenty-three.     1  am 
of  opinion,  that  there  is  a  subordinate  contract;  an  under- 
standing that  each  number  is  to  be  paid  for  on  delivery. 
It  must  be  well  known  to  the  gentlemen  of  the  jury,  that 
in  this  city  a  similar  course  is  constantly  adopted  in  the 
cases  of  contracts  for  the  sale  of  com.    It  is  necessary 
that  publishers  shoidd  have  the  money  for  each  number 
as  it  comes  out,  in  order  that  they  may  be  able  to  go  on 
with  the  work.    This  is  always  their  object,  and  my  bro- 
ther Vangian's  argument  goes  to  overthrow  this.    The 
object  of  purchasers  is  the  same,  because  it  is  not  conve- 
nient for  thenr  to  pay  for  the  whole  work  at  once.    Tak- 
ing it  to  be  a  contract  for  the  whole,  yet  it  is  in  part  exe- 
cuted.   But  I  will  put  this  case  on  another  ground.    The 
evidence  is,  that  the  defendant  agreed  to  take  the  num- 
bers, and  actually  took  and  kept  six,  seven,  or  eight.    He 
said,  I  shall  not  pay,  because  you  have  not  given  me  the 
whole.    To  this  it  was  answered — **  You  may  have  the  re- 
mainder; but  we  did  not  agree  to  deliver."    In  common 
sense,  can  a  man  say — **  I  will  not  pay  for  the  eight  which 
I  have  had;  and  I  will  not  take  any  more?"    When  the 
first  contract  was  broken  oflT,  when  the  defendant  said,  **  I 
wiD  not  take  the  whole,"  I  think  an  implied  contract  was 
raised,  which  may  be  enforced  in  thb  form  of  action. 

With  respect  to  the  release  pleaded,  it  appeared  that  it 
was  executed  in  April,  18S0,  by  the  bankrupt,  while  he 
was  in  prison,  and  after  he  had  committed  an  act  of  bank- 
ruptcy. But  it  appeared  that  no  commission  issued  against 
him  tin  the  year  18^. 
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IMd.  Upon  tkk  slate  of  &ct8,  it  was  submittedon  the  pavt  of 

Mavoa       the  defendan*,  ibat,  undev  the  atat.  4&  Geo*  3,  c.  135,.  the 
iasue  aa  ta  the  release  must  be  found  fochim. 

BesTj  C.  J.^^laflftofopsnbnatpKeaentythBtifeispixyved, 
that  the  velease  was  execnted  aheis  an  act  of  bankmptGyf 
and,  thereJbvet  tfiat  iBsue  must  be  fbundfiiv  the  plaintiff. 

Verdict  for  the  plaintiff— 8/*  8s. 
Spankie,  Serjjt.  and  Moody ^  for  the  phintiff. 
Fmghmit  Sei}t  and  Con^fu,  for  the  defendant* 

[Attoniies— Fan  SandtM  f  T.,  and  Walker,  R,  i-  K.] 


In  the  ensuing  Michaelmas  Term,  Fintghan,  Seijt 
moved  fbr  a  rule  mri  for  a  new  trial,  on  the  gramd  that 
the  agreement  was  widiin  the  statute  of  frauds;  but  the 
Court  were  of  opinion,  that  the  case  was  distinguishable 
fW>m  that  of  Boydetty*  Dmmmondy  on  which  he  had  found- 
ed his  argument,  and  that  the  statute  did  not  apply.  He 
then  went  on  the  point  reserved  as  to  the  sufficieneyof 
the  petitioning  creditor's  debt. 

BBST9.G.  J.  obaerved,  that  QiiotUoeA  v.  Emgkmd  waa  in 
point,  in  its  favour;  and  that  the  case  in  15  Vesey,  oon- 
finned  Qutmtock  v.  Bngiand;  wd  overruled  a  holding  at 
Nisi  Prius,  which  waa  CQHtrary  to  it. 

Fmigkanf  Seijl«'--'We  could  not  plead  the  statute  of  E- 
mitationa,  and  theivcifoie  are  in  the  samesituation  aa  if  it  had 
been  pleaded* 

BasTj  C.  J.-^A  QO-creditor  miiy  say  that  a  man,  whose 
debt  is  barred  by  the  statute  of  limitations,  shall  not  prove 
under  the  camroiasion ;  and  that  objection  must  be  made 
in  Chancery  by  petition.    In  this  case,  the  bankrupt  does 
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not  make  the  objection;  and  why  should  a  party  be  al- 
lowed to  do  it^  standing  in  the  situation  of  this  defendant? 

Gazelee,  J. — ^The  statute  of  limitations  is  for  the  be- 
nefit <^  the  debtor,  that  he  may  not  be  harassed;  but  a 
person  situated  as  this  defendant  is,  has  no  right  to  use  it 
as  an  objection  to  the  debt  of  another  person. 

The  point  as  to  the  release  was  then  mentioned ;  but  the 
Court  were  of  opinion,  that,  on  the  state  of  the  pleadings, 
that  question  had  received  its  proper  determination  at  Nisi 
Prius;  and  therefore,  upon  all  the  points,  the 

Rule  was  refused. 


MuNN  V.  GoDBOLD  and  Another.  Nov.  2d. 

v^OVENANT  on  a  deed,  dated  in  September,  1819.  if  there  are  two 
The  declaration  stated,  that  the  defendants  had  agreed  to  ^^^J^, 
appoint  the  plaintiff  their  agent  for  the  sale  of  their  vege-  ^^  of  them  on 

^  a  stamp  and 

table  balsam,  on  the  continent  of  Europe ;  and  that,  in  con-  executed  by  the 
sideration  of  400/.,  they  were  to  furnish  him  with  such  a  the^^eraMun- 
quantity  as,  if  sold  at  20  francs,  would  realize  a  sum  of  ^^^^  Sndthe 
600/.,  and  give  him  a  profit  of  50/.  per  cent.    It  then  pvty  who  had 
went  on  to  allege,  that  the  defendants  covenanted,  that,  in  the  part  which 
case  tilie  whole  600/.  worth  could  not  be  disposed  of  by  the  "S^^^'  "^ 

plaintiff,  the  defendants  should  take  back  such  part  as  re-  bringing  an  ac- 
tion upon  it  has 

mained;  and  then  averred,  as  a  breach,  that  there  was  a  iottit,anditcan- 
quantity  unsold,  which  the  defendants  refused  to  receive  hTmaypnite 
again.     Pleas — JVoit  e^/ybc/iim,  and  several  special  pleas,  ^*^!^"  . 
not  material  to  the  point  decided.  denoe,  and  is  not 

cwnpellable  to 

It  appeared,  that  there  were  two  parts  of  the  deed  de-  take  the  un- 

dared  on,  one  executed  by  the  plaintiff,  and  the  other  by  ^J^g^^V 

the  defendants.    The  part  executed  by  the  defendants  was  *?  ^  objectiont 

lost  firom  the  plaintiff's  custody,  and  was  not  forthcommg  made  to  it,  al- 
though he  has 
given  notice  to  the  defendant  to  produce  it  at  the  trial. 
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MUNN 

V, 
GOOBOLD. 


at  the  trial.  It  had  been  properly  stamped*  The  counter- 
part in  the  possession  of  the  defendants  was  in  Court,  ready 
to  be  put  in ;  and  notice  had  been  given  to  them  to  produce 
it.    It  was  stated  not  to  have  any  stamp. 

For  the  plauntiflT,  the  attorney,  who  prepared  the  deed, 
was  called  to  give  evidence  of  its  contents  from  the  draft. 
He  proved,  that  it  contained  a  true  copy  of  the  instrument, 
in  the  state  in  which  it  was  signed. 


Taddjfy  Serjt.  objected  to  the  admissibility  of  this  evi- 
dence. They  are  not  at  liberty  to  ^ve  the  draft  in  evi- 
dence, but  must  put  in  the  counterpart.  They  have  givai 
us  notice  to  produce  it;  and  we  are  willing  to  put  it  in. 
The  deed  is  not  perfect  without  the  counterpart;  and  the 
counterpart  is  the  next  best  evidence,  when  one  part  is 
lost.  It  is  so  in  the  case  of  a  lease.  Roe  dem.  Urry  v. 
Harvey,  4  Burr.  2484  (a). 

Best,  C.  J. — How  could  they  get  at  this  counterpart 
for  the  purpose  of  having  it  stamped? 

TadAfy  Seijt.  — They  might  move  in  Court  for  the  other 
party  to  attend  with  it  at  the  Stamp-office. 

B^sT,  C.  J, — The  last  decision  in  the  Common  Pleas  is, 
that  a  party  is  not  compellable  to  produce  a  deed,  unless 
he  holds  it  as  a  trustee. 

Patiisony  on  the  same  side,  cited  the  cases  of  Sex  v. 
CasOetan,  6  T.  R.  236,  and  Rippener  v.  Wright,  2  B.  & 
A.  478. 


(a)  In  that  case,  (p.  2489)  Lord 
Mansfikld  observed,  that  "incr- 
vil  cases  the  Court  will  force  {uir- 
ties,  to  produce  evidence  which 
may  prove  agidust  themselves,  or 
"  leave  their  refusal  to  do  it  (after 
"  premier  notice),  as  a  stronsc  pre- 
*' sumption  to  the  jury.  The  Court 
''  will  do  it  in  many  cases,  under 
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particular  circumstances,  by  rule 
before  the  trial,  especially  if  the 
party  from  whom  the  production 
is  wanted  implies  for  a  favor 
"  But  in  a  criminal  or  penal  cause, 
"  the  defendant  is  never  forced  to 
"produce  any  evidence,  though 
"  he  should  hold  it  in  his  hands  in 
"  Court." 
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VoMtghan^  Serjt.  ^-Their  counterpart  gives  us  no  cause 
of  action.  We  declare  on  the  instrument  executed  by 
them;  and  we  are  to  produce  that  or  give  secondary  evi- 
dence of  its  contents.  We  are  not  to  be  driven  to  their 
counterpart.  It  ia  said,  that  the  counterpart  is  better  evi- 
dence than  the  draft ;  but  it  is  not  stamped ;  and  therefore 
it  is  of  no  validity  at  alL  The  cases  go  this  length  only, 
that,  where  there  is  only  one  instrument,  and  that  is  in  the 
hands  of  one  of  the  parties  to  it,  he  shall  be  compellable  to 
produce  it,  because  he  holds  it  as  a  trustee  for  both. 
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Best,  C  J. — I  shall  admit  the  draft  as  secondary  evi- 
"^^"^  Verdict  for  the  plaintiff. 

Fax^han^  Serjt.  C/Utiy,  and  Lee^  for  the  plaintiff. 

Bosanquet  and   Toddy,  Serjts.  and  PcUtison,  for  the 
defendants. 

[Attormes^^Steel  tf  Nicole  and  J,  Sr  H.  Lowe."] 


In  the  ensuing  Michaelmas  Term,  Bosanquet,  Serjt. 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
draft  ought  not  to  have  been  admitted  as  evidence  under 
the  circumstances.  He  cited,  in  addition  to  the  cases 
mentioned  at  NiH  Prius,  Rivers  v.  Rivers,  2  Atk.  21  • 

The  question  came  on  to  be  heard  in  the  course  of  the 
same  Term;  and  the  Court,  after  argument,  decided,  that 
the  draft  was  properly  admitted  in  evidence,  and  therefore 

Discharged  the  rule. 
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COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster,  after  Michaelimu 

Term,  1825. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Die.  5ih.       Stuart  and  Another  r.  Whitaker  and  Another,  Sheriff^ 

of  Middlesex. 

If  the  attorney  f^ASE  against  the  late  sheriff  of  Middlesex  for  a  false 
GKditor,^n  1^  retum  to  a  writ  of  testatum  fieri  facias  ^  sued  out  against 
^?w^ Ae^  James  Phillips,  to  levy  the  sum  of  20/.  10#.  at  the 
landlord  for  rent,  guit  of  the  plaintiffs.     The  declaration  stated,  that  the 

direct  the  sher* 

iTi  officer  to  sheriff*  returned,  that  they  had  caused  to  be  seized  divers 
execution  and  g<>ods  to  the  value  of  40/.  and  no  more ;  and  that,  after  the 
*?  **^  ^'?^^      seiziure,  they  received  notice  from  the  landlord  of  the  pre- 

the  plaintiff  lue  ^         J  -»  r 

out  a  CO.  «a.  for  mises  vhereon  the  goods  were  seized,  that  the  sum  of  S6/. 

ezecttdra'cre-  remained  due  to  him  for  arrears  of  rent,  which  rent  did 

b^*°'  an  action  ^^^  cxceed  one  year's  rent  of  the  premises,  and  notice 

against  the  from  the  Collector  of  taxes,  that  9/.  13«.  6d.  was  due  for 

aheriff  fi>r  ftlaely 

letuming  to  the  king's  taxes ;  and  "  they  further  certified  and  returned,  that 

mttch  rent'wat  ^^  ^^^  ^^^^  ^^^  taxcs,  SO  claimed  as  aforesaid,  were,  at 
due;  andhewiii  ^g  ^^^  ^f  g^jj^  geizurc,  duc  and  in  arrear,  and  that  the 

not  be  entitled  ...  . 

to  recover  said  plaintiffs  had  not  paid  the  rent  and  taxes  due  as  afore- 

that  Oie  luppoZ  said,  pursuant  to  the  statutes,"  &c. ;  whereas,  in  truth  and 

SrtT^tS**  m  fact,  the  defendants  did  not  receive  notice  from  the 

therentdumed;  landlord  of  the  premises,  whereon,  &c.  that  the  sum  of 

and  that  the  at-  . 

toniey,  at  the  36/.  or  any  Other  sum  remained  due  for  the  rent,  &c. ;  and 
^officer  to  whereas,  in  truth  and  in  fact,  the  said  rent  was  not,  nor 
withdraw  the      ^^g  ^jjy   pgj.^  thereof  duc  at  the  time  of  the   seizure, 

execution^  did  '     * 

not  know  what    by  means  whereof  the  plaintiffs  were  greatly  injured,  &c. 

the  landlord's       t^i  rr«i_  t 

title  was.  Plea — ^The  general  issue. 

The  usual  formal  proofs  having  been  adduced  for  the 
plaintifPy  it  was  shewn  by  a  lease,  dated  April  Slst,  1754, 
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and  other  subsequent  conveyances,  that  the  residue  of  a 
term  of  eighty-one  years  from  that  time,  in  the  house  oc- 
cupied by  Philhps,  had  belonged  to  a  Mrs.  Hooper;  and  it 
was  proved  that  Mrs.  Hooper  died  on  the  6th  of  March, 
1824;  and  by  the  probate  of  her  will,  which  was  put  in,  it 
appeared  that  she  left  Phillips  (the  person  against  whom 
the  execution  issued)  and  Miss  Millicent  Rosamond  Stone, 
her  executor  and  executrix;  and  by  her  will  Mrs.  Hooper 
devised  this  house  to  Miss  Stone.  The  execution  was  sent 
unto  Phillips's  house,  on  the  S9th  of  May,  1824.  Philhps, 
on  being  called  as  a  witness  for  the  plaintiff,  proved,  that 
he  had  rented  the  house  of  Mrs.  Hooper  at  36/.  a-year^ 
and  that  after  the  execution  came  in,  Miss  Stone  put  in  a  dis- 
tress for  the  year  s  rent;  and  the  plaintiff's  attorney,  on 
being  apprised  of  this,  directed  the  sheriff's  officer  to 
withdraw  the  execution ;  and  the  officer  accordingly  sent 
away  his  man,  who  had  previously  kept  possession :  and 
it  was  further  proved,  that  the  plaintiffs  caused  him  (Phil- 
lips) to  be  taken  on  a  capias  ad  satisfaciendum,  on  the  1 8th 
or  19th  of  June,  1824,  for  this  same  debt. 


1825. 
Stuart 

V. 

Whitakir. 


Gumey  and  Holtj  for  the  defendants.  —  In  this  case  the 
plaintiff  must  be  called ;  because,  when  a  sheriff  receives 
notice  that  rent  is  due,  the  plaintiff  cannot  call  on  him  to 
sell,  till  he  (the  plaintiff)  has  satisfied  the  rent,  which,  in 
this  case,  was  clearly  due  to  somebody ;  and,  by  the  terms 
of  the  statute  of  8  Ann.  c.  14,  §  1,  the  sheriff  is  not  to  pay 
the  rent  claimed,  but  the  plaintiff  is  to  cause  it  to  be  paid. 
However,  that  question  can  hardly  be  raised  here,  as  the 
plaintiff's  attorney,  on  being  apprised  of  the  claim  of  rent, 
himself  directs  the  execution  to  be  withdrawn  on  that 
ground;  and  after  that  he  cannot  turn  roimd  and  dispute 
the  claim  to  rent. 


Scarlett f  contra. — Phillips  was  never  a  tenant  to  Miss 
Stone;  and,  this  property  being  leasehold,  it  vested  in  the 
executors ;  and  even  if  this  house  was  given  by  Mrs.  Hoop- 
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er  s  will  to  Miss  Stone,  the  rent  due  before  Mrs.  Hooper  s 
death  would  bdong  to  the  executor  and  to  Miss  Stone. 

Abbott,  C.  J. — You  withdraw  the  execution^  and  sue 
out  a  capias;  andlthink  that  the  act  of  the  plaintiffs  in  so 
doing  is  an  assent  to  the  claim  of  the  supposed  landlord. 

ScatktL — I  am  in  a  condition  to  prove,  that,  when 
the  execution  w^^  withdrawn,  it  was  done  in  ignorance  of 
the  real  circumstances. 


Abbott, C.  J. — rithink  that  makes nodiflferenoe* 
that  the  fact  of  the  plaintiffs'  having  withdrawn  the  execu- 
tion, precludes  themfirom  saying  diat  this  is  a  fidse  return. 


Scarlett. — If  the  sheriff  had  returned,  that  the 
directed  him  to  withdraw,  that  might  make  a  difference; 
but  here  the  sheriff  returns  certain  things  as  specific  &cts, 
which  we  deny,  and  come  here  to  try:  we  can  prove,  that 
the  plaintiffs  were  ignorant  of  the  real  state  of  fibcta  till  af- 
ter the  execution  was  withdrawn. 

Evidence  was  given,  that  the  plaintiffs*  attorney  did 
not  know  the  nature  of  Miss  Stone's  title  to  the  house,  tiD 
after  they  had  withdrawn  the  execution. 

Abbott,  C.  J. — The  plaintiffs'  attorney  did  not  direct 

the  officer  to  go  back  again,  but  sued  out  a  capias.     I  am 

of  opinion,  that  the  conduct  of  the  phuntifis  is  such  as  to 

warrant  the  sheriff  in  making  this  return,  and  that  the 

pluntiffs  cannot  now  maintun  this  action. 

Nonsuit. 
Scarlett  and  Cemjfn,  for  the  plaintiffs. 

Gumeyand  Holt,  for  the  defendants. 

[Attomies— JoAn,  and  Smith  j*  B.] 

By  the  stat.  of  8  Ann.  c.  14,  §  I,  **  lands  or  tenements,  which  arc 

it  is  enacted,  that  "  no  ^oods  or  "  or  shall  be  leased  for  life  or  li\  o^. 

*'  chattels  whatsoever,  lying  or  be-  **  term  of  years,  at  will  or  other- 

**  ing  in  or  upon  any  messuage,  **  vnse,  shidl  be  liable  to  be  takcu 
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"  by  viitne  of  any  execution  on  any 
**  pretence  wfaalaoever,  unless  the 
party  at  whose  suit  the  said  eze- 
cutioii  is  sued  out,  shall  before 
ike  reoMval  of  sudi  goods  from 
off  lihe  said  premiseB,  by  virtue  of 
sodi  execution  or  extent,  pay  to 
the  landlord  of  the  sud  premises, 
or  Ms  bailiff^  all  such  sum  or  sums 
of  money  as  are  or  shall  be  doe 
for  rent  for  the  said  premiaes^  at 
the  time  of  the  taking  such  goods 
or  chattels  by  virtue  of  such  ex- 
ecution; provided  the  said  ar- 
raan  of  rent  do  not  amount  to 
more  than  one  year's  rent;  and 
^  in  case  the  said  arrears  shall  ex- 
**  eeed  one  year's  rent,  then  the  said 
paity,  at  whose  smt  such  execu- 
tion 18  sued  out,  paying  the  said 
landlord  or  his  bailiff  one  year's 
rent,  may  proceed  to  execute  his 
**  judgment,  as  he  might  have  done 
**  before  the  making  of  this  act ; 
**  and  the  sheriff  or  other  officer  is 
"  hereby  impowered  and  required 
"  to  levy  and  pay  to  the  plaintiff, 
**  as  welt  the  money  so  paid  for 
"  rent,  m  tiie  execution  money." 

In  the  case  of  HemUt  v.  Simp- 
son, 2  Wils.  140,  it  was  held,  that 
this  statute  applied  to  executions 
sued  out  on  the  part  of  the  defend- 
ant, aa  well  as  to  those  sued  out 
on  the  part  of  the  plaintiff,  and  the 
executor  or  administrator  of  a 
landlord  is  within  its  provisions  as 
well  as  the  kmdlord  himself.  Pofy' 
jcw-T.irtadyU9%1dtr.212.  But 
a  ground  landlord  is  not  entitled 
to  his  rent  under  this  statute,  wMch 
only  respects  immediate  landlords. 
BcaiwttV  case,  2  Str.  787.  And  if 
thece  be  an  exfecution  sued  out, 


and  the  landlord  paid  a  year's  rent, 
and  soon  after  another  execution 
come  in,  he  is  not  entitied  to  an- 
other year's  rent  out  of  it  though 
it  be  due;  because  it  is  Ins  ovm 
laehes,  if  he  let  more  than  one 
year's  rent  run  in  arrears.  Dodr. 
Saxhy,  2  Str.  1024. 

The  landlord  is  not  entitled  to 
rent  not  due  at  the  time  of  the  tak- 
ing of  the  goods,  nor  to  that  which 
becomes  due  while  the  sheriff  re- 
mtdns  in  possession;  unless  the 
sheriff  remains  in  possession  be- 
yond a  reasonable  time,  so  as  to  in* 
jure  his  rights;  when  he  may  main- 
tain an  action  on  the  case.  Hoskins 
v.iSrnt^Af,  1M.&S.245. 

If  the  rent  is  not  paid  to  the 
landliHrd  by  the  sheriff  he  must  quit, 
and  if  he  does  not,  a  special  action 
on  the  case  lies  against  lum,  after 
notice  of  the  rent  due ;  or  the  land- 
lord may  move  the  Court  that  pro- 
ceeds of  the  goods  may  be  given  up 
to  him.  Henckett  v.  Kimpson,  2 
Wils.  140.  But  he  cannot  maintain 
an  action  for  money  had  and  receiv- 
ed. Ore4nv.Atutin,260.  Andm 
Smith  V.  Russell,  3  Taunt.  398,  it 
was  held  that  the  landlord  was 
bound  to  give  notice  to  the  sheriff 
that  the  rent  was  due.  If  the  land- 
lord accepts  an  undertaking  from 
the  sheriff's  officer  to  pay  the 
rent,  and  suffer  him  to  remove 
the  goods,  the  landlord  cannot 
maintain  an  action  on  the  statute, 
though  the  undertaking  be  not 
valid,  from  not  expressing  the  con- 
sideration. Rothery  v.  Wood  $- 
Another,  3  Camp.  24.  And  such  an 
undertaking  is  not  within  the  stat. 
of  frauds.  3  £6p.  ^, 
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1825. 

^  '  Dolman  r.  Orchard,  Triston,  and  Binms,  Grents. 

Doe.  5th.  ,  « 

three,  &c. 
Anindonec  of  a  ASSUMPSIT  bv  the  plaintiff  as  indoraee  of  a  bill  of 

bill  of  fzchange  

cannot  recover     change,  against  the  defendants^  as  acceptors.    The 
Sft!  wK^  was  dated  Feb,  23rd,  1825,  and  drawn  by  Mr.  Thomas 
ed  by  one  who    Younff,  at  one  month  after  date,  and  addressed  to  Messrs. 

was  formerly  °' 

a  partner,  if  Orchard,  Triston,  &  Co.  It  was  accepted  '^  James 
ceuertote  a  Orchard."  The  defendant  Orchard  had  let  judgment  go 
Sme'^Ae^ac-    ^y  dcfi^^^-    The  real  question  was,  whether  the  defend- 

cepdng  of  the  ant  Binns  was  liable,  on  this  acceptance.  For  the  plain- 
bill,  even  thoogh  ^  *^ 

the  bill  was  tiff,  it  appeared,  that  all  the  three  defendants  had  been 
paitnenhip  *  partners,  carrying  on  the  business  of  attomies,  and  that 
dtbt,  «ni«M        ^jjg  names  of  all  three  were  upon  the  ofBce-door,  so  late 

the  person  stiU  *^  ' 

held  himself  ont  as  January,  1825;  and  the  person  who  presented  the  bill 
a  partner,  as  if    for  acceptance  believed  the  names  remained  at  that  time. 

he  allowed  his 
name  to  remain 

?he  h^Jf  bu-  ^^^  plaintiff's  counsel  offered  evidence  of  the  bill  being 
siness,  or  the      accepted  for  goods  sold  to  all  the  three  jointly. 

like. 
If  one  of  the 

noi^to  Twit-  Abbott,  C.  J.  — That  is  not  evidence  in  an  action  by  an 
ness  that  they     indorsee;  because,  to  support  this  action,  the  defendants 

had  ceased  to  be  * 

pvtaers,  that     must  have  been  partners  at  the  time  of  the  acceptance. 

might  be  evi- 
dence for  the  de- 

^*^ti^n  te-  Evidence  was  then  given,  that  they  had  sent  in  a  jouiC 
tween  the  wit-    bill  to  a  client,  in  which  was  included  a  charge  of  55.,  and 

ness  and  one  of 

the  defendants,    of  1 3s,  4fd.  for  busiuess  done  aftier  the  time  of  the  acceptance. 

in  which  he  so 
stated,  b  deariy 

'^^  "^  Scarlett^  for  the  defendants,  wished  to  ask  one  of  the 

plaintiff's  witnesses,  whether  he  had  not  been  told  by  the 
defendant  Binns,  at  a  time  long  antecedent  to  this  accept- 
ance, that  he  had  ceased  to  be  a  partner. 

Abbott,  C.  J.  — What  he  sud  cannot  be  evidence  for 
himself. 

Scarlett. — I  submit,  that  what  each  partner  said  is  evi- 
dence in  this  way.     If  he  told  the  witnesses  that  they  were 
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not  partners,  that  would  be  proof  that  they  did  not  hold 
ihemsdves  out  to  the  world  as  partners. 

Abbott,  C.  J. — If  they  gave  notice  to  the  witnesses  that 
they  were  not  partners,  that  might  be  evidence ;  but  the 
conversation  of  one  of  them,  in  which  he  stated  that,  is  cer- 
tainly not  so. 

The  defence  was,  that  Mr.  Binns  had  ceased  to  be  a 
parser  several  months  before  the  acceptance ;  and.  some 
evidence  was  given  to  shew  that  his  name  was  not  on  the 
office-door  at  that  time. 
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Abbott,  C.  J. — ^The  question  in  this  case  is,  whether 
Mr.  Binns  was  a  partner  at  the  time  of  the  accepting  of 
this  bill;  or  whether,  having  been  previously  a  partner,  he 
had,  by  his  acts,  given  the  world  reason  to  believe  that  he 
was  stiH  a  partner.  At  an  antecedent  period  he  was  ad- 
mitted to  be  so;  but  though  this  bill  was  accepted  for  a 
partnership  debt,  yet  he  will  not  be  liable  on  this  acceptance, 
unless  he  was  a  partner  at  the  time  of  the  acceptance 
being  given,  or  unless  he  so  conducted  himself  as  to  in- 
duce the  world  to  believe  that  he  was  still  in  partnership 
with  the  other  defendants*  A  bill  of  fees,  containing  two 
charges  as  late  as  the  month  of  March,  has  been  put  in, 
for  the  purpose  of  shewing  him  to  be  a  partner  down  to 
that  time;  but  as  they  are  of  two  very  small  sums  for  bu- 
siness done  in  causes  commenced  at  a  period  of  time  when 
he  was  a  partner,  very  little  reliance  can  be  placed  on  them, 
especially  as  the  bulk  of  the  bill  is  for  business  of  a  much 
earlier  date.  To  shew  that  he  held  himself  out  to  the  world 
as  a  partner,  evidence  has  been  adduced  to  shew  that  his 
name  was  continued  painted  on  the  office-door  as  late  as 
Janiiary  or  February.  If  the  name  was  continued  over  the 
door,  that  was  certainly  inducing  persons  to  believe  that 
he  continued  a  partner;  and  therefore  the  questions  of  fact 
in  this  case  are  two ;  Isi,  Had  Mr.  Binns  actually  ceased 
to  be  a  partner  at  the  time  of  the  accepting  of  this  bill  i 
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AndSAc/,  if  he  had,  whether  he  held  fainnelf  out  as  a  pan- 
ner,  by  suffering  hi»  name.to  remain  on  the  office^oor?  If 
either  of  these  questions  be  found  in  the  affirmatiyCj  the 
phdntiff  is  entitled  to  recover. 


Verdict  for  the  defendant  Binns,  and  againat  the 
other  defendants  for  the  amount  of  the  biB 
and  interest. 

ComjfHf  for  the  plaintiffs. 
Scarlett,  for  the  defendant. 

[Attornies-V.  SearU^  and  JSnuw.] 


See  the  cases  of  Newnnne  v. 
Coles,  2  Camp.  617  &  620,(ii). 
Wfighison  y^PuWm,  1  Stark.  375, 


and  the  cases  there  dted.    And 
Uoyd  T.  Aikby,  post 


Dec.  Sth, 


Chadwick  v.  Sunning. 


It  was  proved  that  the  business  was  done,  and  thai  the 


In  ED  action  for   ASSUMPSIT  for  an  apothecary's  bill.    Plea — General 

an  apodiectry't     . 
biU,  it  is  nccet-    »»ue. 
•ary,  since  the 
Stat  6  Geo.  4, 

c.  1,  s  3,  toprove  charges  were  reasonable. 

that  the  seal 
affixed  to  a  cer^ 

^11 S^"       Jliiasrf.— lam  afraid  your  Lordship  will  hold,  that  since 
'lu^^y  » <^«  ^  the  passuiff  of  the  act,  6  Geo.  4,  c.  133,  the  plaintiff  must 

common  seal  of 

the  Apotheca-     givo  eTideuce  that  the  seal  attached  to  his  certificate  is  the 
Tn  apotheouy  common  seal  of  the  Apothecaries'  Company. 

is  entitled  to  re- 
cover  for  busi- 
ness done  in  Abbott,  C.  J.^-I  think  you  must  prove  it  to  be  the  com- 

London,  if  he  %/  \ 

had  r  general       »On  WW  («> 

certi£cate  from 

the  Apothecariet'Company  of  his  fitness  to  practise,  althoagfa  he  pidd  hot  6/.  6«.  on  his  obtaining  it. 

(a)  The  stat  of  6  Geo.  4,  chap.  '  quslificadoD  of  such  penons  as 
133,  §  7,  after  redting  <  that  the  '  have  been  or  shall  be  examined 
*  autkendcating  the  certificates  of     '  by  the  court  of  examinen,  in 
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The  beadle  of  the  Company  proved  that  it  was  their  eom- 
moQ  teal,  andtliat  6/.6f.  had  been  paid  for  the  certificate! 
and  the  certificate  was  read:  it  was  dated  October  14, 
1819,  and  was  a  general  certificate  of  the  fitness  of  the 
plamtifi*  to  practise  as  an  apothecary,  without  containing 
any  restriction  as  to  place ;  but  on  it  was  indorsed  a  receipt 
for  4f«  4s.  paid  to  the  company,  for  a  permission  for  the 
plaintiff  to  practise  in  London,  but  this  was  paid  in  the 
month  0f  June  last,  which  was  since  the  action  was  brought. 
The  business  appeared  to  have  been  all  done  in  London. 
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Scarlett,  for  the  defendant,  contended,  that  under  these 
cncamstances  the  plaintiff  was  not  entitled  to  recover ;  for, 
bj  die  19th  section  of  the  stat.  556. 3,  c.  194,  it  is  enact- 
ed, that  ten  pounds  ten  shillings  shall  be  paid  for  the  cer- 
tificate, by  eveiy  person  intending  to  practise  in  London, 
or  within  ten  miles,  and  six  pounds  six  shillings  by  every 
one  intending  to  practise  in  any  other  place  but  London. 
Now  for  the  certificate  taken  out  by  the  plaintiff  he  had 
paid  61.  6f»,  which  allowed  him  only  to  practise  in  the 
country.  It  was  certdnly  proved  that  since  the  action  he 
had  paid  the  other  4/.  4s.,  which  he  might  do  under  the 
latter  part  of  the  19th  section  of  the  act^  to  allow  him  to 
practise  in  L<mdon,  but  that  was  done  too  late  to  entitle 
him  to  recover. 

Abbott,  C.  J. — ^The  prohibition  in  the  19th  section 
against  apothecaries,  who  have  obtained  their  certificates. 


*  pttisuisoe  of  the  aforesaid  act, 
'  Iku  beea  attended  with  conader- 
'  able  expense,  and  might  often  be 

*  <fiffici]U  of  proof,  if  such  eertifi- 
'  catcs  were  required  to  be  aiithen- 

*  ticated  in  dSfl^rent  partsiof  Eng- 
'  bod  at  the  same  time  in  dilforent 
'  actions'  enacts^  ''That  from  and 
**  after  the  pasting  of  this  act,  the 
"  common  seal  of  the  said  society 
**  of  the  art  and  mystery  of  apothe- 
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caries  of  the  city  of  London, 
ahall  be  deemed  to  be  and  shall 
be  received  in  every  conrt  of  law 
or  equity  in  any  part  of  England 
or  Wales,  as  sufficient  proof  of 
the  authentidty  of  tke  certificate 
to  which  such  sed  shall  be  affix- 
ed, and  that  the  person  therein 
named  is  duly  qualified  to  prac- 
tise as  an  apothecary  in  any  part 
of  England  or  Wales. 
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€€ 


it 


practising  in  London,  is  as  to  any  person  who  has ''  obtain- 
ed a  certificate  to  practise  as  an  apothecary  in  any  other 
part  of  England  or  Wales,  except  the  city  of  London," 
and  within  ten  miles.  Now  that  appears  to  contemplate 
certificates  for  the  country  only ;  but  this  certificate  is  per- 
fectly general,  it  certifies  the  plaintifi*'s  fitness  to  practise 
without  any  regard  to  place.  It*is  certainly  shewn  that  he 
paid  but  six  guineas  for  it ;  but  the  words  of  the  act  are, 
No  person  having  obtained  a  certificate  to  prtwtue  in 
any  other  part  of  England  or  Wales ,  except  lAmdm, 
&c.  shall  be  entitled  to  practise"  in  town.  Now  the 
plaintiff*  had  not  a  certificate  in  that  limited  way,  bat  a 
general  certificate,  that  he  is  entitled  to  practise  every 
where;  and  I  think  therefore  that  he  is  entitled  to  re- 
cover (6). 

Verdict  for  the  plaintiff. — Damages  1/.  1&. 


It 


it 


€i 
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(b)  By  the  atat.  65  Geo.  3,  c.  194, 
§  19,  it  is  enacted,  "  That  the  sum 
of  ten  pounds  ten  shillings  shall 
be  paid  to  the  said  master,  war- 
dens, and  sodety  of  apothecaries, 
for  every  such  certificate  as  afore- 
**  said,  on  obtaining  the  same,  by 
**  CTery  person  intending  to  practise 
'f  as  an  i^rathecary  within  the  city 
"  of  London,  the  liberties  or  sub- 
*'  urbs  thereof,  or  within  ten  milefl 
"  of  the  same  city;  and  the  sum  of 
"  six  pounds  tax  shillings  by  every 
'*  person  intending  to  practise  as 
an  apothecary  in  any  other  part 
of  England  or  Wales  (except  the 
said  dty  of  London,  the  liberdes 
**  or  suburbs  thereof,  or  within  ten 
**  miles  of  the  sud  dty);  and  no 
**  person  having  obtained  a  certifi- 
cate to  practise  as  an  apothecary 
in  any  other  part  of  England  or 
'<  Wales  (except  the  sud  dty  of 
''  London,  the  liberties  or  suburbs 
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thereof,  or  within  ten  nultf  of 
the  said  dty  aa  aforesaid),  alaU 
be  entitled  to  practise  within  the 
sud  dty  of  London,  the  liberties 
or  suburbs  thereof,  orwitkantes 
miles  of  the  said  dty,  unless  aad 
until  he  shaU  have  pttdtotke 
said  master,  wardens,  and  so- 
ciety, the  further  sum  of  (m 
pounds  four  shiDingB,  in  addition 

to  the  said  sum  of  six  pousdi 
ax  shillings  so  paid  by  him  as 
aforesaid,  and  shall  have  had  ea- 
dorsed  on  his  said  certificate,  a 
recdpt  from  the  said  mister, 
wardens,  and  sodety,  for  sadi 
additional  sum  of  four  pounds 
four  shillings;  and  the  sum  of 
two  pounds  two  shillings  byeveiy 
assistant;  and  the  several  sums 
of  money  arising  from  the  gruit- 
ing  of  such  certificates  shall  be 
applied  in  maimer  herdaantf 
directed.*' 
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His  Lordship  gave  ScarlettXewe  to  move  to  enter  a  non-        1 825. 
suit  on  this  latter  pointy  if  the  Court  above  should  enter-      Dolman 
Uin  a  different  opinion.  Orchard. 

Russel  and  Ifyan,  for  the  plaintiff. 
Scarlett f  for  the  defendant. 

[Auornies — Friswell,  and  Cashn,'] 


Dixon  v.  Deveridoe.  i>ee.  6th. 

Assumpsit  for  goods  sold.     Plea — General  issue.  AnumpsUfor 
The  cause  was  undefended.  fdefendant  say 

A  witness  wascalled^  who  proved  that  he  had  had  a  con-  !^'^bt.**''*d 
Tersation  with  the  defendant^  in  which  the  defendant  stated  that  the  pimintiff 
that  the  plaintiff  had  sent  him  a  letter  asking  for  payment,  him  toVy  ium» 
and  as  he  justly  owed  it,  he  would  pay  as  soon  as  he  could.  Jl^do^^goon 
No  notice  had  been  given  to  the  defendant  to  produce  the  "  ^  <»»»  **"* 

°  11.  does  not  mention 

letter,  and  no  evidence  of  the  amount  due  could  be  given*     any  mm.  On 

eridenoe  of  this 
the  plaintiff  ii 

Abbott,  C.  J. — As  no  evidence  is  given  of  the  amount  5"cl^^^JIJ[*'" 
of  the  debt,  the  jury  cannot  know  how  much  to  find  a  ver-  minaldamagei. 
diet  for;  but  as  the  defendant,  by  this  conversation,  ad- 
mits something  to  be  due,  the  plaintiff  is  entitled  to  no- 
minal damages. 

Verdict  for  the  plaintiff. — ^Damages  1^. 
Kelfy,  for  the  plaintiff. 

[Attornies— jParden,  and  Norton,'] 
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TowNsoN  V.  6rben»  Dayies,  and  Miers. 

To  tupport  a  iJEBT  on  bond  for  the  performance  of  a  contract,  dated 
piM  that  ibe      j^y  jg   1323    made  between  the  defendant  Miers  (the 

tnifteef  under  A  j        j  9  \ 

priirate  act  of  other  defendants  being  his  sureties)  and  the  trusteea  for 

not ''oAbv  or  dcansing  and  lighting  the  parish  of  St.  George»  in  the 

Sdimttohafr  county  of  Middlesex,  (acting  under  a  private  act  of  Par- 

the  exciiuive  liament,  of  the  46  Geo.  3),  by  which  the  defendant  Miers, 

lecting  dttst  and  ''  in  Consideration  of  being  allowed  the  exclusive  privilege 

udn^^*,  Hb  of  collecting  the  dust,  cinders,  &c«  of  the  said  parish, 

nccesaary  to  within  such  parts  of  the  said  parish  as  were  not  withm 

proTe  some  * 

potitiTe  act  of  the  liberty  of  the  Tower  of  London,"  agreed  to  pay  4/501, 
thdr  parti  and  a-ycar  for  the  same.  The  declaration  proceeded  to  aver 
?  'la^  !^*"*^  the  execution  of  the  contract,  and  that  the  trustees  did 

to  prove  that  ' 

a  third  party  ''  allow  and  permit  to  the  defendant  the  exclusive  privi- 

having  a  right  lege,  &c./*  and  stated,  that,  in  breach  of  the  contract,  he 

*  xid  it  seemi  *^  refused  to  pay  1 12/.  10«.  part  of  the  450/. 
thatthieiactb        Pleas— Ul,  General  issuc :   2d,  That  the  trustees  did 

no  answer  to  an 

action  on  a  writ-  not  allow  OT  pemUt  Miers  the  exclusive  privilege  of  col- 
MvT^rtain  Icctiug,  &C,  the  dust,  dudcrs,  &c.  of  the  said  parish,  ex- 
sum  for  thednrt  ^.^p^  ^  ^  ^^  agreement  excepted. 

the  party  must  The  plaintiff  was  clerk  to  the  trustees,  who  acted  under 
EquHy.     "      *  private  act  of  Parliament,  of  the  46  Geo.  3,  c.  77;  by 

the  9th  section  of  which  they  are  empowered  to  sue  and 
be  sued  by  their  clerk.  The  contract  and  bond  were  put 
ui,  and  were  in  the  terms  stated  in  the  declaration. 

The  defendaiits'  counsel  opened  that  a  part  of  the  Com- 
mercial Road,  to  the  extent  of  138  houses,  was  situate 
within  that  part  of  the  parish  of  St.  George,  which  was 
not  within  the  liberty  of  the  Tower,  and  that  by  a  private 
act  of  Parliament  of  the  42  Geo.  3,  c.  101,  §  104,  for 
lighting  and  cleansing  the  Commercial  Road,  it  was  en- 
acted, that  the  trustees  of  that  road  might  contract  for  the 
cleansing  it,  and  all  places  within  100  feet  of  it;  and  that 
the  person  so  contracting  should  have  the  dust,  ashes,  &c. 
from  all  houses,  &c.  within  those  limits ;  and  the  private 
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act  of  5  Geo.  4^  c.  144^  confirmed  that  enactment  as  to  the 
Commerdlal  Road;  and  in  fact  the  defendant  Miers  could 
not  obtain  the  dust ^  ashes,  &c.  from  that  part  of  the  Com- 
mercial Road,  these  being  held  by  the  person  contracting 
with  the  Commercial  Road  trustees.  They  therefore 
argued  that  this  was  exactly  like  the  case  of  a  landlord, 
who,  if  he  lets  to  a  tenant,  and  it  appear  that  the  tenant  is 
evicted  from  any  part  of  the  premises,  the  landlord  cannot 
recover  tilie  rent* 
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Abbott,  C.  J. — ^You  do  not  state  that  in  your  plea;  you 
do  not  plead  that  you  were  evicted ;  but  you  plead  that 
the  trustees  did  not  "  permit  and  suffer"  you  to  have  the 
dust;  now  that  implies  some  positive  act  of  obstruction  on 
their  part.  I  doubt  whether  on  these  facts  the  defendant 
could  have  framed  any  defence  upon  this  record,  that  would 
be  an  answer  to  this  action;  but  that  he  may  not  have  to 
go  into  equity  for  relief,  I  should  recommend  a  reference. 

Verdict  for  the  plaintiff. — Damages  110/.,  subject 
to  a  reference  as  to  the  amount  to  be  deducted 
for  the  Commercial  Road. 


Oumey  and  Richards,  for  the  plaintiff. 
Scarlett  and  Holt,  for  the  defendants. 

fAttornies  ^IWnioii,  and  May,  Senr.] 
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Adjourned  Sittings  in  London,  after  Michaelmas 

Term,  1825. 


Jke.  Sik.  Pope,  Assignee  of  Dixon,  v.  Monk. 

If  a  debtor  to  a  ASSUMPSIT  for  goods  sold  by  the  bankrupt  to  the  de- 
ute,  on  being      lendant. 

SS^whi^he  '^^^  coUector  appomted  by  the  assignee  to  get  in  the 
knows  to  be  the  debts  due  to  the  bankrupt's  estate,  proved  that  he  made 

collector  of  ^ 

debte  for  the  m-  a  demand  on  the  defendant  for  8/.  17^.  3d, ;  and  it  appear- 
"r!du  ad? and  ^^  ^^^  ^^^  evidence  that  the  defendant  knew  that  he  came 
paythemoney,"  ^q^  th^  assiirnee.     The  defendant,  in  answer  to  the  ap- 

such  proraiie  w  ^^  ' 

an  admiidon  of  plication  said,  '^  I  will  call  and  pay  the  money." 

the  right  of  the 
anignee,  and 

wS^tewM-  ^l^ssiger,  for  the  defendant.— Does  your  Lordship 
tion  for  the  mo-  think  that  thb  dispenses  with  proof  of  the  petitioning  ere- 

ney,  to  give  the,.       ,_,,,.  . 

nniai  prooA  in  ditor  s  debt,  and  the  other  steps  necessary  to  support  the 
32^1^     commission? 

Abbott,  C.  J. — Ho  doubt  it  does.    He  is  called  on  to 
pay  to  the  assignee,  and  his  answer  is,  that  he  will. 

Verdict  for  the  plaintiff. — Damages,  8/.  17».  3d. 

Oumey,  and  F.  Pollock,  for  the  plaintiff. 

ThessigeTt  for  the  defendant 

[Attoraiea— Po/»f  4r  B.,  and  PlmiU.] 
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M0NTRIOU9  Gent.  V.  Jeffery^.  z^c,  sm. 

Assumpsit  on  an  attorney's  bill.    Plea — The  general     ^^  attorney  is 

lggi;i^^  not  to  lofle  the 

amount  of  hia 

The  plaintiff,  Mr.  Montriou,  happening  to  be  in  Suf-  bill,  on  aceount 
folk  in  the  month  of  November,  1821,  was  applied  to  on  a  the^xecutbn  of 
Saturday  by  the  defendant,  and  several  other  farmers,  to  '^'^^^^y*  ^^ 

^       ^  '  '^         such  an  error  itf 

attend  for  them  before  two  magistrates  on  the  following  a  cautknu  man 
Monday,  they  having  been  summoned  for  non-payment  of  but  if  the 
tithes.     They  said  they  reUed  on  a  modus.    He  told  them  2^^~Si^" 
it  was  impossible  to  find  out  evidence  before  the  Monday,  brought  upon 

^  ,  ,  ^     his  eUent  by  hit 

and  aa  he  was  obliged  to  go  to  London,  it  was  arranged  inadTertence, 
that  he  should  instruct  a  Mr.  King,  an  attorney  of  the  ver^^tb«!n  i&mu 
neighbourhood,  who  was  also  clerk  to  the  magistrates,  to  action. 
act  as  his  agent,  and  attend  for  them,  and  request  that  the 
case  might  be  put  off  for  two  or  three  days.  The  parties 
were  also  told,  that  it  would  not  be  necessary  for  them  all 
personally  to  attend.  Accordingly,  on  the  Monday,  the 
magistrates  were  requested  to  put  off  the  hearing,  which 
they  would  have  done  if  the  lessee  of  the  tithes  had  con? 
sented ;  but  he  would  not  do  so,  unless  some  expenses  were 
paid ;  which  proposition  such  of  the  parties  as  were  present 
refused  to  accede  to.  The  case  went  on,  and  no  defence 
being  made,  the  tithes  were  ordered  to  be  paid.  Mr. 
Montriou  returned  into  the  country  in  the  following  week, 
and  applied  to  the  magistrates,  who  expressed  a  willing- 
ness, if  they  could j  to  alter  their  decision ;  but  the  lessee 
of  the  tithe  in  whose  favour  the  order  had  been  made,  re- 
fused to  give  his  consent  that  the  case  should  be  opened 
again,  and  the  matter  remained  as  it  was.  Mr.  Montriou 
then  advised  the  parties  to  appeal  to.  the  sessions — they 
all  did  so.  When  the  appeals  came  on  to  be  heard,  the 
magistrates  at  the  sessions  said,  that  as  the  order  had  been 
obtained  without  the  defendants  going  into  their  case  as 
they  ought  to  have  done,  or  shewing  to  the  two  justices 
at  the  time  that  the  question  was  of  such  a  nature  that 
they  could  not  entertain  it,  they  would  not  allow  the  lessee 
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of  the  tithes  then  to  be  taken  by  surprise  by  the  produc- 
tion of  a. new  case.  They,  however,  stated  the  circum- 
stances for  the  opinion  of  the  Court  of  King*s  Bench,  and 
that  Court  confirmed  their  decision. 

It  appeared  that  at  the  hearing  on  the  Monday,  the  two 
justices  were  informed  that  the  defence  set  up  was  a  modus, 
and  that  the  parties  were  not  prepared  to  give  any  speci- 
fic evidence  of  it:  but  Mr.  King,  who  was  examined  asm 
witness,  admitted  on  his  cross-examination,  that  he  did 
not  previously  prepare  any  bond  or  any  formal  notice  of 
the  nature  of  the  defence,  although  it  was  in  evidence, 
that  the  statute  7  &  8  Wm.  3,  c.  6,  which  requires  such 
steps  to  be  taken,  had  been  perused  by  Mr.  M.  and 
himself.  But,  a  bond  and  notice  were  afterwards  pre- 
pared (a). 
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(«)  By  the  stat.  7&8W.d,  c.6» 
8,  it  is  enacted,  "that  where 
any  person  or  persons  com- 
pkdned  of  for  substracting  or 
withholding  any  smaU  tithes, 
&c.  shall,  before  the  jusdces  of 
the  peace  to  whom  such  com- 
plaint is  made,  inrist  upon  any 
prescription,  composition,  or 
modwi  deeimandi^  agreement, 
or  title,  whereby  he  or  she  is  or 
ought  to  be  freed  from  pay- 
ment  of  the  said  tithes  or  other 
dues  in  question,  and  deliver 
the  same  in  writing  to  the  said 
justices  of  the  peace,  subscrib- 
ed by  Urn  or  her,  and  shall  then 
give  to  the  party  complaining 
reasonable  and  sufficient  secu- 
rity, to  the  satisfaction  of  the 
Biud  justices,  to  pay  all  such 
costs  and  damages  as,  upon  a 
trial  at  law  to  be  had  for  that 
purpose  in  any  of  his  Miyest/s 
Courts,  baring  cognizance  of 
that    matter,    shall   be    given 


against  him,  her,  or  ifaem,  ia 
case  the  said  prescription,  com- 
position, or  fHodut  decimtmdi 
shall  not,  upon  the  said  trial  be 
**  allowed;  that  in  that  case  the 
said  justices  of  the  peace  shall 
forbear  to  pve  any  judgment 
in  the  matter,  and  that  then 
''  and  in  such  case  the  person 
"  or  persons  so  complaining, 
"  shall  and  may  be  at  liberty  to 
"  prosecute  such  person  or  per- 
*'  sons  for  their  said  substrac- 
tion,  in  any  other  court  or 
courts  whatsoever;  where  he, 
''  she,  or  they  might  have  sued  be- 
fore the  making  of  this  act,  any 
thing  in  this  act  to  the  contra- 
ry not^rithstanding.*'  The  stat 
63  Geo.  3,  c.  127,  which  enlaig- 
es  the  jurisdiction  of  justices, 
giring  them  cognisance  of  daims 
to  tithes  not  excee^ng  ten 
pounds  in  value,  does  not  affect 
this  point. 
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It  appeared,  however,  that  Mr.  Montriou  had,  in  his  bSl        lSt5. 
for  the  appeab,  charged  much  less  than  the  ordinary    MovTuee 
charges,  in  all  the  cases  except  that  of  the  defendant,  which 
was  to  have  been  heard  the  first;  and  that  he  had  offered, 
under  the  circumstances,  to  make  some  deduction  from  his 
whole  account  against  all  the  parties. 

Marryai  for  the  defendant,  contended,  that  the  plain- 
tiff was  not  entitled  to  recover,  in  as  much  as  the  defend- 
ant had  been  obliged  to  pay,  in  consequence  of  Mr.  Mon- 
triou or  his  agent  not  having  prepared  the  proper  bond 
or  notice  under  the  statute,  which  they  ought  to  have 
done,  as  they  knew  that  the  objection  to  the  claim  was 
made  on  the  ground  of  a  modus.  He  also  argued,  that  a 
person  employed  in  the  legal  as  well  as  the  medical  profes- 
sion, is  bound  to  bring  a  reasonable  degree  of  skill  and  care 
into  the  eases  that  he  has  to  manage,  which  this  plaintiff 
he  contended  had  not  done.  The  plaintiff  should  not  have 
handed  the  parties  over  to  another  attorney,  and  espedal- 
Jy  to  one  who  was  the  derk  to  the  magistrates. 

Abbott,  C.  J.  in  his  summing  up,  observed — ^Accord- 
ing to  the  evidence  in  this  case,  it  appears  that  Mr.  King 
infonned  the  magistrates  that  the  defence  was  a  modus, 
and  that  he  was  not  prepared  at  that  time  to  establish  it. 
The  magistrates  would  have  adjourned  the  case,  if  the 
claimant  would  have  consented ;  but  he  would  not  without 
the  payment  of  a  sum  of  money  by  the  defendants,  which 
such  of  them  as  were  present  did  not  think  it  right  to  pky. 
An  appeal  was  then  recommended  by  Mr.  Montriou,  but 
the  sessions  thought  that  they  ought  not  to  enter  into  it, 
under  the  circumstances.    And  I  think  nobody  can  doubt 
the  propriety  of  their  opinion;  fi>ran  appeal  is  against  the  de- 
cision of  a  Court  pronounced  after  a  hearing,  and  a  party 
is  not  to  decline  giving  evidence  in  the  first  instance,  and 
afterwards,  on  an  appeal,  produce  his  whole  case.    The 
question  upon  which  the  verdict  will  turn  is,  whether  the 
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1 825.        expenses  were  incurred  by  the  inadvertence  of  the  pkintift*; 
MoNTRiou     ^of  if  he  did  not  in  the  first  instance  give  proper  adviee»  or 
did  not  afterwards  conduct  the  business  properly^  he  is  not 
entitled  to  recover.     King  says^  that  he  and  Montrion 
looked  into  the  act  of  parliament,  and  were  aware  that  un- 
der its  provisions  they  were  to  inform  the  justices,  and 
give  security  if  they  relied  on  a  modus.     And  if  they  had 
done  so,  the  jurisdiction  of  the  justices  would  have  been  at 
an  end,  for  it  never  could  be  intended  by  the  legislature  that 
magistrates  should  decide  such  a  question,  unless  both  par- 
ties should  think  fit.   It  does  not  appear  that  any  advice  was 
given  as  to  the  notice  and  security.     King  before  the  jus* 
tices  said,  that  the  defendants'  objection  was  a  modus,  and 
that  he  was  not  prepared  to  go  into  it,  or  to  give  in  a  spe- 
cific account  of  it.     It  is  not  on  this  evidence  made  out  to 
my  mind  with  any  degree  of  satisfaction,  that  the  parties 
intended  to  give  security,  and  withdraw  the  case  from  the 
consideration  of  the  magistrates.     In  one  of  the  items  in 
the  bill  it  is  said,  ''  we  advised  you  to  resist  the  demand 
on  the  groimd  of  a  good  modus.**   It  is  not  said  to  withdraw 
the  case  from  the  magistrates.     In  the  bill  also,  the  items 
for  the  bond  and  notice  are  before  the  5th  November,  and 
the  witness  says  that  they  were  not  prepared  till  after.   The 
real  question  upon  this  evidence  is,  whether  you  think 
that  the  expense  was  brought  on  the  parties  by  the  inad- 
vertence of  the  plaintiff?  No  attorney  is  bound  to  know 
all  the  law ;  God  forbid  that  it  sHould  be  imagined  that  an 
attorney,  or  a  counsel,  or  even  a  judge  is  bound  to  know  all 
the  law ;  ^r  that  an  attorney  is  to  lose  his  fair  recompense 
on  account  of  an  error,  Ibeing  such  an  error  as  a  cautious 
man  might  fall  into :  but  if  you  think,  in  this  case,  that  the 
plaintiff  has  brought  all  the  expense  on  the  parties  by  his 
omitting  to  give  proper  information  either  to  them  or  ^be 
justices,  you  will,  under  that  impression,  find  your  verdict 
for  the  defendant. 


Scarlett  for  tlie  plaintiff,  then  elected  to  be 

Nonsuited. 
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Scarlett  and  Storks  for  the  plaintiff. 

Marryat  for  the  defendant. 

[Attomies — W,  Montriou,  and  Stevens,^ 
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In  the  case  of  Templer,  one, 
&c  F.  M'Laeklan,  2  N.  R  136,  it 
was  laid  down  as  clear  law,  that 
negligence  cannot  be  set  up  as  a 
defence  to  an  action  for  an  attor- 
ney's bill,    but  the  party  must 
bring  an  acdon  for  the  negligence. 
However,  Mansvisld,  C.  J.  sud, 
'^I  do  not  go  the  length  of  saying, 
that  in  no  case  of  this  kind  can 
negligence  in  the  party  suing  be 
vied  as  a  defence  to  ^e  action, 
though  I  think  it  can  only  be 
used  where  the    negligence  has 
been  such,  that  the  party  for  whom 
the  work  was  done,  has  thereby  lost 
all  posahility  of  benefit  from  it." 
In  the  case  of  Fanuwarth  v. 
Gmrmrd,  1  Camp.  38,  which  was 
an  action  on  a  quantum  meruit  by 
a  builder;  Lord  Bllenborouoh 
said,  **  the  plaintiff  is  to  recover 
what  he  deserves.    If  the  defend- 
ant has  derived  no  benefit  from 
his  lerrices,  he  deserves  nothing, 
and  there  must  be  a  verdict  against 
him.    The  late  Mr.  Justice  Bul- 
LBB  thought,  and  I  in  deference 
to  so  great  an  authority,  have  at 
times  ruled  the  same  way;  that 
in  cases  of  tins  kind,  a  cross  ac- 
tion for  negligence  was  necessa- 
ry; but  that  if  the  work  be  done, 
the  plaintifir  must  recover  for  it. 


I  have  since  had  a  conference  with 
the  judges  on  the  subject,  and  I 
now  consider  this  as  the  correct 
rule :    That  if  there  has  been  no 
beneficial  service,  there  shall  be 
no  pay;  but  if  some  benefit  has 
been  derived,  though  not  to  the 
extent  expected,  this  shall  go  to 
the  amount  of  the  plaintiff's  de- 
mand, leaving  the  defendant  to  his 
action  for  negligence.    The  claim 
shall  be  co-extensive  with  the  be- 
nefit."   And  in  the  case  of  Denew 
V.  Daverell,  Esq.  3  Camp.  452, 
which  was  an  action  on  a  quantum 
meruit  by  an  auctioneer.    Lord 
Ellen BOROUH  sud,  that  "  where 
there  is  a  special  contract  for  a 
stipulated  sum  to  be  paid  for  the 
business  done  by  the  plaintiff,  it 
has  been  usual  to  leave  the  de^ 
fendant  to  his  cross  action  for  any 
negligence. he  complains  of;  but 
when  the  plaintiff  proceeds,  as 
here,  upon  a  quantum  meruit,  I 
have  no  doubt  that  the  just  value 
of  his  services  maybe  appreciated;, 
and  that,  if  they  are  found  to  have 
been  wholly  abortive,  he  is  enti- 
tled to  recover  no  compensation. 
See,  also,  the  case  of  Moneypenny 
V.  Hartland  and  Others,  9nte,  vol. 
1,  p.  352,  and  Hamond  v.  Holiday, 
ante,  vol.  1,  p.  3B4. 
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.  ^'^''f-  Assumpsit  by  the  plaintiff,  a  sherire  officer  of  the 

ficer  can  recover  . 

caption  feet,  by  couiity  of  Surrey,  against  the  defendant,  an  attorney,  for 

tfae'pUintiPr*  ^'*  1^*  ^*  fof  caption  fees,  for  arresting  several  persons 

a^  thJ'S^  on  writs  sued  out  by  the  defendant,  as  attorney  for  differ- 

lanu  from  the  eut  plaintiflb. 

to  be  directed  A  witness.from  the  sheriff's  office  produced  the  writs  b 

ingproTed^at  the  different  cases,  and  the  warrants  granted  thereon  to 

the  master  will  ^^  plaintiff  to  arrest  the  defendants  named  in  them.    It 

allow  the  cap-  '^ 

tion  fee  in  tax-  was  provcd  by  the  person  who  produced  the  writs,  that  the 
tbat?is' always  defendant  left  them  at  the  sheriff's  office,  and  by  other 
Sll.S^*:tt».  witnesses,  that  the  plaintiff  arrested  the  parties. 

ney,  notwith- 

itaodlngthepro-  _^ 

visions  of  the  Abbott,  C.  J. — By  an  act  of  parliament,  the  officer  b 
^9,  '  only  to  have  a  fee  of  4sd.  for  every  arrest.    Is  there  any 

authori^  to  shew  that  I  can  direct  the  jury  to  give  him 

more? 

Chitty, — I  believe,  my  lord,  that  there  is  no  such  au- 
thority to  be  found;  but  I  can  adduce  proof  that  the  mas- 
ter allows  half  a  guinea  as  a  caption  fee,  if  the  arrest  is  in 
t<^n,  and  one  guinea  if  out  of  town ;  and  also,  that  it  is  uni- 
formly paid  to  the  officer  by  the  plaintiff^s  attorney. 

I 
This  evidence  was  given. 

Abbott,  C.  J. — ^As  it  is  proved  that  the  master  will  aOow 
the  sums  claimed  on  taxation,  and  that  the  attorney  always 
pays  them;  I  think  the  jury  may  find  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  2L  I2s.  6d. 

ChiUy  for  the  plaintiff. 

[Attornies-^Co/e,  aod  Carpmd€r,'\ 

By  the  Stat  23  Hen.  6,  c.  9,  it  is     sheriffs,  and  oflBcers,  shall  take  of 
taacted,  that  ''  no  sherifis,  under     any  person  by  them,  or  any  of 
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them  anrected  or  attached,  any 
lee^  &&  but  such  as  foUow,  that  is 
to  say,  for  the  sheriff  twenty 
pence.  The  bailiff  which  mak- 
eth  tiie  arrest  or  attadiment,  four 
pence,  and  the  gaoler,  if  the  pri^ 
setter  be  conunitted  to  his  ward, 
four  pence.** 

But  in  the  case  of  Mmrtin  ▼. 
52^  2  N.  R  69,  wiiich  was  an 
acdon  against  a  sheriff's  officer, 
on  die  Stat.  32  Geo.  2,  c.  28,  for 


taking  a  larger  fee  tlian  allowed         1 825. 
by  law,  it  appeared  that  the  of-        ''-  »  *-" 
ficcr  had  taken  one  guinea — and     Townhimd 
the  Court  being  •*  clearly  of  opin-    q       ** 
ion,  that  the  reg^ulations  of  the  sta- 
tute of  H.  6,  could  not  now  be 
considered  as  giving  the  rule  for 
the  amount  of  the  fees  to  be  tak- 
en;" held  it  to  be  ineumbent  on 
the  plaintiff  to  give  some  evi^ 
dence  that  more  had  been  taken 
than  by  law  was  allowed. 


Bullock  v.  Lloyd.  Dec  lotk. 

jIhE  declaration  stated^  that  the  plaintiff  was  the  in-  iftfaeindotser 
dorsee  of  a  bill  of  exchtoge^  of  which  the  defendant  was  ®|* ^^J^SI^aJ 
the  indoTser;  and  that^  in  consideration  that  the  plaintifi*  indonee,  that  if 

he  will  tue  the 

would  sue  one  Wildey,  who  was  the  acceptor^  the  de-  acceptor,  he  (the 
fendant  would  indemnify  him  for  the  costs  expended  in  ^y^^e  law  ez- 
his  so  doini?.    There  was  a  count  on  the  biD,  and  also  E!,°*?' .  1***°' 

^  ^  '  title  the  indonee 

the  money  counts.    Plea — General  issue.  to  recover,  on 

It  appeared  J  that  as  soon  as  the  bill  had  been  dishonour-  the  amount  of 
ed,  the  plaintiff  returned  it  to  the  defendant,  who,  instead  ^^^JSL'the 
of  taking  it  up,  promised  to  pay  any  costs  the  plaintiff  might  acceptor,  it  ii 
mcur,  if  he  would  sue  the  acceptor.     The  plaintiff  did  so,  for  him  to  prove 
and  obtained  a  part  of  the  amount  of  the  bill  from  the  ac-  att'orneyThis  * 
ceptor,  but  the  acceptor  being  taken  on  a  capitu  ad  satis-  ^"^  ^^^^ 
faciendum  for  the  residue,  a  sum  of  7/.  I4fs,  was  left  due  on  cient 
the  biU;  and  the  plaintiff's  attorney  proved  that  the  costs 
of  that  action  were  taxed  by  the  master  at  16/.  1 5s,  4d. 


Lowes  for  the  defendant,  contended,  that  the  plaintiff 
could  not  recover  those  costs,  for  there  was  no  evidence 
that  he  had  paid  diem  to  his  attorney,  and  till  he  had  so 
done,  he  ought  not  to  call  on  the  defendant  to  pay  him. 
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Abbott^  C.  J. — It  has  been  objected,  that  there  is  no 
proof  that  the  plaintiff  has  actually  paid  his  attorney  the 
costs ;  but  I  do  not  think  that  is  necessary ;  for  if  one  at 
the  desire  of  another  commence  an  action  for  his  bene- 
fit, the  person  so  commencing  it,  is  liable  to  the  attorney  for 
the  costs ;  and  he  may,  therefore,  maintain  an  action  on  an 
indemnity  like  the  present,  although  he  does  not  shew 
that  he  has  actually  paid  the  money. 

Verdict  for  the  plaintiff  for  his  whole  claim. 
Scarlett  and  Campbell,  for  the  plaintiff. 
Lowes  for  the  defendant. 

[Attomieti — Fitdi  and  Jf  oto6ra^.] 


^>«-  *WJ.  NiAS  V,  NiCHOUSON. 

If  *»  in»^  Assumpsit  against  the  defendant  as  acceptor  of  a 
duie  describe  a    ^^  ^^  exchange,  drawn  by  one  Andrew  Mitchel,  payable 

ii^a'' aT^T  *^  ^^^  ^^  ^'^®^*  ^^  ^y  ^™  indorsed  to  a  person  named 
of  p.,  that  Ji       Dandridge,  by  whom  it  had  been  indorsed  to  one  Wilson, 

•ufBcient  to  dis-       -       i      i  •     i  

charge  him  from  who  had  mdorsed  it  to  the  plaintiff.  Pleas— !«/.  The  ge- 
S'ouyD!^J«S  'i^r*^ issue;  and 2rf.  That  the  defendant  was  duly  discharg- 
haTe  indorsed      ed  under  the  act  for  the  relief  of  insolvent  debtors. 

it  over.  ,  ^w    vw  ». 

And  if  he  state       The  question  was,  whether  this  bill  was  so  described 

as  drawn  by  ^  *^®  defendant's  schedule,  as  to  operate  in  his  favour  as 

wh^lLlit  wiii  *  discharge^flfom.  liabiUty  on  it  ? 

drawn  by  M.  on  .   The  defendant's  schedule  described  certain  bills  thus : 

him,  it  wul  be      _^  . 

for  the  jury  to  Three  bills  drawn  by  William  Nicholson,  on  Andrew 

Syl^tSfi.  Mitchel— of  the  date  of  23d  of  January,  1824,  for  5(ML 

MitH^"*  each— and  the  schedule  stated  Dandridge  to  be  the  ere- 

and  whether,  if  ditor  on  these  bills. 

it  was,  they  ^ 

think  the  mis- 
description was        Chittj/  for  the  defendant,  argued  on  the  authority  of  the 

by  mistalce  or  * 

with  intent  to 
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case  of  Farman  v.  Drew^  4  B.  &  C.  15,  and  6Dow.  &  Ry. 

75,  that  this  was  a  sufficient  discharge  under  the  insolvent         Niab 

dehtors*  act  as  to  this  bill.   The  bill  was  certainly  stated  to    j^,- JJj,^g^^„ 

be  in  the  hands  of  Dandridge ;  but,  as  his  indorsing  it  over 

must  be  without  the  knowledge  of  the  defendant,  that 

description  must  be  taken  to  be  sufficient.   It  was  true,  that 

the  schedule  stated  that  this  bill  (with  others)  was  drawn 

by  Nicholson  on  Mitchel;  whereas  it  was  in  truth  drawn 

by  Bfitchel  on  Nicholson ;  but  that  was  an  evident  mistake, 

and,  therefore,  ought  not  to  prejudice  the  party,  as  it  would 

be  proved  that  there  was  no  other  biU  which  could  at  all 

answer  the  description  of  the  three  bills,  but  this  and  the 

others  given  with  it. 

For  the  defendant,  it  was*  proved  by  Mitchel,  that  there 
had  been  bill  transactions  between  Nicholson  and  himself, 
but  no  bill  for  50/.  drawn  by  Nicholson  on  him ;  and  it 
was  proved  by  Dandridge,  that  he  had  never  had  any  bill 
drawn  by  Nicholson  on  Mitchel, 

Scarlett,  in  reply,  contended,  that  the  jury  ought  to  pre- 
sume that,  as  there  were  bill  transactions  between  the  par- 
ties, other  biDs  had  been  drawn,  answering  the  descrip- 
tion of  the  schedule. 

Abbott,  C.  J.  in  summing  up  to  the  jury  said* — ^The  in- 
solvent debtors*  act  requires  the  debtor  to  present  a  sche- 
dule, designating  the  debtors  against  whose  debts  he 
seeks  to  be  discharged ;  but  as  in  the  case  of  bills,  they 
may  be  indorsed  over  without  his  knowledge,  and  there- 
fore he  may  not  know  the  actual  holders,  it  is  sufficient 
that  he  describe  the  bill  so  as  to  shew  what  bill  it  is,  and 
through  whom  it  has  passed.  As  to  the  description  in  the 
schedule,  it  appears,  that  this  bill  corresponds  in  date,  in 
amount,  and  in  every  other  respect  with  one  of  the  bills  there 
described,  except  that  in  the  schedule  it  is  said  to  be 
drawn  by  Nicholson  on  Mitchel,  instead  of  its  being  stat- 
ed to  be  drawn  by  Mitchel  on  Nicholson.     Under  these 
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circumataiioes,  I  shall  leave  the  caae  to  you  (the  jury)  iu 
this  way — If  you  think  that  the  bill  mentioned  in  the 
schedule  is  intended  and  meant  for  this  same  bill,  and  that 
the  mis-description  is  a  mistake  and  not  intended  to  de- 
ceive any  one,  then  the  verdict  ought  to  be  for  the  de- 
fimdant;  but  if  you  think  that  this  was  not  the  bill  meant, 
or  that  if  it  was  the  bill  meant,  the  change  in  the  descrip- 
tion was  made  to  deceive  or  defraud  any  one,  then  the  ver- 
dict should  be  for  the  plaintiff. 

Verdict  for  Ae  defiendant^ 


Scarieit  and  Dowling,  for  the  plaintiff* 
Chitty,  for  the  defendant. 

[Attornies— DieAfMom  sad  Mm  perwouj] 


By  Uie  iDBolvent  debtors'  act,  1 
Geo.  4,  c  119,  §6,  it  is  enacted, 
that  the  person  petitioning  for  lus 
discharge  under  the  act,  shall  "  de- 
'  fiver  into  the  said  insolvent  debt- 
4HrB']  court,  a  schedule  containing  a 
lull  and  true  description  of  all  and 
every  person  and  persons  to  whom 
such  prisoner  shall  be  then  indebt- 
ed, or  who  to  his  or  her  knowledge 
or  belief  shall  claim  to  behis  orher 
creditors,  together  mth  the  nature 
and  amount  of  such"  debts  and 
claims,  respectively. 

In  the  case  of  Forwmn  and 
Another  v.  Drew  above  cited,  the 
insolvent  had  bought  coals  of  the 
pluntiffs,  who  traded  under  the 
name  of  the ''Ai^ood  Coal  Compa- 
ny," and  the  debt  due  was  82/.  2#. 
6d.  In  Ms  schedule,  he  described 
the  debt  as  due  to  Mr.  Thomas 


Webb,  who  was  the  agent  of  ike 
plaintiffs  mth  whom  he  had  cor- 
responded, and  he  stated  the  a- 
mount  to  be  82/.  The  Court 
thought  that  the  insolvent  had 
manifestly  shewn  that  he  inteod- 
ed  fisdrly  to  describe  the  debt;  and 
held  tlds  a  sufficient  compliance 
with  the  act. 

And  in  the  case  of  Wood  v. 
Joi0ee,  4  B.  &  C.  20  (a),  the  Court 
held,  that  if  the  misdescription  of 
the  debt  in  the  schedule  was  not 
intended  to  mislead,  nor  could  have 
the  effect  of  misleading,  the  cie- 
ditor,  it  was  sufficient. 

The  case  of  Reeveg  v.  Lmmbert, 
4  B-  &  C.  214,  decides,  that  the 
description  of  abiU  as  in  die  hands 
of  the  person  to  whom  the  in- 
solvent paid  it  is  good,  though 
that  person  had  indorsed  it  over. 
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BuRwooD  V.  Kant. 

Assumpsit  against  the  defendant,  for  the  plaintiff's     The 
charires  as  the  messemrer  under  a  commission  of  bankrupt  ^'  ^^^  *  ^ 

o  — o  r     commuaion  of 

against  John  Phillips.    The  defendant  was  the  petition-  bankrupt,  may 
ing  creditor,  and  also  the  assignee;  and  the  plaintiff's  de-  peddonmg  cn- 
mand  consisted  of  a  siun  of  13/.  Us.  Set.  due  to  him«  as  ^\^^J^^ 
msaaemtear  under  the  commission,  before  the  choice  of  as-  before  the  party 

®  ,  be  declared  a 

signees,  and  a  further  sum  of  7/.  2«.  6e(.  due  since.    As  to  bankrupt,  ai- 

the  latter  earn,  no  point  was  nused,  but  as  to  the  charges  ty^wL  duty^ 

due  before  the  choice  of  assignees,  it  appeared  that  they  ^IJT^J^S^" 

had  been  duly  allowed  by  the  commissioners,  and  by  them  ^^'^^^^*  ^ 

ordered  to  be  paid  out  of  the  estate.  the  oommini<m- 

On  this,  the  plaintiff's  counsel  argued,  that  if  these  il^Se  aJg- 

charges  were  not  paid  out  of  the  estate,  the  messenger  ^^"*  ^  ** 
might  still  recover  them  against  the  petitioning  creditor. 

Abbott,  C.  J. — I  have  some  doubt  as  to  how  far  the  de- 
fendant, as  petitioning  creditor,  is  liable  for  those  charges 
which  are  due  before  the  }>arty  was  declared  a  bankrupt ; 
because*  when  any  person  is  so  declared,  those  charges  are 
to  be  pedd  out  of  the  estate ;  though,  if  he  be  not  declared  a 
bankrupt,  the  petitioning  creditor  is  the  person  liable  to 
pay  them.  It  very  often  happens  that  the  petitioning 
creditor  is  not  afterwards  the  assignee,  and  if  the  commis- 
sioners order  these  charges  to  be  paid  out  of  the  estate, 
another  person  (the  assignee)  has  to  pay  them,  and  they 
are  to  come  out  of  a  different  fund;  but  there  is  no  doubt 
as  to  the  charges  after  the  choice  of  assignees. 

cutty  y  amicus  curias ^  reminded  his  Lordship  of  the  case 
of  Howard  and  Gribbs's  bankruptcy,  where  120/.  had  been 
recovered  against  the  petitioning  creditor,  although  they 
were  declared  bankrupts. 

Abbott,  C.  J. — The  learned  counsel  having  removed 
the  doubt  I  had  entertained,  a  verdict  may  be  found  as 
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18t5.        weU  for  the  charges  which  are  before  the  choice  of  asaig- 
BuawooD     neeSy  as  those  after. 

Kamt.  Verdict  for  the  plaintiff  for  the  whole  demand. 

[AttonueB — AihUy  irO,,  and  Bromley.'] 


In  the  case  of  Hurtop  v.  Juekes,  the  petitioning  creditw  to  work  the 

2  M.&S.  438,  it  was  held,  that  the  commiMion  for  a  certain  sum,  and 

solidtortoacominisdonof  bank-  has  received  a  great  part  of  the 

mpt,  18  not  in  general  liable  to  an  money,  the  messenger  can  reco- 

action  by  the  messenger  for  his  ver  against  him. 
fees;  bat;  if  he  has  agreed  with 


Ike.  liUu  RaYNER  v.  LiNTHORNE. 

A  plaintiff  can-  imCTlON  for  not  accepting  a  quantity  of  tallow,  pursuant 

h^^J^^Mt^  to  contract.     Plea.— The  general  issue. 
inss«i>ds,lfthe       The  plaintiff  was  a  Russia  broker.    A  contract  note 

wu  only  ilgned  signed  by  the  plaintiff  only  had  been  delivered  to  the  de- 

fer  inhe  plain-  fendant — nothing  was  sud  at  the  time  of  the  bargain,  as 

tiffacted  ai  a  ^  whether  the  parties  contracted  for  themselves  or  others. 

broker,  he  can-  '^ 

notrae  ai^ 

^fhtwnt  a  Marry  at  and  P,  PoUock  contended^  that  the  plaintiff 

SnNM^roi^     ought  to  be  nonsuited.    The  plaintiff  either  b  a  principal 
notUnd  the  de-  q;  ^  broker.     If  he  is  not  a  principal,  he  cannot  bring  the 

fendanta 

action;  and  if  he  is,  no  contract  signed  by  him  only  will 
be  binding  on  us.  A  seller  cannot  be  agent  for  a  buyer, 
so  as  to  make  a  contract  binding,  within  the  statute  of 
frauds.     There  is  a  case  to  this  effect  (a). 

Gumey  for  the  plaintiff. — Where  the  principal  is  not 
disclosed,  the  action  may  be  brought  by  the  broker  in  his 
own  name.     The  other  party  may  call  for  the  principal  or 

{a)  Vhtimifion  and  Another  v.  PlHmmer,  1  N.  R.  252. 
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not.     In  this  case  he  has  not  done  so.    He  cited  Atkbuon 
▼.  Amber,  2  Esp.  N.  P.  C.  403. 

Abbott^  C.  J. — In  the  case  of  Atkinson  v.  Amber ,  the 
goods  had  been  actually  delivered,  and  there  was  no  ques- 
tion upon  the  statute  of  frauds.  Mr.  Marryat  puts  it  this 
way :  if  this  is  a  sale,  where  is  the  note  in  writing  signed 
by  the  defendant  under  that  statute?  I  think  it  will  not 
do.  I  should  be  sorry  to  lay  down  a  rule  which  would 
countenance  the  plan  of  trade  that  has  become  so  preva- 
lent of  selling  for  an  unknown  principal;  and  I  think  the 
plaintiff  must  be  called. 
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Chtmey.  —  Does  your  Lordship  think  it  will  make  any 
difference  if  I  shew  that  he  had  jhe  goods  ready  for  de- 
livery. 


Abbott,  C.  J.  —  No,  certainly  not. 

« 

Gumejf  and  Camyn,  for  the  plaintiff. 
Manyat  and  F.  PoUock,  for  the  defendant. 
[AttoniieB — Tlwrnson,  and  Coutim  jr  /f.] 


Nonsuit. 


Bryan  r.  Wagstafp. 


Dee,  I5th 


In  Error. 

fv  RIT  of  error  to  reverse  the  outlawry  of  the  plaintiff.  The     ^^ 
error  assigned  was,  that  the  plaintiff  in  error,  "  before  and  a  plaintiff  in  a 

writ  of  error,  to 
nrtne  an  out- 
lawry, hat  assigned  as  error,  that  he  was  beyond  sea  when  the  exigent  was  awarded :  and  the  de- 
fendant in  error  plead,  that  "  he  left  the  realm  of  hU  fraud  and  cpyin,  and  to  defeat  him  of  his  just 
debt,  and  for  the  pnpbse  of  avoiding  the  outlawry ;"  -and  on  this  plea  issue  he  taken ;  at  the  trial 
the  defendant  in  error  begins. 

If  on  the  trial  it  appear  that  a  suit  was  commenced  against  him  by  original,  and  instead  of  giring 
bail  he  evades  the  officer  and  goes  abroad;  this  is  evidence  to  induce  the  jury  to  presume  that  he 
went  oat  of  the  country  to  avoid  the  outlawry,  because  he  must  be  supposed  to  consider  that  if  he 
is  ao  sued  and  does  not  appear,  an  outlawry  will  follow.  But  if  the  proceeding  against  him  had  been 
by  bfU,  it  would  be  otiierwise. 

Whether  the  plea  of  the  defendant  in  error  be  good  in  law — Qiutn,  and  see  note,  />.  1S9. 
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attlie  time  of  the  awardii^  and  iBsumg  tlie  writ  of  exigi 
facicu,  upon  which  the   said  outlawry  was  pronounced, 
was  in  parts  beyond  the  sea,  to  wit,  at  St.  Omer,  in  the  king- 
dom of  France.'*    To  this  there  was  a  plea,  that  the  plain- 
tiff in  error,  "  before  the  awarding  and  issuing  die  writ  of 
esigifaeiaSf  upon  which  the  said  outlawry  was  pronounced, 
to  wit,  on,  &c.  of  his  fraud  and  covin,  and  in  order  to  de- 
feat the  said  Daniel  Wagstaff  of  the  means  of  recoTefing 
his  just  debt  against  him  the  said  J.  W.  Bryan,  and  for 
the  purpose  of  avoiding  the  said  outlawry,  when  the  same 
should  be  pronounced,  did  voluntarily  leave  the  realm  of 
England,  and  go  into  parts  beyond  the  seas,  and  of  such 
his  fraud  and  covin  did  voluntarily  stay  and  remain  in 
parts  beyond  the  seas  from  thence,  imtil  after  the  award- 
ing and  issuing  the  said  writ  of  exigi  facias^  and  the  pro- 
nouncing of  outlawry  as  aforesaid,  and  this  he  is  ready  to 
verify.**     To  this  plea  there  was  a  repUcation,  that  the 
plaintiff  in  error  did  not  of  his  fraud  and  covin,  &c.  leave 
the  reafan,  &c.  (in  the  same  terms  as  the  plea),  which  con- 
cluded to  the  country. 


As  soon  as  the  cause  was  called  on,  Scarlett  applied  to 
his  Lordship  to  say,  which  side  should  begin. 


Abbott,  C.  J. — I  think  the  defendant  in  error  should 
begin,  because  the  affirmative  of  the  question  of  fraud 
lies  on  him,  for  the  fact  of  the  plaintiff  in  error  being 
tually  abroad  is  admitted  on  the  record. 


iVoeiiM.— If  To  shew  that  the  plaintiff  in  error  went  abroad  to  avoid 
omMU^brMd,  proceedings  against  him,  the  counsel  for  the  defendant  in 
but  employs  an    ^„^,.  (^^  ^^8  the  plaintiff  in  the  action  m  which  Ac 

•Itorney  to  con-  ^         ^  *^ 

duct  it,  he  wiu     plaintiff  in  error  had  been  outlawed),  called  on  the  plain- 
be  preflumedto 
have  left  in  the 

hradi  of  that  attorney  all  papers  material  to  the  cause;  and  therefore,  if  on  the  13th  of  Deccoibcr. 
between  the  hours  of  five  and  six  in  the  afternoon,  notice  is  given  to  Ids  attorney  to  pradnce  a  paptr 
material  to  the  cause,  and  the  trial  comes  on  on  the  15th  of  December,  this  nolioe  to  produce  is  sufi- 
rient ;  and  if  the  paper  be  not  produced,  the  other  party  may  give  secondary  evidenee  of  its  conienli. 
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in  error,  to  produce  a  letter  written  to  him  by  a  clerk 
of  the  attorney  for  the  defendant  in  error,  dated  Septem- 
ber 6th,  182d«  The  notice  to  produce  it  had  been  served 
at  the  office  of  Mr.  Lowe,  the  attorney  for  the  plaintiff  in 
error,  on  the  ISth  of  December,  between  the  hours  of  five 
and  six.     (The  trial  being  on  the  15th  of  December). 

Campbell  for  the  plaintiff  in  error. — ^This  is  a  notice  to 
produce  a  letter  sent  to  Mr.  Bryan,  in  September,  182S. 
I  can  prove  that  he  is  abroad. 

A  witness  was  called,  who  proved  that  the  plaintiff  was 
at  St.  Omer,  and  had  been  there  for  two  years. 

Abbott,  C.  J. — When  was  the  notice  of  trial  given? 

Campbell.  —  On  the  9th  of  November  last. 

ScarleiL  —  On  the  questipn,  that  this  is  not  a  sufficient 
notice  to  produce ;  1  must  say,  that  it  is  the  first  time  that  a 
party's  being  abroad,  was  alleged  to  be  a  reason  why  a  notice 
to  produce  was  bad.  In  this  case  the  party  deputes  his  at- 
torney to  act  for  him,  and  if  it  were  not  so,  a  man  going 
abroad  might  avoid  producing  any  document.  It  is  true, 
that  at  the  assizes,  a  notice  to  produce  given  in  the  assize 
town  is  not  sufficient;  because  it  is  to  be  presumed  that 
the  party  who  comes  from  the  country  may  have  left  his 
papers  at  home. 

Campbell^  contra, — It  was  held  in  the  case  of  a  captain 
of  a  ship,  that  two  days  notice  to  his  attorney  to  produce 
a  paper  was  not  sufficient,  as  the  captain  being  on  a  voy- 
age, might  be  reasonably  supposed  to  have  taken  the 
paper  with  him.  Now,  this  being  a  letter  written  some 
years  ago  to  the  plaintiff' in  error,  it  is  not  likely  to  be 
with  the  attorney,  but  with  the  client. 


BftTAN 
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Abbott,  C.  J. — I  think  that  a  person  leaving  the  coon* 
try  and  putting  his  case  into  the  hands  of  his  attorney, 
must  be  taken  to  leave  in  his  attorney's  hands,  papers  ma- 
terial to  the  cause;  and  this  letter  is  most  material.  If  it 
were  not  so,  a  man  might,  as  soon  as  notice  of  trial  was 
given,  set  sail  for  the  East  Indies,  and  the  other  party 
must  then  delay  proceeding  with  his  cause  till  his  return, 
as  it  might  be  necessary  to  give  him  notice  to  produce  some 
paper,  without  which  it  would  be  impossible  to  go  on 
with  the  cause.     I  must  hold  the  notice  sufficient. 


Secondary  evidence  of  the  letter  was  then  given. 

To  shew  that  the  plaintiff  in  error  left  the  kingdom  to 
avoid  the  process  of  outlawry — ^it  appeared  that  a  writ  of 
testatum  eapioi  was  issued  against  the  plaintiff  in  error 
into  the  town  of  Nottingham,  (near  which  the  plaintiff  in 
error  lived),  at  the  suit  of  the  defendant  in  error.  A  war- 
rant on  this  writ  was  placed  in  the  hands  of  an  officer,  on 
the  28th  of  September,  1822.  The  officer  could  not  suc- 
ceed in  arresting  the  plaintiff  in  error,  but  there  was  a  ne- 
gotiation between  the  attomies  of  the  plaintiff  in  error  and 
the  defendant  in  error,  relative  to  bail  being  put  in — ^how- 
ever, instead  of  any  bail  being  put  in,  the  plaintiff  in  error 
left  the  country,  and  caused  all  his  goods  to  be  sold  on  the 
22d  of  October,  in  the  same  year.  A  letter  of  the  plain- 
tiff in  error,  dated  October  the  Idth,  1822,  was  put  m,  it 
gave  directions  relative  to  the  sale  of  the  goods,  and  that 
letters  for  him  should  be  addressed  to  "  Mrs.  Hoare,  46 
Ludgate  Hill,"  and  it  appeared  that  he  went  out  of  the 
kingdom  soon  after.  The  exigent  was  issued  on  the  17th 
of  December,  1822,  and  evidence  was  given  to  shew,  that 
he  left  the  neighbourhood  of  Nottingham  for  ffear  of  being 
arrested. 


CampheUy  for  the  plaintiff  in  error,  argued,  that  the 
question  was  not,  whether  his  client  left  Nottingham  to 
avoid  arrests,  but  whether  he  left  the  kingdom  to  defeat 
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tke  outlawry.  It  was  clear  that  he  went  away  to  ayoid 
being  arrested,  but  he  could  not  go  to  avoid  an  outlawry,  as 
no  proceeding  to  outlawry  had  then  been  conunenced ;  and 
a  going  away  merely  to  avoid  arrests  would  not  support  the 
plea  pleaded.  He  would  observe  that  the  plea  was  a  per- 
fectly new  one.  No  such  was  ever  pleaded  before,  and  it 
was  contrary  to  a  decision  of  the  Court  of  Common  Pleas. 
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Abbott,  C.  J. — ^Whether  the  jdea  is  a  good  one  may 
be  determined  in  another  place  (a) :  but  what  we  have  now 


(«)  In  2  RolL  Abr.  804,  1. 20, 
it  is  laid  down,  that  if  a  man  go 
beyond  sea  of  his  own  will,  or  for 
bis  pleasure,  or  for  his  private 
buuness,  and  .exigent  is  awarded 
against  him,  and  he  is  outlawed, 
he  being  abroad^  this  is  error.  In 
Carttft  ease,  2  RolL  Rep.  11,  an 
outlawry  was  reversed,  because 
tbe  party  was  beyond  sea  at  the 
time  of  the  proclamation.  In 
litt.  Ten.  §  437,  it  is  laid  down, 
that  if  he  which  is  in  prison  be 
outlawed  in  an  action  of  debt  or 
trespass,  &c.  he  sliall  reverse  the 
outlawry.  But  on  this  Lord  Coke 
says,  Co.  latt.  259  (6), "  but  albeit, 
imprisonment  be  a  good  cause 
to  reverse  an  outlawry,  yet  it 
most  be  by  process  of  law  in  an- 
Mtem,  and  not  by  consent  or  co- 
nn ;  for  such  imprisonment  shall 
not  avoid  the  outlawry,  because 
upon  the  matter  it  is  his  own  act."* 
But  the  authbrity  bearing  direct- 
ly agunst  the  plea  in  the  prind- 
pal  case,  is  the  case  of  Heae  v. 
^ood,  4  Taunt  691,  where  an 
outlawry  was  set  aside  upon  mo- 
tion, because  the  party  was  abroad 
St  tbe  time  of  the  outlawry,  al- 

VOL II.  K 


though  it  appeared  from  affidavits 
on  the  other  side,  that  he  went 
abroad  to  avoid  it;  and  the  case 
was  sfdd  to  be  governed  by  the 
opimon  of  Lord  Coke  before  stat- 
ed: but  the  Court  said,  that  they 
had  never  heard  that  either  the 
going  abroad  or  the  staying 
abroad  to  avoid  process,  was  a 
reason  why  the  defendant  should 
not  reverse  an  outlawry  when  he 
returned. 

Outlawry  is  now  considered 
only  as  a  proeess  to  compel  ap- 
pearance; and  in  general  the  Court 
will  set  it  afflde  on  motion,  on  the 
defendant  paying  the  costs,  and 
putting  the  plsdntiff  in  the  same 
situation  as  if  there  had  been  no 
outlawrj^ 

When  a  party  is  outlawed,  a 
special  tapias  utloffotum  may  be 
sued  out,  du'ecting  the  sheriff  to 
summon  a  jury,  who  are  to  value 
the  defendant's  goods  and  chat- 
tels, and  lands;  but  this  does  not 
extend  to  copyhold  or  trust  pro- 
perty. If  the  jury  have  under  va- 
lued the  property,  a  writ  of  rne/tM 
inquirendum  may  be  sued  out— 
and  when  the  sheriff's  return  has 
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to  consider  is^  bow  far  this  plea  is  supported.  It  has  beeo 
saidi  that  the  plaintiff  in  error  did  not  leave  the  country 
to  avoid  the  outlawry ,  because  no  proceedings  towards  an 
outlawry  had  then  taken  place,  but  that  he  left  the  coun- 
try generally  to  avoid  his  creditors.  Now,  if  a  party  pro- 
ceed for  debt  due  to  hiniy  he  may  either  commence  his 
proceedings  by  bill  or  by  original.  On  a  proceeding  by 
bill  without  an  original,  no  outlawry  could  follow,  and  if 
the  first  prCteeeding  on  fins  case  had  been  a  latiiai  or  bill 
of  Middlesex,  I  should  have  thought  that  there  was  great 
weight  in  the  objection  of  Mr.  Campbell;  but  unfortunate- 
ly for  him,  the  writ  in  this  case  was  a  testatum  capiasm 
That  is  a  proceeding  by  original,  and  a  proceeding  on 
which  outlawry  might  follow.  If  it  had  been  a  proceed- 
ing by  bill,  it  might  be  said,  that  the  plaintiff  in  error 
could  not  have  left  the  country  to  avoid  an  outlawry,  be- 
cause no  outlawry  could  follow  that  mode  of  proceeding, 
and  there  would  be  great  weight  in  that  objection;  but  as 
the  threatened  arrest  was  by  original,  the  question  for  you 
(the  jury)  to  consider  is,  whether  the  plaintiff  in  error 
might  not  reasonably  expect,  that  as  his  creditor  (the  de- 
fendant in  error)  had  proceeded  against  him  by  original,  he 
would  follow  up  his  proceedings  by  an  outlawry ;  and  if  so, 
whether  the  plaintiff  in  error  did  not  quit  the  kingdom,  as 
well  to  avoid  such  expected  outlawry  as  other  arrests. 
Something  has  been  said  of  an  outlawry  being  a  harsh  pro- 
ceeding, attended  with  forfeitures  and  disabilities;  but  it 
should  be  recollected,  that  an  outlawry  can  always  be  set 


b«en  filed,  a  transcript  is  sent  to 
the  Exchequer;  and  out  of  this 
court  a  writ  of  venditioni  expanat 
issues  .to  sell  the  outlaw's  goods— 
a  scire  faeioi  to  recover  his  debts, 
and  a  levari  fimu  to  recover  the 
profits  of  his  lands.  Though  the 
money  so  raised  belongs  to  the 
Grown,  if  its  amount  does  not  ex- 


ceed 60/.  it  will  be  paid  to  the 
pluntiff,  by  order  of  the  Gomt  of 
Exchequer,  on  motion.  If  it  ex- 
ceeds that  sum,  it  can  be  obtain- 
ed by  the  plaintiff  on  petition  to 
the  lords  of  th*  treasury.  For 
the  necessary  stqw  to  be  taken  on 
such  petitioli,  see  Tldd«IVw.l36, 
and  the  f onas  there  referred  to. 
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aside  on  the  party  doing  what  is  (eii,  and  the  Idng's  rights        lS3t5. 
on  the  oudawry  are  all  instantly  waived.  Bbyam 

V. 

Wag  STAFF. 
The  jury  thought  that  the  plaintiff  in' error  did 

leave  the  kingdom  to  avoid  the  outlawry,  as 

well  as  to  avoid  being  arrested,  and  found  a 

v^dict  for  the  defendant  in  error. 

Campbell  and  Patieson,  for  the  plaintiff  in  error. 
ScarlM  and  ChUty^  for  the  defendant  in  error. 
[AttornieB— J.  H.  Lawe^  and  G.  T.  t  ^-  TVyZor.]' 
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Campbell  now  moved  for  a  new  trial,  «n  the  ground  that      /m.  wk. 
there  was  no  direct  evidence  that  the  plaintiff  m  error  knew, 
at  the  time  he  left  the  kingdom,  that  any  proceedings  to 
oudawry  were  about  to  be  had  ag^nst  him. 

Bayley,  J. — He  must  be  taken  to  expect  that  the  ordi* 
nary  consequences  of  not  appearing  in  a  suit  by  original 
would  follow. 

Campbell. — But  as  no  outlawry  process  had  issued,  he 
could  not  have  gone  away  to  avoid  it. 

Abbott,  C.J. — ^Was  it  not  a  question  for  the  jury  ? 

CampbM. — My  Lord,  I  camiot  complain  of  the  way  in 
which  the  case  was  left  to  the  jury. 

Abbott,  C.  J.-r-Have  you  aoy  other  argument  t 

k3 
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Campbell  then  moved  to  enter  up  judgment  non  obstan- 
te veredicto  f  on  the  Aground  that  if  a  party  be  outlawed,  and 
is  beyond  sea  at  the  time  when  the  exigent  is  issued,  it  b 
error ;  and  that  the  fact  of  its  being  for  the  purpose  of  avoid- 
ing the  outlawry,  made  no  difference.  He  cited  the  stat.  £6 
H.8,  c.  13.  5  &  6  E.  6,  c;  11.  and  2  RoU.  Abr.  804,  L  20. 
MathewsY.Erbo,  I  Ld.  Ray.  340.  Hessey.  Wood,  4  Taunt 
691.  Co.  Litt.  259(6).  SerocoUy.  Hampsey,  12  East, 
624  (n).  1  Wils.  3.  and  Graham  v.  Henry,  I  B.  &  A.  131. 


Abbott,  C.  J. — ^Your  motion  should  not  be  why  judg- 
ment should  not  be  entered  up  fwn  obstante  veredicto^  but 
why  the  judgment  of  outlawry  should  not  be  reversed. 

The  Court  granted  a  rule  nisi  accordingly. 


^>*«  !•«*•  RiPLSY  and  Another  v.  Scaife. 

By  a  charter.  jHoNEY  had  and  received.    Plea. — General  issue. 
a^from  Liver-       The  actiou  was  brought  to  recover  back  184/.  2«.  paid 
In^ekuidfri^  by  the  plaintiffs  to  the  defendant,  who  was  part  owner  of 
thence  to  Lon-    the  brig  Alliance.     This  sum  was  paid  by  the  plaintiSs 

don  or  LiTer. 

pool,  it  u  agreed  (under  protest)  as  freight,  at  the  rate  of  200/.  per  month, 

''ihaiibemade,  for  twcuty-eight  days,  during  which  the«brig  was  at  St. 

and  during  the  Domingo,  and  which  was  alleged  to  be  due  on  a  charter- 

t^t,  ftatinch,  party,  dated  June  2l8t,  1821,  by  which  it  was  agreed 

•r'aexpenie.and  between  the  defendant,  as  part  owner  of  the  brig  Alliance, 

2*ih2r5^*'  and  th^  plaintiffs,  "  that  the  said  brig  or  vessel  shaD  at  die 

freight  at  tibe  owner*s  expense  be  made,  and  during  the  voyage  shall  be 

ftr  month  for  kept  tight,  staunch,  and  strong,  and  well  found  and  pro- 

^Dd  liz  vided  with  all  things  necessary;  and  shall  with  all  conveni- 

duTma^' htm-  **^*  speed  be  made  ready,  and  receive  at  Liverpool  a  car- 

fi^ftdi  the  pay 
to  coiAnience 

from  the  day  of  tailing  until  her  arriTal  into  dock  at  the  homeward  port  of  difdiarge."  The  tomI 
wai  obliged  to  remain  twenty-eight  days  at  St  Domingo  for  the  pnrposea  of  repair,  the  repafas  be- 
ing done  at  the  ezpcnie  of  the  owner. 

Held,  thatdori^  thoee  twenty«eight  dayi,  the  veseel  was  emphyid  by  the  freighter  withfai  the 
terms  of  thh  charter-party. 
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go,  and  proceed  to  St.  Thomas  and  deliver  cargo,  &c.  and 
thence  proceed  to  the  island  of  St.  Domingo,  as  the  freight- 
ers might  direct,"  &c.  (It  then  proceeded  to  stipulate  for  a 
homeward  voyage  to  Liverpool  or  London).  *'  And  the 
£reighters  agree,  that  they,  their  executors,  &c.  will  pay  or 
cause  to  be  paid  to  the  owners  of  the  said  brig,  their  exe- 
cutors, &c.  for  the  freight  of  the  said  vessel,  at  and  after 
the  following  rate,  namely,  the  sum  of  SOO/.  British  ster- 
ling, per  month,  for  six  months  certain,  and  so  in  propor- 
tion for  any  longer  time  that  she  may  be  employed;  the 
said  pay  to  commence  Jrom  the  25th  day  of  July  next  ensu- 
ing; or  should  the  vessel  sail  from  Liverpool  before  that 
dajfy  then  the  pay  to  commence  from  the  day  of  sailing 
until  her  arrival  into  doch,  at  the  homeward  port  ofdis- 
chargeJ* 

The  brig  proceeded  on  her  voyage,  and  having  got  on 
shore  at  St.  Domingo,  she  was  there  necessarily  detained 
twenty-eight  days,  for  the  purpose  of  repairing,  and  finally 
arrived  in  Liverpool  on  the  12th  of  March,  18^. 

The  defendant  (the  owner)  was  at  the  expense  of  the  re^ 
pairs  at  St.  Domingo,  and  clailned  to  be  paid  freight  for 
the  twenty-eight  days  the  vessel  was  under  repair  at  St. 
Domingo.  The  sum  for  those  twenty-eight  days,  being 
184^.  25«,  was  paid  by  the  plaintiffs  under  protest,  for  the 
purpose  of  obtaining  the  cargo,  and  the  present  action  was 
brought  to  recover  back  that  sum. 

(The  other  p&rts  of  the  case  to  which  the  other  counts 
of  the  declaration  were  applicable,  did  not  involve  any  point 
of  law). 

The  phuntiffs'  counsel,  on  these  facts,  contended,  that 
the  brig,  while  under  repair,  could  not  be  considered  as 
employed  by  the  freighters ;  and,  therefore,  that  this  sum 
was  not  due  for  freight. 

Abbott,  C.  J. — I  am  of  opinion  that  the  construction 
of  .the  charter-party  is  with  the  defendant;  and  that,  tot 
the  purpose  of  this  charter-party,  the  ship  must  be  consi- 
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1825. 
Ripley 

SCiQPS. 


dered  as  having  been  employed  during  the  twenty-eight 
days  by  the  plaintiffi,  the  freighters. 

Verdict  for  the  defendant. 
Scarlett  and  F.  PoUockf  for  the  plaintiffs. 
The  Attorney-General  and  Can^bell,  for  the  defendant. 
[Attornies—- Retfrdpfi  4r  D^  and  BowwumJ] 


Jan.  Uth. 


BEFORE  ABBOTTy  C.  J.  BAYLEYi  HOLROYD,  ft  LITTLBDALB^  JS. 

In  Bank. 

Scarlett  now  moved  for  a  rule  mri  for  a  new  triali  oo 
the  ground  of  mis-direction  of  the  Lord  Chief  Justice,  bat 
the  Court  concurring  in  the  opinion  given  by  his  Lordship 
at  the  trial,  refused  the  rule. 


Z>«cl6M. 


A  party,  to 
become  bank- 
rupt, mast  be  a 
trader  at  the 
time  of  die  pe- 
titionlDg  credi- 


DoBy  on  the  demise  of  Barraud,  Assignee  of  Haywabd, 

a  Bankrupt,  v.  Lawrence. 

CjECTMENT  to  recover  two  houses,  in  Bread-8t]!eet, 
London.  The  title  to  one  of  the  houses  was  not  made  out  ; 
but  the  question  made  was  as  to  the  bankruptcy.  The 
commission  of  bankrupt  was  dated  April  8th,  1823. 
if  that  was  con-  The  petitioning  creditor's  debt  was  bills,  dated  Deomnber 
^^^j;/"*  2nd,  1822,  and  accepted  by  the  bankrupt." 

and  he  leave  off 
trade,  he  may 

stiu  become  a         Scorlctt  objected,  that,  to  make  this  a  good  petitioning 
If  on^rocnre  Creditor's  debt,  there  ought  to  be  evidence  that  the  bank- 
2J?"  ^^1  nipt  actually  accepted  these  bills  before  the  bankruptcy. 

but  bnying  them 

have,  hemJdng  A  witness  waff  then  called,  who  proved  that  he  saw  the 
^ttttfJtn  in  his  ^^  ^^^^  ^^  bankrupt's  acceptance  on  them,  within  a  few 

w* "SLtf*  ^*y" *^' *® *^™® ** '^'^^^^ *^®y ^^ ^*®* 

debited  by  the 

peiion  lie  buys  of»  this  Is  a  trading  within  the  bankrupt  laws;  but  if  he  procure  otden  ftir  anoAcr, 
and  is  by  that  other  person  paid  a  oonunission,  the  other  person  sending  the  goods  to  the  customeni 
this  was  not  a  trading  withfai  the  baakmptlawsy  antecedent  to  the  stai  6  Gto^  4»c  IS. 
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The  set  of  kankniptcy  was  m  January,  18S3.  The 
bankrupt  was  by  business  a  land  surveyor;  and  the  trad- 
ing relied  on  was,  that,  during  the  year  1822 ^  the  bank-    _       ** 

^  ]4AWaSN0l« 

rupt  got  orders  for  coals  from  different  persons,  and  that 
he  sold  the  coals  to  them  with  invoices  in  his  dwn  name, 
he  having  ordered  these  coals  of  the  .petitioning  ^creditor, 
from  time  to  time,  as  he  himself  got  orders  for  them;  but 
it  appeared  that  the  bankrupt  had  neither  wharfs,  lighters, 
nor  carts. 

Scarkit,  for  the  defendant,  contended,  that  this  evi- 
dence did  not  prove  a  trading  at  the  time  of  the  petitioning 
creditor's  debt ;  and  further,  that  this  was  not  a  trading 
in  coals,  as  the  bankrupt  was  really  only  an  agent  of  the 
coal-merchant,  and  not  a  dealer  in  coals  himself. 

Abbott,  C«  J. — The  authorities,  I  think,  go  to  this: — 
a  party,  to  become  bankrupt,  must  be  a  trader  at  the  time 
of  the  petitioning  creditor's  debt;  but,  if  the  petitioning 
creditor's  debt  accrue  during  the  trading,  and  the  party 
leave  off  trade,  and  then  commit  an  act  of  bankruptcy,  the 
petitioning  creditor  may  still  sue  out  a  commission  of  bank- 
rupt against  him,  notwithstanding  he  has  retired  from  trade. 
As  to  the  other  point,  the  single  question  is,  whether  the 
bankrupt  was  a  trader  at  the  time  of  the  petitioning  credi- 
tor's  debt.  I  have  learned  in  this  place,  that  there  are 
many  dealers  in  coals,  who  have  no  wharfs,  carts,  &c. ,  but  get 
orders  from  persons,  and  then  order  the  coals  from  another 
person,  who  has  wharfs,  &c.,  the  middle  person  being  de- 
bited by  the  real  merchant,  and  in  return  debiting  those 
who  consume  them.  There  is  no  doubt  but  this  is  a  buy- 
ing and  selling  within  the  bankrupt  laws  in  the  middle  man. 
But  there  are  also  other  persons  who  get  orders  for  coal 
merchants,  and  who,  in  fact,  are  not  debited  for  the  coals, 
but  receive  a  commission  from  the  coal  merchant  for  the 
orders  they  get ;  and  the  coal  merchant  supplies  the  cus- 
tomer with  the  coals.    This  latter  is  not  a  trading  within 
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the  meaning  of  the  bankrupt  laws  existing  at  the  time  of 
these  transactions  (a).  Which  of  these  two  capacities  the 
bankrupt  acted  in^  is  material  for  your  (the  jury's)  con- 
sideration; but  the  petitioning  creditor's  debt,  being  for  a 
very  large  quantity  of  coals  sold  to  the  bankrupt,  afibrds 
some  presumption  that  he  bought  coals  to  sell  to  others; 
for  if  he  only  got  orders,  and  was  to  receive  a  commission, 
the  petitioning  creditor  would  have  been  debtor  to  the 
bankrupt. 

Verdict  for  the  lessor  of  the  plaintiff  for  one  of 
the  houses. 

Gumey  and  Chitty,  for  the  lessor  of  the  plaintiff. 

Scarlett  and  F,  Pollock^  for  the  defendant. 

[Attomies — Grimaldi  jr  S.  and  Green  ^  it.] 


(a)  Tlie  sixth  section  of  the  last 
bankrupt  act,  6  Geo.  4,  c.  16, 
makes  some  persons  liable  to  the 
operation  of  the  bankrupt  laws, 
wbp  were  not  so  before;  as  it  en- 
acts "  that  all  bankers,  brokers^ 
"  and  persons,  using  the  trade  or 
profession  of  a  scrivener,  recdv- 
ing  other  men's  monies  or  estates 
into  their  trust  or  custody;  and 
persons  insuring  ships  or  their 
"  freight,  or  other  matter,  against 
perils  of  the  sea,  warehousemen, 
wharfingers,  packers,  builden, 
carpenters,  shipwrights,  yictuak 
ers,  keepers  of  inns,  taverns,  ho- 
tels or  coffee-houses,  dyers,' prin- 
ters, bleachers,  fullers,  calender- 
ers,'  Cattle  or  sheep  salesmen, 
and  all  persons  using  the  trade  of 
merchandise  by  way  of  bargun- 


«< 


If 


«r 


«« 


04 


u 


€€ 


M 


M 


ing,exchange,barteiiiig,eommii> 
non,  consignment,  or  otherwise, 
in  gross  or  by  retail;  and  all  per- 
**  sons  who,  either  for  themselves 
or  as  agents  or  factors  for  ouien, 
seek  their  living  by  buying  and 
selling,  or  by  buying  and  letting 
on  hire,  or  by  the  workmanship 
of  goods  or  commodities,  shall 
"  be  deemed  traders  liable  to  be- 
come bankrupt  Provided  that 
no  farmer,  grarier,  common  la- 
**  bourer,  or  workman,  for  hire, 
*'  receiver-general  of  the  taxes,  or 
*'  member  of,  or  subscriber  to,  any 
incorporated,  commercial,  or 
trading  companies,  established 
by  charter  or  act  of  parliament, 
"  shall  be  deemed  as  such  a  trader^ 
liable,  by  virtue  of  tlus  act,  tt^ 
become  bankrupt" 
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Bradford  v.  Levy.  j^  j^^ 

Assumpsit  upon  a  poUcy  of  insurance  on  the  ship      If  by  some 
Dove,  bound  from  Labrador  to  Oporto,  for  an  average  loss.  ,i^p.g  manifest. 
The  loss  was  stated  in  the  first  and  second  counts,  to  be  by  ^^^^^"  fo. 
the  ship  being  detained  against  the  will  of  the  owners,  and  ^eign  port 

'^  ^  ,      ®  .  against  the  cap- 

master,  and  mariners,  in  the  port  of  Vigo,  by  divers  custom-  tain  for  a  sup- 

house  officers,  and  certain  other  persons  then  acting  un-  Sousian^^ofa 
der  the  authority  of  the  king  of  Spain;  in  other  counts,  P^*lf.^?^' 
by  perils  of  the  seas,  and  in  the  others  by  barratry.  delayed  in  pro- 

It  appeared,  that  in  October,  182^,  the  ship  sailed  on  ^^  ^here  beiog 
this  voyage  with  a  cargo  of  fish,  and,  in  consequence  of  bad  ^^"^  **^Wi 
weather,  was  obliged  to  put  into  the  port  of  Corcubion  in  is  not  a  lots  for 

*n      .  mi  1  1  1  V  •      which  the  un- 

Spain.     The  master  then  went  on  snore  to  make  out  his  derwritersonthe 
manifest;  and  there  a  mistake  was  made  in  the  mamfest  *^P^^      ^' 
by  the  omission  of  seventy  quintals  offish,  which  belonged 
to  the  master  himself.    This  was  discovered,  and  a  new 
manifest  made  out^  the  former  manifest  being  transmitted 
to  Vigo  by  the  Spanish  authorities :  the  ship  proceeded 
on  her  voyage,  and  on  the  13th  of  February,  1819,  having 
sprung  a  leak,  she  put  into  Vigo,  and  there,  from  the  cir- 
cumstance of  the  two  manifests  being  different,  the  autho- 
rities there  suspected  that  he  had  surreptitiously  landed  a 
part  of  his  cargo;  and  proceedings  were  commenced  in 
the  court  of  the  first  instance,  at  Vigo,  against  the  cap- 
tain,   on  a  charge  of  having    surreptitiously  landed  a 
part  of   his  cargo:    in   this  suit  the  captain  was  con- 
demned ;  and,  in  consequence  of  this,  the  ship  was  delayed 
there  from  the  15th  of  February  to  the  6th  of  August, 
1823;  and,  by  reason  of  the  sentence  against  the  cap- 
tain, 300/.  worth  of  the  fish  was  seized ;  but  the  proceed- 
ings were  not  at  all  against  the  ship,  but  only  against 
the  captain  personally.     This  was  shewn  by  an  examined 
copy  of  the  decree  of  that  court,  which  his  Lordship  held 
to  be  evidence  to  shew  what  the  nature  of  the  proceeding 
was. 

Abbott,  C.  J.  — The  case  appears  to  me  to  stand  thus ; — 
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In  ooDMquence  of  a  mistake  in  the  manifest,  the  oflken 
at  Vigo  suspected  that  Uie  captain  had  landed  a  part  of 
his  cargo  surreptitiously :  and  a  suit  is  commenced  agMyt 
himi  and  he  is  condemned  to  pay  a  sum  of  money*  Now, 
how  can  this  be  a  loss  to  afl^  the  underwriters  on  Uie 
ship?  I  cannot  'infer  fraud  in  the  master  without  proof; 
and  there  was  no  suit  against  the  ship. 

Abrahafn  cited  Carruthers  y.  Graif,  3  Camp.  142. 


Abbott,  C.  J.  — ^There  the  ship  was  arrested,  and  here 
she  was  not;,  which  I  think  makes  the  whole  difference. 

Nonsuit. 
Marryat  and  Abraham,  for  the  plaintiff. 

Scarlett  and  F.  Pollock,  for  the  defendant*  ^ 

[Attormes— IT.  ^  E*  WiUoughby,  and  /.  i  SLPmree.^ 


The  case  of  CmrfUken  y.  Chtty, 
3  Camp.  142,  was  an  action  on  a 
policy  of  insurance  on  goods;  and 
tbe  dedaradon  aTorred,  that  the 
ship  with  the  goods  on  board,  when 
at  Cronstadt,  was  arrested  by  the 
persons  exercising  the  powers  of 
government  there,  and  the  goods 
were  then  and  there,  by  the  said 
persons  seized,  detained,  and  con- 
fiscated. The  goods,  it  appeared, 
were  sdzedby  the  officers  of  govern- 
ment there,  and  never  reached  the 
oontignor.  It  was  objected,  that  it 


was  necessary,  in  support  of  dus 
averment,  to  prove  that  the  goods 
had  been  confiscated,  and  to  pnt  in 
a  sentence  of  condemnadon.  Loid 
ElxENBoaouofl  said,  that  Etend- 
ly,  to  show  confiscation,  it  would 
be  necessary  to  prove  Uiat  the 
proceeds  of  the  goods  came  to 
thetreasuryof  the  state;  butbdd 
that  the  averment  was  suffidently 
sustained  by  proof  that  the  goods 
were  fordbly  taken  possesaon  of 
by  the  officers  of  government. 


X>fe.  I7M.  Lloyd  v.  Ashby  and  Others. 

Held,  that  the  iliSSUMPSIT  ftgainst  the  defendants  Ashby,  Shaw,  and 
indonee,  for  ja-  Howell  Rowland,  on  a  bill  of  exchange,  dated  July  S8th, 

Itteofabillof  '  ^   '  -^  ' 

exchange,  can-    1824,  for  8S/.  IZs.  drawn  by  Hugh  Rowland,  and  ad- 

not  maintain  an 

acdon  on  a  bill  accepted  by  one  partner,  in  a  transaction  not  relating  to  tlie  partnenhip,  agunst  a 
Mcret  partner;  .because  such  secret  partner  had  neither  privity  of  interest  in  the  bill,  not  beti^  ac- 
cepted in  a  pwtncrship  transaction ;  nor  was  the  bill  taken  On  his  crediti  as  he  was  not  known  to  be 
a  pardier. 
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Areased  *'  Messn.  Aahby  &  Co."  at  three  mondis  af- 
ter datet  and  payable  to  the  drawer,  who  had  indor- 
sed it  to  the  order  of  the  plaintiff.  The  acceptance  on 
it  was  **  Afihby  and  Rowland,"  and  was  in  the  handwrit- 
ing of  Howell  Rowl^d,  who  was  the  son  of  the  drawer. 
Howell  Rowland  had  suffered  judgment  to  go  by  default; 
and  the  other  defendants  pleaded  the  general  issue. 

The  real  question  to  be  tried  was,  whether  Mr.  Shaw, 
who  was  a  dormant  partner,  was  Uable  on  this  acceptance. 
To  shew  him  to  be  a  partner  with  the  other  defendants,  an 
agreement,  dated  the  S4th  of  June,  1824,  between  Ashby 
and  Rowland  on  the  one  part,  and  Shaw  on  the  other,  was  put 
in;  by  which  it  was  agreed  that  Mr.  Shaw  was  to  become 
a  partner,  and  to  bring  1500/.  into  the  concern,  but  that 
his  name  should  not  appear  in  the  firm,  but  only  those  of 
Ashby  and  Rowland.  It  was  also  proved,  that  the  fact 
of  his  being  a  partner  was  not  made  known,  nor  was  his 
name  used  at  all  in  the  transactions  of  the  firm.  Mr. 
Hugh  Rowland,  the  drawer  of  the  bill,  had  had  dealings 
with  a  former  firm,  while  Mr.  Osborne  was  a  partner  in  it, 
(that  firm  having  traded  under  the  name  of  Ashby  & 
Co.),  and  df  that  firm  Ashby  and  Howell  Rowland  had 
agreed  to  pay  the  debts;  but  there  had  been  no  dealings 
of  any  kind  between  him  and  the  defendants  at  any  time 
since  Mr.  Shaw  had  become  a  partner.  The  plaintiff  had 
taken  the  bill  of  the  drawer  in  payment  of  the  price  of  a 
steam  engine  that  he  had  purchased  of  him,  the  plaintiff 
having  agreed,  before  he  delivered  the  steam  engine,  to 
take  the  acceptance  of  Ashby  &  Co.  in  payment,  he  hav- 
ing, on  enquiry,  understood  it  to  be  a  good  firm. 

SearUtt^  for  the  defendant  Shaw. — I  submit  that  Mr. 
Shaw  is  not  liable  on  this  acceptance:  he  was  a  sleeping 
partner,  and  had  advanced  1500/. ;  but  his  name  was  nei- 
ther used,  nor  even  known.  I  admit  that  he  was  liable  for 
the  debts  of  the  house;  but  a  dormant  partner  cannot  be 
bound  by  transactions  not  belonging  to  the  firm:  he  is 


CASES  AT  NISI  PRIUS. 

only  bound  on  a  partnership  transaction,  he  being  fi* 
able  in  respect  of  interest;  but  if  young  Mr.  Rowland 
wanted  to  raise  money  for  his  own  purposes,  Mr.  Shaw 
would  not  be  liable,  because  he  had  no  interest  in  the 
transaction;  and  he  would  not  be  liable  in  respect  of  cre- 
dit being  given  to  him  as  a  partner;  because  it  was  un- 
known that  he  was  so.    The  drawer  of  the  bill  never  dealt 
with  the  firm  after  Mr.  Osborne  went  out,  but,  having 
money  due  to  him  from  **  Ashby  and  Co.,"  he  draws  a 
bill  for  his  debt,  and  Howell  Rowland  accepts  it.     If  a 
man  receives  a  bill  from  a  partnership  for  a  debt  due  from 
one  or  more  of  the  partners,  he  would  not  recover  against 
the  whole  firm;  and  therefore  if  Mr.  Rowland,  senr.  had 
sued,  even  knowing  Mr.  Shaw  to  be  a  partner,  he  could 
not  have  recovered  against  him,  there  being  no  contract 
between  Shaw  and  the  drawer;  and  the  drawing  of  a  bill 
in  favour  of  an  individual,  only  transfers  the  debt  to  him. 
And  all  that  was  assigned  to  the  plaintiff  was  the  debt  due 
from  Ashby  and  Rowland,  junr.  to  Rowland,  senr.     If  the 
plaintiff,  being  the  indorsee,  had  known  Shaw  to  be  a 
partner,  and  had  taken  the  bill  on  his  credit,   I  know 
that  Shaw  could  not  have  repudiated  the  transaction;  but 
the  plaintiff  did  not  take  it  on  his  credit,  for  he  did  not 
know  that  Shaw  was  a  partner ;  and  if  he  did  not  take  the 
bill  on  Shaw*s  credit,  he  only  took  an  assignment  of  the 
debt  which  was  due  to  tiie  drawer.     If  a  stranger  to  the 
concern,  like  the  plaintiff,  takes  the  debt  of  another  man, 
he  can  only  take  what  that  man  can  give  him.     This  bill 
is  accepted  **  Ashby  &  Rowland,"  but  it  was  for  a  debt 
of  Ashby  &  Co.    A  dormant  partner  may  say  he  was  not 
interested  in  the  transaction;  and,  if  theplaintiff  had  asked 
who  '*  Ashby  &~Co."  were,  he  would  have  been  told  Ashby, 
Rowland,  &  Osborne ;  and  its  being  accepted  ''  Ashby 
&  Rowland,''  makes  no  difference,  as  it  was  only  to  pay 
the  old  debt.    The  question  therefore  is,  whether  a  dor- 
mant partner  shall  be  liable  when  his  name  is  not  used,  and 
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when  the  acceptance  is  given  for  a  debt  due  before  he  was 
a  partner. 

Abbott,  C.  J.  —  If  you  show  that  it  was  given  for  an  old 
debt^  the  case  of  Shireff^*  WilkeSy  1  East,  48,  is  an  autho- 
rity in  your  favour. 

Scarlett, — The  question  then  would  come  to  this: — 
would  an  acceptance  bind  a  dormant  partner,  if  it  were  to 
raise  money  for  the  private  accommodation  of  one  of  the 
partners?  It  is  proved  that  Shaw  was  neyer  a  debtor  to 
Rowland^senr.;  and  therefore  he  had  no  right  to  draw  a 
bill  on  Shaw,  unless  the  latter  had  lent  his  credit,  which  he 
has  not  done.  If  there  were  no  debt  at  all,  and  the  money 
was  raised,  not  for  the  firm,  but  for  the  private  accommoda- 
tion of  one  of  the  partners,  the  dormant  partner  would  not 
be  liable.  If  A.  and  B.  go  to  a  banker's,  and  give  him  their 
draft  for  the  purpose  of  raising  money,  the  banker  can  re- 
aver against  both;  and  if  C.  is  a  dormant  partner,  and  the 
money  was  raised  for  the  firm,  C.  will  be  also  liable ;  but  if 
the  money  was  not  raised  for  the  firm,  C.  would  not  be  li- 
able ;  for  I  submit  that  a  partner  can  only  be  bound  by 
lending  his  credit,  or  by  privity  of  interest. 

Marryai  for  the  plaintiff. — The  case  of  Shireff'y.  Wilkes, 
was  that  of  a  person  who  knew  for  what  the  bill  was  drawn; 
but  no  case  has  decided  that  a  bond  fide  holder  of  a  bill, 
who  does  not  know  whether  it  was  given  for  an  old  debt, 
or  for  a  debt  of  the  new  firm,  or  for  accommodation,  is 
prevented  from  recovering  on  it  against  all  the  partners, 
dormant  or  otherwise.  I  submit,  that  it  would  bind 
those  who  were  partners  at  the  time  of  the  accepting  of 
the  bill.  In  the  case  of  Swan  v.  Heald^  7  Ea.  210,  where 
two  partners  indorsed  a  bill  for  goods  purchased  by  them 
in  one  trade,  and  all  the  partners  who  traded  with  them  in  an- 
other were  held  liable,  although  one  was  a  dormant  partner. 


Lloyd 
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Scarlett.'^That  case  only  decides  that,  being  assets  of 
the  finn,  one  partner  might  pass  it  away.* 

Manryai ^In  the  case  oiBidley  v.  Taylor,  13  Ea.  175, 

it  was  held,  that  if  one  partner  draw  in  the  name  of  the 
firm,  it  will  hind  all  the  partners ;  although  the  bill  be 
passed  away  by  one  partner  in  discharge  of  his  own  sepa- 
rate debt,  unless  there  be  cotin  proved  to  exist  between 
that  partner  and  the  separate  creditor.  And  I  take  it, 
that  whenever  a  bill  has  got  into  the  hands  of  an  indorsee 
for  value,  he  may  recover  on  it,  although  the  drawer  could 
not;  because  the  drawer  knows  for  what  debt  he  took  it, 
and  he  knows  what  partner  he  ought  to  draw  on;  and  a 
distinction  has  always  been  taken  between  the  case  of 
a  drawer,  and  that  of  a  bcindfid$  holder,  who  is  not  gralty 
of  covin,  and  who  does  not  know  of  any  party  but  the 
drawer. 

Abbott,  C.  J.  — ^Was  the  case  of  Bidley  v.  Taylor ,  the 
case  of  an  unknown  partner? 

Stephen. — It  was  not,  my  Lord. 

Abbott,  C.  J. — Imust  take  it,  on  the  evidence,  that  this 
bill  was  accepted  either  for  a  debt  due  before  Mr.  Shaw 
became  a  partner,  or  for  the  accommodation  of  others.  If 
Shaw  had  been  known  to  be  a  partner,  I  should  have  hdd 
that  it  was  taken  on  his  credit;  and  that,  unless  there  was 
fraud  in  the  plaintiff,  he  would  be  entitled  to  recover  on  it 
against  Shaw:  but  as  the  plaintiff  did  not  know  that  Shaw 
was  a  partner,  and  as  he  could  not  have  taken  the  bill  on 
Shaw's  credit,  I  am  of  opinion  that  the  phdntiff  cannot 
recover.  I  ground  myself  on  these  circumstances,  that 
Mr.  Shaw  was  an  unknown  partner,  and  that  the  biD  was 
not  accepted  for  a  debt  from  him,  but  for  the  raising  of 
money  from  which  he  had  no  benefit. 

Nonsuit 
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Marrjfot  and  Stephen^  for  the  plaintiff. 

ScBorUUi  Gumey,  and  Tindal,  for  the  defendant  Shaw. 
[Attoniies— Co/ltfw,  and  Sweet  ir  Co.] 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,*  LITTLEDALS,  J9. 

In  Bank. 

Marry  at  now  moved  for  a  rule  mn  for  a  new  trial,  and  -^m.  %tih. 
argued,  that,  however,  the  drawer  could  not  have  recover- 
ed against  Mr.  Shaw  on  this  hill,  yet  a  hand  fide  holder  for 
value  might  do  so.  As  the  plaintiff  was  not  guilty  of  col- 
lusion, he  could  have  recovered  against  Mr.  Shaw,  if  he 
had  been  an  ostensible  partner,  whether  the  bill  had  been 
accepted  for  a  partnership  transaction  or  not.  This  per- 
son, it  is  true,  waiT  a  dormant  partner;  but  he  had  never 
yet  heard  that  a  dormant  partner  when  discovered,  was 
difierent  m  point  of  liability  from  any  other  partner. 

Bayley,  J. — ^But  this  is  not  a  partnership  transaction. — 
In  all  partnership  transactions,  a  dormant  partner  is  liable, 
no  doubt. 

Marry ai. — If  I  agree  to  sell  goods  to  A.  B.,  and  he  is  to 
pay  me  by  the  acceptance  of  C.  D.,  and  IdeUver  the  goods 
and  get  the  acceptance,  I  am  not  to  inquire  whether  C.  D. 
got  value  for  the  acceptance. 

Bayley.  J. — ^Then  you  would  have  taken  the  bill  on  the 
credit  of  that  person. 

Marryat. — But  would  it  not  be  considered  that  the  bill 
was  taken  generally  on  the  credit  of  the  firm,  whoever  it 
might  consist  of.  If  a  man  take  the  acceptance  of  Messrs. 
Child  &  Co.  the  bankers,  there  is  no  doubt,  that  although 
there  b  now  in  that  firm  no  person  of  the  name  of  Child, 
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all  the  partners  of  the  house  would  be  liable  on  it,  al« 
though  most»  if  not  all  of  them,  were  unknown  at  the  time 
of  the  taking  of  the  bill. 

Abbott,  C.  J. — ^This  is,  no  doubt,  a  case  of  great  im* 
portance:  you  may  therefore  take  a 

Rule  to  shew  cause. 


Die.  ilti. 


If  A.  owe  B. 
a  turn  of  mooe  j» 
e.  g.  4000iL  and 
give  a  warrant 
of  attorney  to 
confess  Judg- 
ment for  that 
sum;  and  after 
that  dealings 
and  payments 
take  place  be- 
tween thtfd  to 
an  amount  of 
20,000i:  on 
each  side  of 
the  account,  but 
no  payment  is 
made  spedficai- 
ly  in  discharge 
of  the  warrant 
of  attorney;  the 
creditor  may  en- 
ibrcc  it,  though 
subsequently  to 
its  date  he  re- 
ceived  a  larger 
sum  than  it  was 
given;  for,  if  the 
money  was  not 
specifically  paid 
in  discharge  of 
the  warrant  of 
attorney,  the  , 
creditor  might 
put  it  in  reduc- 
tion of  which  of 
the  two  accounts 
W  chose. 


WooLEY  and  Others,  Assignees  of  Dowman  and  Offley, 
Bankrupts,  v.  Jennings  and  Another. 

1  ROVER  for  goods  and  bills  of  exchange.    Plea — Ge- 
neral issue. 

It  appeared  tihat  the  bankrupts  and  the  defendants  having 
had  considerable  dealings,  and  a  balance  of  about  4000/. 
being  due  to  the  defendants,  the  bankrupts,  on  the  20th 
of  January,  18S3,  gave  a  warrant  of  attorney  to  confess  a 
judgment  to  the  defendants.  This  warrant  of  attoniey 
was  endorsed: — 

"  The  within  warrant  of  attorney  was  given  to  secure 
the  sum  of  4000/.,  with  lawful  interest  thereon.'* 

By  a  statement  of  the  accounts  between  the  bankrupts  and 
the  defendants,  which  statement  was  partly  in  the  hand- 
writing of  one  of  the  defendants,  and  contained  the  whole  of 
their  dealings  up  to  September  22nd,  1823,  it  appeared  that 
payments  had  been  made  by  the  bankrupts  between  the  date 
of  the  warrant  of  attorney  and  the  time  of  the  making  up  of 
the  account,  to  an  amount  of  near  20,000/.,  but  that  there 
were  dealings  on  the  other  side  of  the  accoimt  to  near  the 
same  amount;  and  no  mention  was  made  of  the  warrant  of 
attorney.  On  the  face  of  this  statement,  a  balance  of 
2409/.  4j.  9d.  appeared  to  be  due  to  the  defendants,  ex- 
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chudTe  of  any  sum  that  might  be  due  on  the  warrant  of  at- 
torney. On  the  4th  of  October,  182S,  a  writ  of/Sm/octcw 
was  8uedoatbythedefendantsagainstthebankrupt8)Onthe 
warrant  of  attorney ;  and  on  the  S9th  October  the  commis- 
aon  of  bankrupt  issued.  The  question  therefore  was ^  whe- 
ther the  warrant  of  attorney  had  been  satisfied  by  the  pay- 
ments that  had  been  made. 
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Abbott,  C.  J. — It  appears,  by  this  accoitnt,  that  sums 
▼ery  much  exceeding  4000/.  were  paid  after  the  warrant 
of  attorney  was  given,  but  that  there  is  nearly  as  much 
on  the  other  side  of  the  account.  On  this,  the  assig- 
nees contend,  that  as  soon  as  a  sum  of  ifiOOL  was  paid, 
tliefe  was  an  end  of  the  warrant  of  attorney,  it  being  sa- 
tisfied.  Now,  can  you,  Mr.  Atttymey-Oenetal^  adduce 
any  eyidence  that  any  payment  was  made  specifically  to 
reduce  this  warrant  of  attorney. 

The  Atiomey-OeneraL  —  I  cannot,  my  Lord. 

Abbott,  C.  J. — ^Then  I  think  that  this  faUs  within  the 
general  rule  of  law.  The  pajrments  were  made  generally ; 
and  the  receiver  put  them  to  the  current  account.  There 
is  no  appropriation  of  the  money  by  the  debtor:  he  leaves 
it  to  the  creditor  to  put  it  in  reduction  of  either  debt,  and 
the  creditor  appropriates  it  to  the  running  account. 

F.  Pollock. — The  question  intended  to  be  raised  is, 
whether  there  can  be  a  running  security  given  by  a  trader 
for  his  creditor  to  have  immediate  execution  for  debts  that 
became  due  afterwards. 


Abbott,  C.  J. — I  am  not  called  upon  to  decide  that  ab^ 
stract  proposition. 

The  Jtiomey-Oeneral. — They  took  too  much  under 
the  execution;  as  it  appears  that  the  real  balance  was 
2409/.  4i.  9rf.,  and  they  levied  for  4000/. 

VOL.  If.  h 
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Abbott,  C.  J. — ^If  they  had  a  lighl  to  sue  out  ezoea« 

tion  at  all,  troTer  is  not  the  proper  remedy  fiyr  their  tBldag 

too  much. 

Verdict  for  the  defendant. 

The  Aiiomey-Oenerat^  Oumej/p  l\ttmt(mf  and  P.  Pot- 
lock,  for  the  plaintiffs, 

Scarlett  and  Marryat,  for  the  defendants. 
[Attoniei — J,  Jttmei,  and  7.  Joncf .] 


Action  liet 
against  a  penon 
for  laying  of  an 
hM  flIMf  tovcKn 
keeper,  "you 
are  a  pauper, 
and  will  be  in 
the  bankrupt 
lift  in  leu  than 
twelre  months ;" 
and  it  is  not  ne- 
cessary, to  sup- 
port an  action 
for  words  spok- 
en of  a  man  in 
his  trade,  that 
his  trade  should 
be  arerred  in 
the  declaration 
to  be  such  an 
one  as  will  make 
him  liable  to 
the  bankrupt 
laws;  and  proof 
at  the  trial  that 
he  has  once  sold 
spirits  to  be  con- 
sumed out  of  hii 
bouse,  is  suffix 
dent  proof  of 
his  being  a 
trader. 


Whittington  V,  Gladwin. 

Slander.— The  declaration  stated,  that  the  pUintiffj 
before  and  at  the  time  of  the  committing  of  the  grienmoea 
complained  of,  had  been,  and  that  he  still  was,  tm  inn  and 
tavern  kepeer,  and  had  always  exercised,  &c«,  and  still  did 
exercise,  &c.,  the  same  trade  or  business  with  great  integ- 
rity, &c.,  and  that  the  defendant,  wickedly  and  maliciously 
intending  to  injure  him  in  his  good  name,  fisune,  and  credit, 
and  also  to  iiyure  him  in  his  said  trade  or  bnsinesB,  in 
a  certain  discourse,  &c.  spoke  these  words  :-*-''  Yon  are  a 
pauper:  you  will  be  in  the  bankrupt  list  in  less  than  twche 
months.*'  Plea — General  issue.  The  words  were  ad- 
dressed to  the  plaintiff,  in  the  oofiee-room  of  hia  own 
house,  and  in  the  presence  of  several  of  his  neighbours. 
One  of  the  witnesses,  who  proved  the  speaking  of  the 
words,  proved  also  that  the  plaintiff  had  sold  him  a  quan- 
tity of  spirits,  to  be  consumed  out  of  the  house; 

Abbott,  C.  J.  ruled,  that  such  proof  was  quite  sufficient 
to  shew  that  the  plaintiff  was  a  trader  liable  to  the  bank- 
rupt laws.     His  Lordship  left  the  case  to  the  jury,  who 

returned  a 

Verdict  for  the  plaintiff. — Damages,  lOf. 

ArorM/,  BroMgAam,  and  i%tie,  for  the  plaintiff. 

Marryaty  and  Lu^tew,  for  the  defendant. 

[Attoniiea— YfktMiVi^dm,  snd  B«riU2cy#.] 
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In  the  eoBidBg  Hiltty  Tem,  Mtarryai  mo>«d  for  a  riile  IM5. 
to  shew  cause  why  the  judgment  thould  not  be  arrested,  WsrmireTiif 
on  the  ground  that  the  ayerment  in  the  dedaration,  that 
die  plaintiff  was  tti  inn  and  tavern  keeper,  was  insufficient^ 
as  he  was  not,  in  either  ^  those  capadtifis,  subject  to  the 
dien  bankrupt  laws ;  and  the  words  spoken  not  being  action- 
able in  thems^es.  It  had  always  been  understood,  thdt 
words  importing  insolvency,  spoken  of  a  man  not  liable  to 
die  bankrupt  laws,  would  not  support  ain  action.  '<^To  callia 
man  bankrupt  generally,  no  action  Will  lie  upon. it.^'l  ¥i* 
ner^s  Abridgment,  475.  He  must  catty  oh  trade  tiy  buy- 
ing and  selling.  And  in  a  case  in  Siderfin,  S9B,  judgment 
was  arrested,  because  it  was  not  averred  that  the  plaintifr 
got  his  fiving  by  buying  and  selling.  He  cited,  also,  an 
Anonymous  case  vtk  Bulst.  4D;  and  CottU  v.*  MaWt,  Gro* 
Car.282(«). 


Abbott,  CX  J. — tt  does  not  appear  to  me  that  the  lattef 
case  is  any  authority  for  the  distinction  you  seek  to  estab'^ 
fish  between  the  case  of  a  man  liable  to  the  bankrupt  laws^ 
and  one  who  is  not  so ;  because,  it  seems  that  the  plaintiff 
there  was  not  in  any  trade  at  all  at  the  time  when  the 
words  were  spoken.  The  single  question  b,  whether 
such  words  as  those  complained  of,  spok^  of  ^  mam  buy«» 
ing  liquors  and  other  articles  for  the  entertainment  of  his 
customers,  may  not  prejudice  him,  although  he  is  not  lia- 
ble to  the  laws  respecting  bankrupts?  May  not  such  a  man 
be  as  much  injured  as  if  he  were  so  liable  ?.    According  to 


(«)  •*  Trin.  8  Car.  Action  for 
*' wor4ii.-r- Wliereas  the  plaintiff 
^  bad  md,  per  nuffnum  tempvs^ 
"  tke  trade  of  buying  aod  sellinf^ 
*'of  cattle,  and  diyers  times 
*  bougbt  upon  his  credit:  that  the 
"  deliendaDt  said  of  Mm,  Thmart 
^  •  ititkrvpt:  thedefendantplead- 
"  ed  NotGnUty,  and  found  against 
and  because  be  did  not 


"  say,  that  he  used  the  trade  at 
'^  the  time  of  the  words  spealdsg, 
**  but  per  moffnvm  tempus  utut 

fuit,  which  may  be  divers  years 

before:  and  the  acdon  lies  not; 

unless,  at  the  time  of  speaking 
^  the  words,  he  used  the  trade  of 

buying  and  selling  of  cattle? 

therefore  it  was  adjudged  for 
*' the  defendant" 


<« 


u 


u 


u 
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IS25,       all  the  principles  upon  which  actions  for  words  are  foiuid« 
WfliTTiHeTON  ^9 1  <^D^  of  opinion  that  he  may. 


Gladwin. 


Bayley,  J. — On  what  principle  is  .it  that,  an  attorney 
may  bring  an  action  for  words  charging  him  with  n^ligenoe 
in  his  profession:  is  it  not  this^  that  it  may  prevent  his 
being  employed?  And  so  an  innkeeper  may  be  injured, 
I  if  you  say  of  him  that  he  is  a  pauper.     Does  not  say- 
ing a  man  is  a  pauper  import  insolvency?    You  would  not 
.  go  to  a  pauperis  house  to  get  entertainments  you  would 
not  expect  at  the  house  of  such  a  man  to  meet  with  those 
things  which  an  innkeeper  is  bound  to  supply.     WhatCTer 
hurts  a  man  in  his  business  is  actionable.     There  is  a  case 
on  the  subject^  1  Lord  Raymond,  610  (6);  and  it  did  not 
appear  there  that  the  plaintiff  was  getting  his  liying  by 
buying  and  selling. 

HoLROYD  and  Littledale,  Js.  concurred. 

Rule  refused. 

ih)  Rmd  ▼.  Hudion.  The  plain-      his  trade,  as  the  declaratioa  slated 
tiffwas  alaoemaa:  and  the  ques-     them  to  be  spoken '' <lr  stalv  ««•»** 


tion  nosed  there  was,  iHiether  instead  of  being  **  mrU  vd  wumU- 
the  action  was  maintainable  for  rio:*'  and  the  Court  thought  it  sof- 
the  words  as  spoken  of  him  in      fident. 


^^'  ^^^  Hannaford  r.  Hunn,  Esq. 

\JS!^^!i^  False  imprisonment.— The  first  count  of  the  dedaia- 
hrooght  by  a  tion  Stated  that  the  defendant,  on  the  14th  of  Aumist.  18^. 
ofwar,  agunst,   assaulted  the  plaintiff  on  board  of  a  certain  ship,  called 

bis  capuin.  The 
defoidant  plead- 
ed two  Mts  of  pleat.    The  fint  set  stated,  that  he  Imprisoned  the  plaintiff  in  order  to  bring  Um  to  a 
court  martial  for  disobedience  of  his  orders,  quarrelling,  ftc   The  second  set  stated,  that  the  impii- 
aoament  took  pUce  in  consequence  of  charges  brought  against  the  plaintiff  bj  a  superior  officer. 
The  sentence  of  a  coart-martial,  held  to  inyesti^te  the  charges,  cannot  be  received  aa  cooda- 

sive  evidence  on  this  state  of  the  pleadings,  but,  to  make  it  so,  should  be  pleaded  as  an  estoppel; 

>nd  it  b  open  to  the  jury,  if  the  j  believe  that  th^  imprisonment  took  place  on  the  charges  staled  in 

the  fiiBt  set  of  pleas,  to  inquire  into  the  truth  of  those  charges,  notwithstanding  the  derition  of  the 

court  martial  upon  them. 
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the  Tweedy  and  compelled  him  to  enter  a  certain  smiall  and        1825. 
confined,  cab.in^  or  room»  and  there  kept  him  imprisoned,    Hannafobd 
without  any  reasonable  or  probable  cause,  for  the  space  of  ^* 

three  days,  whereby  he  suffered  much,  and  was  .injured 
greatly  in  credit,  health,  &c.  There  were  other  counts, 
charging  other  similar  imprisonments ;  but  the  only,  impri- 
sonments upon  which  evidence  was  given  were— that  stat- 
edin  the  first  count,  and  another,  which  followed  an  arrest 
on  the  31st  day  of  August. 

The  defendant  pleaded,  Ist,  the  general  issue;  2d,  that, 
at  the  time  of  the  assault,.  &c.  complained  of  in  the  first 
count,  he  was  captain  and  commander  of  the  Tweed, 
which  was  a  ship  of  war,  and  that  the  plaintiff,  being  a 
person  belonging  to  the  fleet,  and  subject  to  his  command 
as  his  superior  officer, ''  did  wilfully  and  unlawfully  refuse 
to  obey,  and  did  wilfully  and  unlawfully  disobey  a  certain 
lawful  command,  before  then  given  by  him  as  such  officer," 
contrary  to  his  duty,  and  in  breach  of  good  order  and  the 
discipline  of  the  navy,  &c. ;  in  consequence  of  which  he^ 
the  defendant,  put  him  under  arrest,  ^'  in  order  that  he 
might  be  brought,  and  until  he  should  be  brought,  to  trial 
by  a  court-martial  *'  for  his  offence. 

3rd  The  defendant  pleaded  that  the  cause  of  the  ar- 
rest was  disobedience  by  the  plaintiff  to  an  order  issued 
by  a  certain  superior  officer.  .  .  . 

4th.  That  the  plaintiff,  having  quarrelled  with  a  certain 
superior  officer,  defendant  caused  him  to  be  imprisoned. 

5M.  That  the  plaintiff  had  behaved  with  contempt  to 
the  defendant. 

6^A.  That  he  had  behaved  with  contempt  to  a  certain 
superior  officer. 

1th.  That  he  had  used  reproachful  and  provoking 
ipeeeh  and  gestures  to  a  certain  other  person,  tending  to 
make  a  quarrel  and  disturbance. 

8/A.  That  he  Aod  made  in  the  log-book  an  undue,  im^ 
proper,  and  unauthorised  entry. 

9th.  That  he  had  been  guilty  of  falsehood  and  preva- 
rication. 
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lat 5.  lOik.  TluA  he  had  been  guilty  of  m  cffkmce  against  die 

HAirirAvoaD  wtielea  and  ordera  for  the  better  regulation  of  the  n«vy, 
HcV      ««»•<»««•  iS'««««*-««'rtW,  but  not  rtirtingwh^ 
fence  waa. 

There  was  a  similar  set  of  pleas  to  each  of  the  other 
^ounlB  in  the  declaration.  The  rftst  of  die  pleas  stated^  in 
-substancey-that  the  defendant  arrested  the  plaintiff  in  oi^ 
der  to  bring  him  to  a  eourt-^martialy  in  consequence  qfeerimm 
eomplamtSf  charges,  and  aceueaiions  made  to  the  defendant 
against  the  plaintiflr(for  certdoi  ofiencea  theran  spedfled) 
dj^  a  iti^imcyro^Et^sr  of  the  plaintiff's.  Tlie  plaintiff  replied, 
^'  de  infurfa  sua  propria,'*  and  new  assigned  excess.  The 
defendant  rejoined,  '*  Not  guilty/  to  the  new  assignnettty 
and  joined  issue  upon  the  replication. 

The  plaintiff  was  master,  and  the  defendant  captain  of  a 
ship  of  war  called  the  Tweed.^  It  appeared,  that,  on  the  IStii 
Aixgust,  18S4,  the  Tessel  being  then  at  Bahia,  the  defendant 
directed  the  plaintiff  to  sign  a  set  of  orders  whiekhe  had 
made  ftlt  the'  management  of  the  ship's  crew,  particulatly 
refetring  him  to  Order  90.  The  plaintiff,  conceiring  that 
some  of  them  were  at  variance  irith  the  i»inted  inatnie- 
tions,  which  are  issued  for  the  regulation  of  the  navy  in 
geiieral,  dM  not  feel  justified  in  obeying  the  defendant's 
dilrection,  without  first  r^nonstrating,  whidi  he  did  by 
letter  in  the  following  terms  i — 

'« His  Mqesty's  Ship,  Tweed,  Bahia. 
August  14di,  18dk 

''Sir, — ^In  compliance  withyourdirection8,through  these* 
nior  lieutenant,  desiring  me  to  peruse  tiie  SOth  article  of  your 
orders  issued  yesterday,  I  most  respectfiilly  beg  to  in- 
ferin  you,  tiiat  I  hare  complied  vnA  that  order;  and 
I  find,  upon  strict  perusal  of  the  90th  order,  you  refer 
me  to  the  general  printed  naral  instructfens;  and,  having 
so  done,  I  find  in  them  nothing  to  warrant  my  signing  the 
articles  (Numl^rs  14,  SI,  and  SO)  contained  in  your  or- 
der-book; and,  in  corroboration  of  my  statement,  I  beg 
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leaTe  to  refer  you  to  the  articles,  Numbers  7, 9,  and  16  of 
aeet.  I,  chap.  1,  of  general  printed  naval  instructions. 

I  am,  &c. 

(Signed)  G.  Hannaford." 

Shordy  after  the  receipt  of  this  letter  by  the  defendant, 
Ae  first  arrest  complained  of  took  place  in  the  presence 
of  the  whole  ship's  company,  the  defendant  reading  and 
obsearving  on  the  letter  written  by  the  plaintiff,  and  also 
the  articles  of  war,  in  a  violent  and  passionate  manner.  It 
appeared  that,  before  this  time,  there  had  been  some  dis- 
putes between  the  plamtiff  and  Lieutenant  Kelly,  respect- 
ing which  lieutenant  Kelly  had  addressed  a  letter  to  the 
defendant.  The  first  arrest  lasted  three  days,  and  ended 
on  the  17th  of  August;  from  which  time,  tiU  the  81st,  the 
phbtiffocmtiiiaed  to  dkcharge  his  duties  as  master.  On 
the  Slat  he  was  again  placed  under  arrest.  The  crew 
were  present  on  the  quarter-deck,  and  the  defendant  put 
the  order-book  into  the  plaintiff's  hand,  and  told  him 
to  go  down  and  sign  it.  The  plaintiff  took  the  book  and 
went  down;  and,  when  he  returned,  he  gave  the  book, 
signed,  to  the  captdn,  accompanying  the  act  with  a  re- 
monstrance against  the  effect  of  some  of  the  orders. 
This  second  imprisonment  lasted  41  days.  At  the  time 
of  this  arrest,  the  plaintiff  was  accused  by  the  defendant 
of  fidsehood  and  prevarication,  and  also  of  having  made 
some  improper  aIterati<His  in  the  log-book,  varying  from 
the  contents  of  the  log-board;  but  the  lieutenant  of 
the  watch  proved  that  the  alterations  accorded  with 
tlie  fSeu^ts,  and  that  they  were  made  by  his  direction  (a). 


HAVNAfOKD 
V. 

Hvmr, 


(s)  BeeHoa  6,  Qisp.  2,  Art 
32,  p.  19%  of  the  piiatad  naval  in- 
stiuctioDi,  under  the  head  of  mas- 
ter, alter  stadng  tlie  duty  of  the 
■MBler  to  make  entries  in  the  log- 
book from  the  log-bovd;  and  al* 
so  of  the  lieutenants  to  ugn  the 
entries,  goes  on  to  say,  **  after 


the  log-book  has  been  tigjMd  bf 
the  lifiuteaaats,  no  alteration,  how- 
ever trifling,  is  to  be  made  in  it, 
without  the  approbation  of  the 
captain,  and  the  perfect  recollec- 
tion of  the  lieutenant  of  the  watch, 
that  such  alteration  b  pn^^." 
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16^5.        It  appeared  also^  that  the  captain  had  told  the  plaintiflr 

Hannaforo    ^^^^  ^^  ought  make  what  alterations  he  pleased  in  the  log- 
I*  ^'  book.     The  arrest,  during  great  part  of  the  time,  was  what 

is  called  close. 

The  orders  of  the  defendant,  particularly  referred  to  in 
the  plaintiff's  letter,  and  which  were  given  in  evidence, 
were  as  follow: — 

**  lifth.  It  having  frequently  occurred^  that  serious  and 
unfortunate  disputes  have  arisen  between  the  ships  whe 
have  embarked  specie  and  the  shippers  thereof,  in  conse- 
quence of  not  adopting  a  cautious  and  official  mode  in  so 
doing;  it  is  my  direction  that  the  master  attend  and  pay 
most  particular  attention  to  this  branch  of  his  duty;  and 
whenever  any  treasure  be  brought  on  board,  that  he,  with 
the  officers  of  the  watch,  and  the  purser,  attend  in  my  fore 
cabin,  and  there  count  out  every  box,  or  bag,  dollar,  and 
coin  so  received,  which  he  shall  describe  by  number,  mark, 
and  contents  in  the  log-book,  signed  by  the  officers  of  the 
watch ;  and  having  so  counted  and  re-packed  all  such  trea- 
sures, he  is  to  pay  most  particular  attention  to  its  stowage 
in  such  place  as  shall  be  pointed  out  by  the  commanding 
officer,  and  not  leave  the  place .  until  safely  and  securely 
lodged,  which  he  is  to  report  to  me  if  on  board,  or  the  first 
lieutenant  in  my  absence." 

2liL  "  Whenever  any  officer  may  be  desirous  of  mak- 
ing any  official  communication  with  the  commander  in  chief 
or  other  public  department,  it  shall  be  done  by  letter  to 
me,  that  I  may  forward  or  withhold  the  same  as  I  shall 
judge  fit  for  his  majesty's  service." 

SOM.  "  It  is  with  regret  that  I  advert  to  the  recent  per* 
petual  complaints  of  an  officer  against  his  superior  in  the 
execution  of  his  office ;  and,  anxious  to  terminate,  if  possible, 
such  conduct  without  resorting  to  extremes,  I  refer  that 
officer  to  the  serious  consideration  of  the  articles  of  war, 
Nos.  19,  SI,  22 f  and  23^  as  well  as  the  general  printed  in- 
structions,— further,  he  herewith  receives  my  most  posi- 
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live  orders,  never,  upon  any  pretence  whatsoever,  to  pre-        ISftS. 
some  to  enter  into  any  altercation  again  with  him  upon  the    Haknapord 
quarter-deck ;  but  that  he  confonn  to  the  discipline  of  the        |,  ** 
sendee,  and  a  cautious  observance  of  the  21st  article  of 
war,  as  well  as  the  ISth  order,  &c«  &c.  &c.*' 

The  articles  in  the  naval  instructions  relied  on  by  the 
plaintiff  as  his  authority  for  his  conduct,  and  which  were 
also  read  in  evidence,  were  the  following: — 

Sect.  1,  chap.  1,  Art.  7.  "  If  an  officer  shall  observe  any 
misconduct  in  his  superior,  or  shall  suffer  any  personal  op- 
pression, injustice,  or  other  ill  treatment,  he  is  not,  on  that 
account,  to  fail  in  any  degree  in  respect  due  to  such  superior 
officer;  but  he  b  to  represent  such  misconduct  or  ill  treat- 
ment to  the  captain  of  the  ship  to  which  he  belongs,  or  to 
the  flag-officer  commanding  the  squadron  in  which  .he 
serves,  or  to  the  commander  in  chief,  as  circumstances 
may  require." 

j/ri.  9.  '^  If  an  officer  or  other  person  shall  have  occa- 
sion to  represent  the  misconduct  of  any  officer,  or  shall 
have  cause  of  complaint,  he  is  to  represent  it  to  the.captain 
of  the  ship  to  which  he  belongs;  but  if  the  captain  shall 
not  attend  to  his  representations,  or  if  the  captain  be  the 
officer  whose  misconduct  he  shall  think  it  necessary  to  re- 
present, or  of  whose  ill  treatment  he  shall  have  cause  to 
complain,  he  is  to  make  his  representation  to  the  com- 
mander in  chief,  to  the  superior  officer  present,  or  to  the 
Secretary  of  the  Admiralty,  as  circumstances  may  re- 
quire." 

Art.  15.  "  If  an  officer  shall  at  any  time  receive  from 
his  superior  an  order  which  may  be  contrary  in  any  re- 
spect to  any  article  in  these  general  instructions,  or  to  any 
particular  order  he  may  have  received  from  the  Lords  Com- 
missioners of  the  Admiralty,  or  from  any  superior  officer, 
he  is  to  represent  in  writing  such  contrariety  to  the  officer 
from  whom  he  shall  have  received  the  order;  but  if  after 
such  representation,  that  officer  shall  direct  him  to  obey  .the 


9, 
HUNV. 
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UiB.       order  he  has  giyen  him»  he  is  to  obey  it,  and  report  the 
HAwvAtoftD   circiimstaiices  to  the  commander  in  chief,  or  to  the  Secre- 
tary of  the  Admiralty^  as  may  be  necessary.'* 

It  appeared  £rom  the  evidence,  that  between  the  ISA 
August,  when  the  plamtiff  was  first  required  to  sign  the 
order-book,  but  refused,  and  the  Slst  when  he  did  actually 
sign  it,  norepetitionof  the  order  to  sign  had  been  gi'veo  by 
the  defendant:  it  was,  therefore,  contended  for  the  phdift- 
tiff,  that  he  had  acted  properly  in  the  affiiir,  and  was  not 
guilty  of  any  l»each  of  his  duty. 

It  did  not  appear  that  there  was  any  unnecessary  dday 
in  bringing  the  plaintiff  to  trial  by  the  court-martiaL 

The  charges  exhibited  by  the  defendant  before  the 
court-martial  against  the  plaintiff,  were  as  follow: — 

lit  Charge.  For  a  breach  of  the  19th,  SSd,  and  SSd  ar* 
tides  of  war,  on  or  about  the  S9th  July,  and  7th  Angost, 
by  conduct  as  set  forth  in  Lieutenant  Kelly's  letter  of  the 
latter  date. 

.2d  Charge*  For  behaving  to  me  widi  disrespect  and 
contempt,  on  or  about  the  10th  day  of  August,  in  dedar^ 
ing  that  he  stood  too  high  at  the  board  (Navy  Board)  to  be 
afraid  of  or  hurt  by  any  representation  I  could  make  of  his 
conduct. 

8rd  Charge.  For  disobedience  of  orders  and  un-officer* 
hke  conduct,  between  the  10th  day  of  August,  and  89di 
of  the  same  month.  ' 

44h  Charge.  For  making  insertions  in  the  log-book  rela- 
tive to  me,  without  my  directing  him  so  to  do,  more  parti- 
ctthurly  on  the  morning  of  Sunday,  the  29th  August;  and 
being  guilty  of  falsehood  and  prevarication  when  taxed 
therewith  on  the  quarter-deck. 

As  to  the  first  and  second  charges,  the  courtHnartial 
were  of  opinion,  that  they  could  not  dedde  upon  them,  in- 
asmuch as  the  first  arrest  having  been  put  an  end  to  on 
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the  17lh  Augiist,  all  chai^ges  prior  to  that  time  weie  done 
away  with. 

Aa  to  the  third  and  fiborth  charges,  the  court  were  of 
opinion  that  they  were  in  part  proved,  and  decided  that 
die  plaintiff  should  he  reprimanded,  and  admonished  to  be 
more  careful  in  his  behaviour  in  future.* 

The  ^ttcfntjf'Oeturalt  for  the  defendant,  contended, 
that  although  the  oourt-martial  were  in  error  in  not  decid- 
ing on  the  first  and  second  charges  which  related  to  the 
first  arrest;  yet  as  the  whole  affair  had  been  investigated, 
and  evidence  heard  on  both  sides,  it  was  not  competent  to 
go  into  the  investigation  a  second  time  before  a  tribunal 
of  a  different  description*  He  relied  on  the  sentence  of 
the  court  as  condusive  upon  the  question. 

AnM>TT,  C.  J. — ^I  think,  if  you  mean  to  say,  that  you  pat 
the  plaintiff  under  arrept  in  order  to  bring  him  to  a  court- 
martial,  and  that  you  did  so  bring  him,  and  rely  on  the  sen* 
tence  of  the  court-martial  as  conclusive,  you  must  so  plead 
it,  and  plead  it  by  way  of  estoppel.  By  this  form  of  plead« 
ing  you  consent  to  bring  the  question  before  a  jury.  The 
questions  are,  whether  the  defendant  did  put  the  plaintiff 
under  arrest  for  the  charges  alleged  in  (lie  pleas;  and  I 
take  it  Aat  the  truth  of  those  charges  is  to  be  inquired  of 
here.  One  set  of  pleas  justifies  the  arrest,  on  the  ground 
of  a  charge  of  disobedience  made  by  another  officer.  And 
Ishall  teD  the  jury,  that  if  they  think  the  arrest  took  place 
m  oonaequence  of  the  charges  made  by  Lieutenant  Kelly, 
then  they  must  find  th^  verdict  for  the  defendant:  and  I 
shall  leave  it  to  them  to  say,  whether  it  took  place  for  that 
or  ftr  any  other  cause. 

The  AHorney^-Oeneral  dien  addressed  the  jury,  and 
caQed  a  witness,  whose  testimony,  though  it  shewed  some 
acts  of  impropriety  on  the  part  of  the  plaintiff,  did  not 
vary  the  case  as  proved  by  his  witnesses. 


HUNN, 
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ABBOTTy  C.  J.  in  his  summing  up  said — ^The  arrest  inthii^ 
Hannafobq    CABe  is  what  is  called  close.     But  I  am  of  opinion,  in  point 
of  law,  that  it  is  in  the  discretion  of  the  superior  officer  to 
say,  whether  an  arrest  shall  be  close  or  at  large*    If  he 
put  a  party  under  arrest  without  cause,  then  the  differoioe 
is  matter  of  consideration,  only  with  a  view  to  the  estimate 
of  damages.    Upon  this  record,  I  am  of  opinion,  in  point  of 
law,  that  it  is  left  for  you  to  inquire  whether  the  arrest 
took  place  on  any  of  the  alleged  grounds,  either  in  conse- 
quence of  disobedience  to  the  defendant,  or  of  a  charge 
made  by  another  superior  officer.     If  you  think  that  the 
cause  of  arrest  was,  on  both  days,  the  complaint  made  by 
Lieutenant  Kelly,  then  you  will  find  for  the  defendant  on 
those  pleas  which  so  state  it ;  but  if  you  think  that  it  was  not 
for  that,  but  for  the  others,  viz.  that  the  plaintiff  had  in 
fact  disobeyed,  quarrelled,  &c.,  then  I  am  of  opinion,  that 
you  are  at  liberty  to  inquire  into  the  truth  of  the  chaq;es 
made.    The  letter  of  the  14ih  of  August,  is  stated  by  the 
defendant  to  be  his  ground  of  arrest  in  his  letter  to  the 
Admiral.    But  I  think  that  he  is  not  to  be  held  strictly  to 
the  circumstance  of  the  letter ;  but  if  he  can  shew  improper 
conduct  before,  he  is  at  Uberty  to  take  advantage  of  it.  There 
is  no  entry  in  the  log-book  previous  to  that  time.  I  think  that 
the  letter  of  remonstrance  respecting  the  signing  of  the  or- 
ders, is  not  an  act  of  disobedience.  It  is  not  necessary  that  I 
should  give  any  opinion,  as  to  whether  any  thing  in  the 
defendant's  order-book  was  contrary  to  the  printed  in- 
structions.   I  think  it  was  competent  to  the  captain  to 
make  the  order  about  the  bullion.    I  think  the  defendant 
was  justified  in  asserting  that  quarrels  had  taken  place, 
without  mentioning  the  names  of  the  parties :  and  I  think 
that  the  order  made  by  the  defendant  about  sending  letters 
through  him  to  the  commander  in  chief,  is  at  variance  with 
or  at  least  hardly  warranted  by  the  printed  instructions; 
but  I  do  not  think  it  necessary  to  lay  down  any  positive 
opinion  on  the  subject.    The  question  as  to  the  first  ar* 


MICHAELMAS  TERM,  6  GEO.  IV.  167 

test  is,  did  the  plaintiff  disobey  the  captain  and  refiise  to  1825. 
sign  the  orders?  As  to  the  second  arrest,  I  think  it  seems  HAxvAromD 
to  have  been  made  in  consequence  of  the  entry  in  the  log-  Hum h 
book*  I  find  nothing  in  the  printed  instructions  which  re- 
quires the  master  to  confine  the  entries  in  the  log-book 
to  that  which  is  on  the  log-board,  and  I  should  be  greatly 
surprised  if  it  were  so.  -If  you  shall  be  of  opinion  that  the 
first  arrest  took  place  on  the  writing  of  the  letter  as  to  the 
signing  of  the  orders,  and  that  the  writing  such  letter  was 
not  an  act  of  disobedience ;  and  if  you  shall  think  that  the 
second  arrest  was  made  in  continuation  of  the  first,  or  on  ac- 
count of  the  insertion  in  the  log-book,  or  of  prevarication 
and  falsehood,  and  also  that  the  entry  was  not  an  unau- 
thorized entry,  and  that  there  is  no  proof  of  falsehood  or 
prevarication ;  then  in  either  of  these  cases  you  will  find 
your  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. — Damages,  800/. 

Brougham^  Parke,  and  PatHsan,  for  the  plaintiff. 

The  Attomejf'General,  Scarlett,  and  Maule,  for  the  de- 
fendant. 

[Attomies — Vincent,  and  C.  Jones.'^ 


The  case  of  WaU  v.  M'Nt^ 
tried  before  Lord  Mans- 
HELD  at  West  Sitt.  aft.  M.  T. 
1779,  dted  in  1  T.  R.  636,  was  an 
action  brought  by  a  captain  m  the 
AMcan  Corps,  against  the  defend- 
ant, who  wasL&eutenant-Ooyemor 
of  Sencgambia,  for  imprisoning 
1dm  for  nine  months  at  Gambia, 
under  drcnmstances  of  cruelty. 
The  defendant  pleaded  the  general 
issue,  intending  to  justify  the  im- 
prisonment as  under  the  mutiny 


act,  on  the  ground  of  the  plun- 
tiffs  disobedience  of  orders.  (By 
the  army  mutiny  acts  defendants 
may  give  special  matter  in  evidence 
under  the  general  issue).  The 
alleged  disobedience  was,  that  the 
plaintiff,  being  ill,  had  left  his  post 
without  leave  from  his  superior. 
Lord  Mansfield  said, "  In  trying 
the  legality  of  acts  done  by  mili- 
tary officers  in  the  exercise  of  their 
duty,  particularly  beyond  the  seas, 
where  cases  may  occur  without  the 
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1825. 


poHibility  of  appUcition  for  pro- 
per adTioe^  greoft  latitude  ought  to 
be  allowed,  and  they  ought  not  to 
sdlbr  for  a  slip  of  form,  if  thrir 
islentoi  appeanhy  theeridenoe 
lo  be  upright :  it  is  the  aame  aa 
when  complainta  are  brought  »- 
gdnst  inferior  dvil  magistrates, 
such  as  Jusdces  of  the  peace,  for 
aett  done  by  them  in  the  exenaae 
of  their  dvil  duty.  There,  the 
prindpal  inquiry  to  be  made  is, 
how  the  heart  stood ;  and  if  there 
appears  to  be  nothing  wrong  there, 
great  latitnda  trill  be  allowed  for 
mis^qprehenaion  or  mistake.  Bu^ 
on  the  other  hand,  if  the  heart  is 
wrong,  if  cruelty,  malice  and  op- 
presrion  appear  to  hare  occasioned 
or  aggravated  the  imprisonment 
or  other  iigury  complained  of,  they 
ahall  not  cover  themselTes  with  the 
thin  veil  of  leg^  forms,  nor  escape, 
under  the  cover  of  a  justification, 
the  most  technically  regular,  from 
that  punishment  which  it  is  your 
province  and  your  duty  to  iniict 
in  so  scandalous  an  abuse  of  pub- 
lic trust  It  is  admitted*  that  the 
plaintiff  was  to  blame  in  leaving 
his  post;  but  there  was  no  enemy, 
no  mutiny,  no  danger.  His  health 
was  declining,  and  he  tnisted  to 
the  benevolence  of  the  defendant 
10  coBsidar  the  drcomitanoei  un- 


der which  he  actedi  but,  suppoug 
it  to  be  the  defendant's  duty  to 
call  him  to  a  military  account  for 
Ins  mifloondnct,  wfast  apology  h 
there  for  den^ng  him  the  use  of 
common  air  in  a  sultry  dimstc^ 
and  shutting  him  up  in  a  gioomj 
prison,  wlure  there  was  no  pen- 
bility  of  bringing  Inm  to  a  trial  for 
several  months,  there  not  beiag  a 
sufficient  number  of  officers  to 
form  a  court-martial;  those  cir- 
cumstances, independent  of  die 
clearest  evidence  of  maBce,  u 
sworn  to  by  one  of  the  wilnsswi, 
are  sufficient  for  you  to  pmoae 
a  bad  malignant  motive  in  the  d^ 
fendant,  wiiich  would  destroy  hb 
justification,  had  it  evenbeen  with- 
hi  the  power  delegated  to  tiie  do* 
fendant  by  his  commission.''  The 
jury  found  a  verdict  for  die  plsis- 
tiff,  damages,  £1000. 

In  the  case  of  Warden  v.  Bml^, 
4  Taunt.  «7»  it  waa  held  tim  « 
action  for  false  imprisonment  lies 
by  an  ii^erior  officer  afsinsl  hb 
superior,  for  an  imprisonment  for 
disobedience  of  an  order  not  within 
the  scope  of  nulitary  authority,  al- 
though the  imprisonment  had  been 
followed  by  a  court-martiaL  In 
that  case,  the  hnv  on  this  subject 
was  much  discussed  by  the  lesn- 
ed  se^eants  engaged  ni  it 
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IBM. 

A^oumed  Sittings  at  Westminster ,  after  Michael- 
mas Term,  1825. 


HvoHss  V.  Brbeim  and  Others.  /«.  91A. 

^IlSSUMPSIT  for  marble  chimney-pieces  sold  and  de-    if  a  written  ps* 
lirered,  with  the  common  money  counts.    Plea — Grene-  J^^"*?"** 

rai  issue.  goods,  and  the 

The  question  raised  was^  whether  the  following  written  agree  "to  fin- 
agreement  (which  was  not   declared  on  in  anj  special  "^^.SmBke 
count),  required  a  stamp.  manner."   xwa 

agreement  does 
not  require  any 

"Marblechimney-pieces  for  the  Castle  Inn.    Two  black  Il^^J^^^n^ 
marble  in  the  large  room,  one  statuary  in  the  back  room  for  the  sale  of 

,  ,  goodly  and  not 

adjoining."    (It  specified  several  more  chimney-pieces).       for  the  doing  of 

"  Memorandum  of  an  agreement  between  Breeds,  Fam-  ,ieed  not  be 
comb,  &  Co.,  and  Thomas  Hughes,  Clerkenwell,  London.  3^^^  *«^- 
7%e  aforesaid  T.  Hughes  doth  agree  tojinish  the  aforo' 
said  marble  chtmney-pieces  in  a  tradesman-like  manner^ 
at  prices  before  agreed  to,  by  the  4fth  of  June,  1818." 
"  This  agreement  agreed  to  on  the  1st  day  of  May,  1818. 
"  T.  Hughes  dodi  further  agree  to  execute  the  above  or- 
der by  the  time  above  mentioned.    In  default,  T.  Hughes 
to  forfeit  the  price  of  the  aforesaid  chimney-pieces.  A  bill  at 
thr^e  months  for  the  amount.    (Signed  by  the  parties)." 

ChUty,  for  the  defendant  Famcomb,  objected,  that  tliis 
agreement  required  a  stamp,  because  the  goods  were  not 
in  a  state  to  be  delivered  when  the  agreement  was  entered 
into — something  more  was  to  be  done — ^they  were  to  be 
finished.    And  he  cited  Buxton  v.  JBedal,  3  £a.  803  (a). 

(c)  In  that  case  it  was  held,  that  55  Geo.  3,  c.  184,  are  ''  memo- 

a  contract  for  the  making  of  goods  nudum,  letter,  or  agreement  made 

required  a  stamp.    The  words  of  for  or  reladng  to  the  sale  of  any 

the  exemption  in  the  stamp  act,  goods,  wares,  or  merchandizes." 
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Abbott,  C.  J. — I  think  this  is  a  contract  relatiiig  to  the 
sale  of  goods;  and,  therefore,  within  the  exception  of 
the  stamp  act:  the  defendants  order  the  goods,  and  the 
plaintiff  is  to  complete  and  send  them.  That  is  only  goods 
sold. 

Campbell  on  the  same  side. — Perhaps  your  Lordship 
will  save  the  point.  This  agreement  was  entered  into  before 
the  goods  were  complete;  and  therefore  is  an  agreement 
for  work  to  be  done,  as  well  as  for  the  sale  of  the  goods  when 
complete,  and  therefore  ought  to  be  stamped.  The  plain- 
tiff first  agrees  to  make  what  were  blocks  of  marble  into 
chimney-pieces;  and  then  to  sell  them  to  the  plaintiff:  it 
cannot,  therefore,  be  an  agreement  for  the  sale  of  goods, 
as  they  were  not  goods  in  a  state  to  be  sold  at  the  time  of 
entering  into  the  contract. 

Abbott,  C.  J. — It  by  no  means  appears  that  the  chim- 
ney-pieces did  not  exist  at  all,  but  rather  the  contrary, 
for  it  seems  they  only  required  to  be  finished.  I  am  dear- 
ly of  opinion,  that  this  is  a  contract  relating  to  the  sale  of 
goods,  and  therefore  does  not  require  any  stamp.  I  think 
that  the  fact,  that  something  remained  to  be  done  to  the 
goods  before  the  deliyery  makes  no  difference;  indeed,  I 
have  no  doubt  on  the  point. 

Verdict  for  the  plaintiff. — Damages,  77/.  16f. 
Owmey  and  D.  F.  Jones ^  for  the  plaintiff. 
Can^helt  and  CMtfy,  for  the  defendant  Famcomb. 

Hutchinson,  for  the  defendant  Breeds. 

[Attornies-^Cr.  Selhy,  and  Knawles  for  the  defendant  Breads  and 
Oreg$9n  j^  P.  for  the  defendant  Pumamh^ 
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Assumpsit  for  work  and  labour  as  a  servant.  if  one  execute  a 

It  appeared  on  the  part  of  the  plaintiff,  that  he  was  em-  •"?'■  '^^^J' 

rr  r  r  ^  ^  wawt  on  board 

ployed  as  the  cuddy-servant  of  the  Astell  East  India  ship,  as  an  able  aea- 

of  which  the  defendant  was  the  captain ;  and  the  plaintiff's  wage8,and  when 

former  master.  Captain  Freeman,  proved,  that  he  had  em-  ^d^nwrwintr 

ployed  him,  and  found  him  a  valuable  cuddy-servant,  and  if  there  be  no 

ahvays  gave  him  enough  to  make  up  his  seaman's  wages  ment  that  he 

85/.  a  year.     The  cuddy-servant  is  the  person  who  waits  karate  wages 

at  dinner,  &c.  on  the  passeni?ers  on  board  East  Indiamen.  asacnddy-ser- 

'^  ^  vant,hecan 

mninfain  nO  ac- 

Scarlett  for  the  defendant. — I  submit,  that  the  plaintiff  captain  for 
must  be  called,  for  he  has  executed  the  ship's  articles  ^^ty!  Whe- 
as  an  able  seaman,  at  35f.  a  month  waires ;  and,  according  ^«'  ^  <^"^^> 

,  ,      '  ©      »  »  o   if  there  were  an 

to  the  authorities  and  the  act  of  parliament,  he  can  reco-  express  agree- 
ver  no  more.  In  the  case  of  White  v.  Wilson,  2  Bos.  &  *°  "" 
Pul.  116,  it  was  laid  down,  if  a  man  agree  by  the  ar- 
ticles to  serve  for  certain  wages,  he  cannot  recover  more* 
And  by  the  stat.  S  Greo.  S,  c.  36,  the  owners  of  ships  are 
obliged  to  have  articles  signed  containing  the  terms  agreed 
on.  And  it  has  been  held  also  in  the  Admiralty  Courts, 
that  no  man  can  recover  more  than  is  specified  in  the  ship's 
articles.  Now  the  defendant  had  been  paid  the  sum  spe- 
dfied  in  the* articles,  and  more*. 

The  ship's  articles,  signed  by  the  plaintiff,  and  dated  De- 
cember 2nd,  1819,  were  put  in.  By  those,  it  appeared  that 
the  plaintiff  agreed  to  serve  as  an  able  seaman  at  the  wages 
of  35s.  a  month;  and  the  purser  proved  payments  to  him 
to  more  than  that  amount. 

Qumey  for  the  plaintiff. — ^We  do  not  go  for  seaman*s 
wages. 

Abbott,  C.  J. — I  think  you  ought  to  be  nonsuited.  I  am 
of  opinion,  that,  in  point  of  law,  the  ship's  articles  are  con- 
clusive.   If  you  had  proved  a  distinct  contract  for  the  plain- 
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tiiFto  recover  more,  I  would  have  allowed  you  to  go  on, 
but  you  only  attempt  to  raise  an  implied  assumpsit. 

Gnmey. — I  was  going  to  contend,  that  the  case  was  dis- 
tinguishable from  the  authority  cited:  that  was  the  case  of 
a  mate  whose  services,  were  of  a  kind  to  be  within  the 
articles,  but  the  plaintiff's  services,  for  which  he  now  claims 
a  compensation,  were  distinct  from  those  of  a  seaman, 
namely,  those  of  a  cuddy-servant.  *  The  defendant  does 
not  take  him,  because  he  is  a  seaman,  but  goes  and  asks  his 
character  of  a  former  master ;  and  we  have  also  proved 
that  a  cuddy-servant  receives  wages. 


Abbott,  C.  J. — The  only  evidence  is,  that  Captain 
Freeman  used  to  pay  his  cuddy-servant. 

Gumey. — ^The  plaintiff  is  proved  to  be  an  excellent 
servant. 


Abbott,  C.  J. — I  am  very  sorry  to  interrupt  you,  but  I 
am  decidedly  of  opinion,  that  if  a  man  signs  the  ship's  ar- 
ticles as  a  seaman,  he  can  recover  no  more  wages  than  are 
there  agreed  for,  however  he  may  be  employed  on  board 
the  ship;  you  have  proved  no  express  contract  for  him  to 
be  paid  more ;  if  you  had,  I  would  not  have  stopped  the 
case ;  but  as  it  is,  I  feel  bound  to  nonsuit. 

The  plaintJBP  was  then  nonsuited,  with  liberty  to 
move  to  enter  a  verdict  for  the  plaintiff,  if  the 
Court  above  should  think  the  action  maintain- 
able. 

Gumey  and  Chiity^  for  the  plaintiff. 

Scarlett  and  Cresswell^  for  the  defendant. 

[Attornies— ir.  Willianu,  aod  Ball  ^  B."] 
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Oumey  now  moved  in  pursuace  of  the  leave  given  at  the 
trial;  but  the  Court  concurred  in  the  opinion  given  by  the 
Lord  Chief  Justice  at  the  trial,  a^d  revised  the  rule. 
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By th€  Stat. 2 Geo.  2,  c.d6,§2, 
h  u  enacted,  ^that  If  any  seaman 
or  mariner  enter  <Hr  ship  himself 
OB  board  any  merchant  skip  or 
Tesfid  on  any  intended  voyage  for 
parts  beyond  the  seas,  he  and  they 
80  entering  tiiemselves  as  afore- 
"  said  shaD,  and  they  are  hereby 
obligedto  sign  such  agreement  or 
contract  Gn  writing)  within  three 
"  days  after  he  or  they  shall  have 
'*  entered  themseWes  on  board  any 
ship  or  vessel,  in  ord^  to  pro- 
ceed on  any  voyage  as  aforesaid, 
^  iMdk  abetment  or  agreements, 
**  or  eimineti,  after  the  signing 
**  iktreof,  thail  he  eonelueive  and 
**  hindingt^  allparties,  for  and  dur- 
''  mg  the  time  or  times  so  /igreed 
"  or  contracted  for,  to  dl  intents 
"  and  purposes,  any  custom  or 
''  usage  to  the  contrary  in  anywise 
**  DOtwitlistanding.'' 
The  case  of  White  v.  Wilson,  2 


M 


44 


Bos.  &  Pul.  116,  was  an  action  of 
assumpsit  by  the  mate  of  a  ship 
engaged  in  the  slave  trade,  on  a 
promise,  that  in  consideration  of 
his  services,  the  defendant  would, 
in  addition  to  his  wages,  pay  him 
the  value  of  one  negro  slave.  It 
was  proved  that  mates  of  slave 
ships  usually  received  the  value  of 
one  or  two  slaves,  if  they  did  not 
misbehave,  andnhat  the'defendant 
had  agreed  to  allow  the  plaintiff 
the  value  of  one  slave.  It  was 
contended,  that  the  act  of  parlia- 
ment applied  only  to  wages  in  the 
strict  sense,  and  not  to  collateral 
perquisites,  which  might  be  agreed 
on.  But  the  Court  said,  that  it 
was  impossible  to  consider  this 
perquisite  in  any  other  light  than 
as  W^es;  and  that,  if  it  were  other- 
fdse,  it  would  be  the  means  of 
evading  the  statute. 


1826. 

Dafter 

r. 
Creswell. 

Jan.  27th, 


Jan.  lUA. 

No  action  can 
be  maintained 
for  pirating  a 
work  which 


Stockdale  t?.  Onwhyn. 

Case  for  pirating  a  work,  published  by  the  plaintiff, 
entitled  "  Memoirs  of  Harriette  Wilson  (a)."  Plea— Ge- 
neral issue.  -      ,  . 

professes  to  be 
tW  ampvs  ef  a  courtesan,  and  it  is  no  answer  to  the  objection  that  the  defendant  is  also  a  wrong 
doer  in  pubUsbing  them,  and  that  he  therefore  ought  not  to  set  up  their  immorality.    Sembh,  that 
a  person  being  seen  correcting  the  MS.  is  not  sufficient  evidence  that  the  copyright  of  a  work  is  his. 

(a)  The  statute  54  Geo.  3,  c.      and  the  forty-first  year  of  lus  late    • 
1^,  §  4,  redtes  that,  by  an  act     majesty's  reign,    "  the  author  of 
ofthe  eighth  year  of  Queen  Anne,      "any  book  or  books,   and  the 

m2 
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1826.  To  shew  the  work  to  be  the  copyright  of  the  plaintifT, 

Stockdale    a  witness  was  called,  who  stated,  that,  before  it  was  print- 


Onwhyn. 
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assignee  or  asdgiu  of  such  au- 
thor, respectively,  should  have 
the  sole  liberty  of  printing  and 
reprinting  such  book  or  books 
for  the  term  of  fourteen  years, 
to  commence  from  the  day  of 
first  publishing  the  same,  and 
no  longer;  audit  was  provided, 
that  after  the  expiration  of  the 
said  term  of  fourteen  years,  the 
right  of  printing  or  dispodng  of 
copies  should  return  to  the  au- 
thors thereof,  if  they  were  then 
living,  for  another  term  of  four- 
teen years:  And  whereas  it  will 
afford  further  encouragement 
to  literature,  if  the  duration  of 
such  copyright  were  extended 
in  manner  herdnafter  mention^ 
ed;  Be  it  further  enacted,  that, 
from  and  after  the  pasnog  of 
this  act,  the  author  of  any  book 
or  books  composed  and  not 
printed  and  published,  or  wldch 
shall  hereafter  be  composed,  and 
be  printed  and  published,  and 
lu8  assignee  or  asdgns,  shall  have 
the  sole  liberty  of  printing  and 
reprinting  such  book  or  books 
for  the  full  term  of  twenty-dght 
years,  to  commence  from  the 
day  of  first  publishing  the  same, 
and  also,  if  the  author  shall  be 
living  at  the  end  of  that  period, 
for  the  residue  of  his  natural 
tife;  and  that  if  any  bookseller 
or  printer,  or  other  person  what- 
soever, in  any  part  of  the  unit- 
ed kingdom  of  Great  Britun 
and  Ireland,  in  the  Isles  of  Man, 
Jersey  or  Guernsey,  or  in  any 
other  part  of  the  British  do- 
mimons,  shall*  from  and  after 
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**  the  passing  of  this  act,  wklun 
*'  the  terms  and  times  granted  and 
limited  by  this  act  as  aforesaid, 
print,  reprint  or  import,  or  shall 
cause  to  be  printed,  rqprinted 
or  imported,  any  such  book  or 
''  books,  without  the  consent  <^ 
''  the  author  or  authors,  or  other 
proprietor  or  propriet<ffs  of  the 
copyright  of  and  in  such  book 
*'  and  books,  first  had  and  obtain- 
ed in  writing  ;  or,  knowing  the 
same  to  be  so  printed,  reprinted 
or  imported,  without  sndi  con- 
sent of  such  author  or  authnv, 
or  other  proprietor  or  proprie- 
tors, shall  seU,  publish  or  expose 
'*  to  sale,  or  cause  to  be  sold,  pub- 
"lished  or  exposed  to  sale,  or 
"  shall  have  in  his  or  their  pos- 
session for  sale,  any  sndi  book 
or  books,  without  such  consent 
**  first  had  and  obtained  as  alore- 
"  said,  then  such  offender  or  of- 
**  fenders  shaU  be  liable  to  a  spe- 
"  dal  action  on  the  case,  at  the 
"  suit  of  the  author  or  aotiion,  or 
^  other  proprietor  or  proprietors 
"  of  the  copyright  of  sudi  book 
or  books  so  unlawfully  printed, 
reprinted  or  imported,  orpuh- 
**  Eshed  or  exposed  to  sale,  or 
"  being  in  the  possession  of  such 
**  offender  or  offenders  for  sale  as 
**  aforesaid,  contrary  to  the  tnie 
intent  and  meaning  of  this  act : 
and  every  such  author  or  so- 
**  thors,  or  other  proprietor  or 
proprietors,  shall  and  may,  by 
and  in  such  special  action  iqxin 
*'the   case,    to    be  so  brought 
**  against  such  offender  or  ofieod- 
**  ers,  in  any  court  of  record  in 
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ed,  he  saw  the  manuscript  in  the  hands  of  the  plaintiffy 
who  was  correcting  it.  But  it  also  appeared  from  the  cross 
examinadonof  the  plaintiff's  witnesses,  that  the  work  pro- 
fessed to  be  an  account  of  the  amours  of  Harriette  Wilson, 
a  courtezan;  and  that  it  contained  the  particulars  of  an  in- 
trigue between  a  person  stated  to  be  a  Colonel,  and  a  female 
called  Julia;  and  also  a  conversation  between  Harriette 
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that  part  of  the  sud  United 
Kingdom,  or  of  the  British  Do- 
imnions,  in  which  the  offence 
diall   be  comnutted>    recover 
**  such  damages  as  the  jury  on  the 
"  trial  of  such  action,  or  on  tiie 
"  execution  of  a  writ  of  enquiry 
thereon,  shall  give   or  assess, 
together  with  double  costs  of 
smt ;  in  winch  action  no  wager 
of  hnr,  essoin,  pririlege  or  pro- 
tection,, nor  more  than    one 
**  imparlance,  shall  be  allowed; 
**  and  all  and  eyery  such  offender 
"  and  offenders  shall  also  forfeit 
**  such  book  or  books,  and  all  and 
''  every  sheet  being  part  of  such 
book  or  books,  and  shall  deli- 
"  ver  the  same  to  the  author  or 
authors,  or  other  proprietor  or 
proprietors  of  the  copyright  of 
"  sudi  book  or  books,  upon  order 
of  any  court  of  record  in  which 
any  action  or  suit  in  law  or 
**  equity  shall  be  commenced  or 
**  prosecuted  by  such  author  or 
"  authors,  or  other  proprietor  or 
**  proprietors,  to  be  made  on  mo- 
*'  tion  or  petition  to  the  said  court ; 
'*  and  the  said  author  or  authors,  or 
other  proprietor  or  proprietors 
"  shall  forthwith  damask  or  make 
waste  paper  of  the  said  book  or 
bodLs  and  sheet  or  sheets ;  and 
all  and  every  such  offender  and 
offenders  shall  also  forfeit  the 
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"  sum  of  Threepence  for  every 
*'  sheet  tiiereof,  either  printed  or 
printing,  or  published  or  exposed 
to  sale,  contrary  to  the  true  in- 
tent and  meaning  of  this  act; 
the  one  moiety  thereof  to  the 
king's  most  excellent  majesty, 
"  his  heirs  and  successors,  and  the 
other  moiety  thereof  to  any 
person  or  persons  who  shall  sue 
"  for  the  same,  in  any  such  court 
of  record,  by  action  of  debt,  bill, 
plaint  or  information,  in  which 
no  wager  of  law,  essoin,  priri- 
lege  or  protection,  nor  more 
than  one  imparlance  shall  be 
allowed :  Provided  always,  that 
''  in  Scotiand  such  offender  or  of- 
"  fenders  shall  be  liable  to  an  ac- 
**  tion  of  damages  in  the  court  of 
"  session  in  Scotiand,  which  shall 
**  and  may  be  brought  and  prose- 
"  cuted  in  the  same  manner  in 
''  which  any  other  action  of  da- 
mages to  the  like  amount  may 
be  brought  and  prosecuted 
"  there ;  and  in  any  such  action 
"*  where  damages  shall  be  award- 
*'  ed,  double  costs  of  suit  or  ex- 
*'  pences  of  process  shall  be  al- 
« lowed." 

By  §  10,  it  is  provided  that  all 
actions  shall  be  commenced  within 
twelve  months  next  after  the  of-- 
fence  committed. 
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18S6.        Wilson  and  a  nobleman,  who  was  named,  who  wished  to 
Stockdalb    procure  her  as  a  mistress  for  his  son. 


Onwhyn. 


Abbott,  C.  J. — How  is  the  copyright  shewn  to  be  in 
tho  plaintiff? 

Brougham,  for  the  plaintiff. — We  shew  the  manuscript  to 
be  in  his  hands  before  it  was  published. 

Abbott,  C  J.  — Then  the  action  cannot  be  maintained 
on  another  ground*  This  is  a  work  that  the  law  will  not 
protect. 

Brougham. — In  every  case  that  has  occurred,  the  ob- 
jection to  the  morality  of  the  work  has  been  taken  by  inno- 
cent parties,  and  not  by  one  defending  his  own  wrimg. 

Scarlett,  for  the  defendant. — The  question  here  is,  whe- 
ther the  plaintiff  can  make  out  such  a  case  as  will  entitle 
him  to  recover. 

Abbott,  C.  J. — Every  one  who  comes  to  seek  the  pro- 
tection of  the  law  for  his  property,  must  shew  Ahat  proper- 
ty to  be  worthy  of  that  protection ;  now  this  is  professedly 
the  history  of  a  courte2an. 

Brougham. — There  are  many  excellent  works  in  which 
objectionable  passages  might  be  found. 

Abbott,  C.  J. — The  distinction  between  the  works  you 
allude  to  and  the  present  is  this :  in  those,  although  some  pas- 
sages might  be  found  which  are  of  an  objectionable  nature, 
yet  the  general  tendency  of  those  works  is  good.  Now, 
this  work  is  professedly  bad,  and  cannot  be  defended  in 
any  way.    The  plaintiff  must  be  called. 

Nonsuit. 
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Brougham  now  moved  for  a  rule  nisi  for  a  new  trial. 
The  doctrine,  that  there,  can  be  no  property  in  a  work 
like  this,  rests  on  adictumof  Lord  Chief  Justice  Eyre,  on 
the  Midland  Circuit  (A).     And  the  Lord  Chancellor  re- 


V. 

Onwhyn. 

Jan.  2Sth. 


ih)  The  case  before  Lord  Chief 
Justice  Eyre,  stated  by  Sir  S.  Ro- 
milly,  2  Mer.  437^  was  an  action 
brought  by  Dr.  Priestley  against 
the  hundred,  **  for  damages  for 
the  injury  sustained  by  him  in  con- 
sequence of  the  riotous  proceed- 
ings of  a  mob  at  Birmingham ;  and, 
among  other  property  alleged  to 
hare  been  destroyed,  he  claimed  a 
compensation  for  the  loss  of  cer- 
tain unpublished  MSS.  offering  to 
produce  booksellers  as  witnesses, 
to  proye  that  they  would  have 
giTcn  considerable  sums  for  them. 
On  bdialf  of  the  hundred,  it  was 
alleged  that  the  plaintiff  was  in  the 
habit  of  publisliing  works  injurious 
to  the  government  of  the  state ; 
but  no  evidence  was  produced  to 
that  effect :  upon  which  Lord  Chief 
tlustice  Eyke  said,  if  any  such 
evidence  had  been  produced,  he 
should  have  held,  it  was  lit  to  be 
recdved  as  against  the  chum  made 
by  the  plaintiff." 

lo  the  case  of  Ifaleot  y.ff^alker, 
7  V^es.  1,  the  plaintiff  prayed  an 
injunction  to  prevent  the  defend- 
ant selling  his  works;  as  to  one 
edition  they  submitted,  but  the 
Lord  Chancellor  (Eldon)  said, 
**  If  the  doctrine  of  Lord  Chief 
Justice  Byre  is  right,  and  I  think 
it  is,  that  pablicatiohs  may  be  of 
^uch  a  nature  that  the  author  can 


msdntun  no  action  at  law,  it  is  not 
the  business  of  this  Court,  even 
upon  the  submission  in  the  an- 
swer, to  decree  either  aa injunction 
or  an  account  of  the  profits  of 
works  of  such  a  nature,  that,  the 
author  can  maintain  no  action  at 
law  for  the  invasion  of  that  which 
he  calls  his  property,  but  which 
the  policy  of  the  law  will  not  per- 
mit him  to  consider  his  property. 
It  is  no  answer,  that  the  defend- 
ants are  as  criminal.  It  is  the 
duty  of  the  Court  to  know  whether 
an  action  at  law  would  lie;  for  if 
not,  the  Court  ought  not  to  give 
an  account  of  the  unhallowed  pro- 
fits of  libellous  publications." 

In  the  case  of  Souihey  v.  Slier- 
wood,  2  Mer.  437,  the  Lord  Chan- 
cellor sud,  "  a  distinction  has  been 
taken,  to  which  a  considerable 
weight  of  authority  attaches,  sup- 
ported as  it  is  by  the  opinion  of 
Lord  Chief  Justice  Eyrb,  who  has 
expressly  laid  it  down  that  a  per- 
son cannot  recover  in  damages  for 
a  work  which  is  in  its  nature  cal- 
culated to  do  injury  to  the  public. 
On  the  same  principle,  the  Court 
refused  an  injunction  in  the  case 
of  IValcoi  v.  IValker,  inasmuch  as 
he  could  not  have  recovered  da- 
mages in  an  action.  After  the 
fullest  consideration,  I  remain  of 
the  same  opinion  as  that  which  I 
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lied  on  that  dictum  in  the  case  of  IFakatv.  fFaUker^  7 
Ve8«  1 ;  but  it  is  one  thing  to  refuse  an  injunction,  and  an-* 
other  to  hold  that  no  action  is  maintainable.  The  most  accu- 
rate account  of  that  dictum  will  be  found  in  the  argument 
of  Sir  S.  Romilly,  in  the  case  of  Southey  ▼.  Shenoood^  8 
Merivale,  436,  where  it  is  stated,  that  Lord  Chief  Justice 
Eyre  said,  in  an  action  by  Dr.  Priestley  against  the  hun- 
dred, for  damages  done  by  a  riotous  mob,  and  for  the  loss 
of  certain  unpublished  manuscripts;  that  if  it  had  appear- 
ed that  the  manuscripts  had  been  works  injurious  to  the 
government,  he  should  have  held  it  fit  matter  to  be  receiv- 
ed as  evidence  against  the  plaintiflTs  claim.  In  the  case  of 
Forest  v.  Jokns^  Esq*  4  Esp.  97,  where  the  plaintiff  had 
given  a  general  order  for  "  all  the  caricature  prints  that 
had  ever  been  published,**  and  obscene  ones  were  sent,  Mr. 
Justice  Lawrence  said,  that  he  could  not  permit  the  plain- 
tiff to  recover  for  those;  but  no  decision  was  come  to  in 
that  case,  as  it  was  referred :  and  another  question  might 
have  arisen  there,  namely,  whether  the  print-seller  was  en* 
titled,  under  a  general  prder,  to  send  prints  of  that  de- 
scription. Suppose  a  party  to  have  stolen  the  book,  could 
he  say  that  he  is  not  guilty  of  larceny,  because  the  book 
was  of  an  improper  tendency. 


LiTTLEDALE,  J. — There  is  a  difference  between  an  in- 
fringement  of  copyright  and  a  larceny :  in  the  case  of  a 
larceny,  the  matter  of  which  die  book  is  composed  is  sto- 
len,»-.the  paper,  &c. 


enteituned  in  dedding  the  case 
referred  10." 

With  regard  to  the  case  iABtXL 
T.  WMmt  and  Another,  1  Br.  C.  C. 
451,  it  should  be  obserred,  that  in 
the  rqiort  nothing  at  all  appears 
even  tending  to  shew  that  the  Apo- 
logy for  the  life  of  George  Ann 
Bellamy,  was  a  work  of  libeUous 


or  improper  tendency;  and  die  in- 
junction was  granted  on  die  cr. 
port «  application  of  the  plaintiir, 
only  till  answer  and  further  order. 
The  cases  of  Forui  v.  Jtlaa^ 
4  Esp.  97,  and  H^mt  ▼.  IMe^  2 
Camp.  29  (n),  only  go  to  the  points 
stated  by  Mr.  Brougham  in  his 
argument 
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Srougham. — But  the  doctrine  ought  to  be  pushed  one' 
step  further,  if  it  is  applied  at  all ;  and  a  Court  should  hold  Stockdalb 
that  even  the  paper  was  not  protected,  if  converted  to  onwhyn. 
such  a  use.  The  argument  used  is,  thit^'giymg  such 
works  no  protection,  tends  to  suppress  them.  .  Now  this  is 
not  so;  for  the  jdissemination  of  such  .works  is  much  as- 
sisted, all  the  world  being  enabled  to  publish^  them;  and 
if  the  principle-be  admitted,  it  not  only  applifs  where  the 
whole  is  objectionable,  but  also  where  any  part«iofJt  is.ba^. 
Thus  the  maxim  of  ubiplura  nitent  must  bejregarded  as 
critical  only,  and  not  applicable  in  a  legal  point  of  view. 

Batley,  J. — You  must  take  out  the  macuke. 

HoLBOTD,  J.  — ^Is  it  not  the  injury  done  to  the  pub- 
lication that  you  complain  of;  and  how  can  injury  be  done 
where  there  is  no  right  to  publish. 

• ''  • 

Brougham.  — In  the  case  of  Hyme  v.  Dale^  2  Camp.  29 
(n),  it  was  objected,  that  a  stanza  of  a  song  was  a  libel  on 
the  administration  of  justice;  and  Mr.  Justice  Lawrence 
said,  that  that  argument  equaBy  applied  to*  (he  Beggar's 
Opera,  where  the. language  and  allusions  were  "sxxfRdewHif 
derogatory  to  the  administration  of  public  justice ;,  but^he 
action  was  maintained.  In.  the  caseotiBefl  v.'  Walker , 
1  Br.  C.  C.  451>  Lord  Kenyon  granted  an  injunction  !to  re- 
strain the  defendant  from  pirating  a  work,  called  ^'^' A^  Apo-  . 
logy  for  the  Life  of  George  Aim  Bellamy,"' whil6h  was  a 
history  of  her  amours :  and  it  should  be  observed  that,  in 
the  case  of  Hyme  v.  Dakt  Lord  Ellenborouoh  did  not 
say  he  would  nonsuit,  even  in  the  case  of  a  libel  so  gross 
as  to  a£^t  the  public  morals,  but  only  that  he  would  ad- 
vise the  jury  to  give  no  damages;  by  which  his  Lordship, 
no  doubt,  meant  nominal  damages  And  the  statutes  were 
intended  not  only  to  protect  the  property  of  works,  but  to 
prevent  piracy;  and  they  did  not  give  an  action  for  an  in- 
fringement of  copyright,  but  rendered  piracy  pumshable. 
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1826.        by  enacting,  that  the  sheets  should  be  given  up,  and  oer- 
Stockdalb    ^^^  penalties  imposed. 


V. 

Onwhtn. 


Abbott,  C.  J. — This  was  an  action  brought  for  an  inju- 
ry done  by  the  publication  of  a  work  first  published  by 
the  plaintiff.  From  the  evidence  at  the  trial,  it  was  per- 
fectly clear  that  the  work  was,  and  indeed  professed  to  be, 
a  history  of  the  amours  of  a  courtezan.  It  contained  not 
only  much  indecency,  but*  much  slanderous  matter,  with 
the  names  of  the  persons  so  slandered.  The  question 
therefore  is,  whether  the  plaintiff  can  claim  damages  for 
a  supposed  loss  sustained  by  him  in  consequence  of  the  in- 
vasion of  his  sale.  If  the  plaintiff  had  no  right  to  sell,  how 
can  he  maintain  an  action.  Every  party  concerned  in 
ushering  such  a  book  into  the  world,  has  committed  an 
offence  against  decency.  Common  sense,  common  law, 
and  common  justice,  equally  point  out  what  should  be  die 
decision  of  the  Court.  I  want  no  authority  to  warrant  me  in 
this  judgment.  I  will  however  make  one  or  two  remarks 
on  the  decisions  in  Equity.  One  learned  and  eminent 
person,  presiding  in  a  Court  of  Equity,  might  think,  that 
the  best  mode  of  putting  down  such  works  was  an  injunc* 
taon  to  restrain  their  pubUcation;  another  might  think 
that  that  object  would  be  best  accomplished  by  not  grant* 
ing  an  injunction  to  protect  them,  as  persons  would  then 
have  less  inducement  to  publish  them  in  the  first  instance; 
the  inducement  to  such  publications  being  the  desire  of 
gain.  On  the  comparative  advantages  of  these  two  courses, 
I  have  not  to  decide :  but  as  to  the  question  immediate- 
ly before  this  Court,  it  would  be  a  disgrace  to  the  common 
law  if  a  judge  could  for  a  moment  entertain  a  doubt 
about  it. 


Batley,  J.— I  concur  entirely  in  what  has  been  so 
forcibly  stated  by  my  Lord  Chief  Justice.  In  the  case  of 
Southey  v.  Sherwood^  the  principle  that  no  person  could 
have  any  r^ht  of  property  in  any  such  work,  was  fully  re- 
cognized. 


MICHAELMAS  TERM,  6  GEO.  IV. 
HouunrPi  J. — I  am  of  the  same  opinion. 


Stockdale 

V. 


liiTTLEDALS^  J.  — ^The  Statutes  on  this  subject  are  inti-     onwhtn 
tuled  "  Acts  for  the  encouragement  of  learning.'*   , 

Rule  refused. 

Brougham  and  JRichardSy  for  the  plaintiff. 

Scarlett  and  Chitttf,  for  the  defendant. 

[Attondes — Noele,  and  Johman*] 


Watson  r,  Wace  and  Others.  j^  12th. 

XRESPASS  for  taking  the  plaintiff's  goods.     Pleas —    if  a  person 
1st.  General  issue.  2nd.  A  justification  under  a  commission  ^^l^ssu^n^^* 
of  bankrupt  sued  out  against  the  plamtiff.  ou^r^'i  "to  f 

The  taking  of  the  goods  was  admitted.  judge  at  Cham- 

bers, and  obtain 
his  discharge 

F.  Pollock  for  the  defendants.— The  defence  in  this  case  on  Thf^d 
is,  that  after  the  commission  of  bankrupt  issued  against  }^^  his  detain- 

,  ^^E  creditors 

the  plaintiff,  he  bemg  still  in  custody  at  the  suit  of  three  have  proved 

1  3*^  ri.j  iixi_  ••  under  the  com- 

seyeral  creditors  who  had  proved  under  the  commission,  mission,  such 
he  applied  to  a  judge  at  chambers  to  be  discharged  out  of  P^f^**  '^lud^ 
custody  on  that  ground,  and  obtained  an  order  for  his  dis-  from  disputing 
charge.     Now,  if  he  availed  himself  of  the  advantages  of  the  commission, 
this  commission,  and  set  it  up  for  the  purpose  of  getting  blitm^'ap^y' 
himself  discharged -from  custody,  he  cannot  be  allowed  to  ^  ^®  ^'^•^ 

deal* 

contest  its  validity.  The  case  of  Goldie  v.  Ounston,  4 
Camp.  381,  was  an  action  of  trover  by  a  bankrupt,  to  try 
the  validity  of  the  commission  against  him.  In  that  case, 
orders  for  the  discharge  of  the  bankrupt  out  of  custody,  on 
the  ground  of  his  bankruptcy,  were  put  in.  It  was  con- 
tended, that  the  bankrupt  might  have  applied  for  his 
discharge  through  ignorance.  Bu#  Lord  Ellenborough 
held,  that  if  a  man  took  advantage  of  a  commission  against 
him,  he  was  precluded  from  afterwards  contesting  its  va- 
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lidity  at  law,  though  he  might  still  apply  to  the  Great  Seal 
to  supersede  it ;  but  his  Lordship  considered,  that  the  mere 
fact  of  surrendering  to  a  commission,  would  not  be  suffi- 
cient, as  that  was  compulsory.  And  in  the  present  case, 
the  bankrupt  having  applied  for  his  discharge  under  the 

commission,  was  estopped  from  disputing  it. 
• 

Three  Judges'  summonses  were  put  in,  calling  upon  the 
plaintiffs  in  three  actions  against  the  bankrupt  to  shew  cause, 
why  he  should  not  be  discharged  out  of  custody,  the  de- 
taining creditors  having  proved  their  debts  under  a  com- 
mission of  bankrupt  issued  out  against  him. 

The  Judges*  orders  were  also  put  in,  and  the  affidavits 
on  which  they  were  grounded ;  the  latter  stated,  that  the 
commission  had  issued,  on  which  the  plaintiff  was  dufy 
declared  a  bankrupt. 

Scarlett,  contra. — My  Lord  Ellenborough  held  very 
strictly  the  acts  of  persons  who  took  advantage  of  a  bank- 
ruptcy I  for  his  Lordship  used  to  hold,  that  the  bankrupt's 
treating  with  the  assignees,  was  acknowledging  the  good- 
ness of  the  commission;  but  that  has  not  been  the  case 
since.  And  the  statute  48  Geo.  3,  c.  121,  §  14,  enacts, 
that  the  proving  a  debt  under  a  commission  of  bankrupt 
by  any  creditor,  shall  be  deemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such  commission,  with  respect 
to  the  debt  so  proved.  Now,  the  proving  being  the  act  of 
the  creditor,  the  bankrupt  ought  not  to  be  prejudiced  by 
taking  all  the  advantages  which  may  result  from  it. 

Campbell  on  the  same  side. — ^This  act  of  admission  by 
the  bankrupt,  like  every  other  admission,  is  only  primd 
facie  evidence,  and  not  conclusive.  It  is  no  more  than 
his  saying  **  I  was  duly  declared  a  bankrupt:"  and  the 
hardship  of  the  case  is,  that  if  the  commission  against  him 
be  not  good,  he  cannot  have  a  valid  certificate  founded 
on  it. 


MICHAELMAS  TERM,  6  GEO.  IV. 

Abbott,  C.  J. — I  am  clearly  of  opinioni  that  the  deci« 
sion  of  my  Lord  Ellenborough  was  right,  and  that  I 
ought  to  act  upon  it.  The  bankrupt,  by  his  acts,  admits 
the  validity  of  the  commission;  and  asks,  and  obtains 
the  benefit  of  it.  Now,  after  that,  he  cannot  turn  round 
and  say  that  the  commission  is  not  good.  And  nothing 
that  I  say,  will  prevent  the  plaintiff  from  making  an  appli- 
cation to  the  Great  Seal  if  he  shall  be  so  advised. 

Nonsuit. 

Gumey,  amicus  curuB,  stated,  that  he  had  known  that 
decision  of  Lord  Ellenborough  acted  on  in  more  than 
one  instance. 

Scarlett  and  Campbell,  for  the  plaintiff. 

P.  Pollock,  for  the  defendants. 

[Attoroies— J.  M.  Taylor,  and  Reeves.] 
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Denn,  on  the  demise  of  Bulkeley,  v.  Wilford. 

JiJECTMENT  to  recover  a  mansion  and  other  houses 
and  lands  at  Chelsea.  The  lessor  of  the  plaintiff  was 
the  heir  at  law  of  the  late  General  Wilford,  and  had, 
by  a  former  ejectment,  (see  ante,  vol.  1,  p.  284)  reco- 
vered certain  property  there^  called  the  Ranelagh  pro- 
perty. The  late  General's  estate  at  Chelsea  consisted  of 
not  quite  twenty  acres,  of  which  the  Ranelagh  property 
was  eighteen  and  a  half.  On  the  whole  estate  there  were 
nineteen  houses,  including  the  mansion ;  on  the  Rane- 
lagh property,  twelve.  The  mansion  house  was  not  on 
the  Ranelagh  property.  The  General  having,  in  the  year 
1822,  contracted  to  sell  about  seven  acres  of  the  Ranelagh 
property  to  the  governors  of  Chelsea  Hospital,  levied  a  fine 
of  "  twelve  messuages,  twelve  gardens,  twenty  acres  of 


Jatu  16th. 

A  fine  being 
levied  of  "12 
"  messuages, 
"  &c  and  20 
"  acres  of  land." 
If  it  appear  that 
there  are  19 
houses  on  the 
conusor's  land 
in  the  place^- 
TMs  is  such 
an  ambiguity  in 
the  fine  as  to 
let  in  parol  evi- 
dence, to  shevr 

what  part  of  tlie 
property  was 
meant  to  be  in- 
cluded in  the 
fine,  although 
the  whole  of 
the  land  the 
conusor  had 
were  under  20 
acres. 
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meadow,  with  the  appurtenances,  &c.,  in  the  parish  of 
Chelsea*" 

The  question  therefore  was,  as  the  levying  of  dus  fine  re- 
voked a  will  made  in  favour  of  the  defendant,  who  was  the 
general's  widow,  whether  the  fine  must  he  construed  to 
extend  to  the  whole  of  the  general's  estate,  or  whedier  parol 
evidence  was  admissible  to  shew  that  it  related  to  the  Rane- 
lagh  property  only;  and  his  Lordship  admitted  it.  Parol 
evidence  was  given  to  shew  that  the  fine  related  to  the 
latter. 


The  Attorney -General  contended,  that,  as  the  terms  of 
the  fine  were  large  enough  to  cover  all  the  property,  the 
parol  evidence  could  not  do  away  with  its  effect:  the  fine 
was  of  twenty  acres  of  land;  as  there  were  not  more  than 
twenty  acres,  all  was  included;  for  by  levying  a  fine  of 
land,  the  houses  and  every  thing  upon  it  passed;  and 
if  the  General's  title  had  been  attacked  as  to  any  part,  he 
would  have  set  up  the  fine  in  his  own  favour;  and  if  the 

0 

fine  would  protect  the  whole  estate,  it  applied  equally  for 
all  other  purposes. 


Abbott,  C.J. — I  am  of  opinion,  that  the  question, 
what  is  included  in  a  fine,  is  a  question  of  law  and  tact :  be- 
cause this  fine  is  levied  of  twelve  houses,  and  as  soon  as 
it  is  shewn  that  there  are  more  than  twelve,  it  is  compe- 
tent to  the  parties  to  shew  which  twelve  were  meant ;  and  I 
shall  direct  the  jury,  that  it  is  competent  to  them  to  con- 
sider what  twelve  houses  were  intended,  and  whether  the 
mansion  was  one,  although  theife  may  not  be  twenty 
acres  of  land  without  the  ground  on  which  that  stands.  I  do 
not  mean  to  say  that  it  is  necessary  to  mention  messuages 
in  a  fine,  or  that  the  term  "  land **  will  not  carry  them; 
however  I  don't  say  that  it  will;  but  in  this  case  the  par- 
ties did  not  trust  to  the  word  land,  but  have  put  in  the 
messuages ;  and  I  think  the  jury  must  say,  on  the  evidence. 
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which  twelve  of  the  messuages  were  meant.  If,  however, 
the  Court  above  should  think  that  in  this  case  parol  evi« 
dence  was  not  admissiblci  a  verdict  may  then  be  entered  for 
the  lessor  of  the  plaintiff.  His  Lordship  then  recapitulated 
the  circumstances  of  the  case. 

The  jury  were  of  opinion,  that  the  fine  was  meant 
to  operate  on  the  Ranelagh  property  only,  and 
found  a  verdict  for  the  defendant. 

The  Attorney-General,  Scarlett,  and  Curwood,  for  the 
lessor  of  the  plaintiff. 

Brcugham  and  Tindal,  for  the  defendant. 
[Attomies — Veal,  voAAshmore^C.^ 


BBFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  ft  LITTLEDALB,  iS« 

N. 

In  Bank. 

Th£  Attorney-General  now  moved  for  a  rule  to  shew 
cause,  why  the  verdict  should  not  be  entered  for  the  less- 
or of  the  plfuntiff.  He  argued  that  the  parol  evidence 
ought  not  to  have  been  admitted.  The  fine  being  of  twen- 
ty acres,  there  was  no  ambiguity.  •  The  land  being  all  in- 
cluded, the  houses  would  pass,  whether  mentioned  or  not; 
and,  therefore,  the  mentioning  of  them  will  not  make  such 
an  ambiguity  as  to  let  in  parol  evidence. 

Bayley,  J. — Is  not  the  sum  paid  to  the  king  on  the 
levying  of  a  fine,  regulated  by  the  number  of  houses? 

The  Attorney-General. — Yes,  my  Lord;  but  in  Com. 
Dig.  tit.  Grant,  (£.  8),  it  is  laid  down,  that  a  grant  of  land 

» 

includes  castles,  houses,  and  other  buildings  erected  on  the 
land.  I  do  not  mean  to  say,  that  it  is  not  usual  to  men- 
tion messuages  in  fines,  but  it  is  not  necessary;  and  if  the 
term  land  passes  every  thing,  there  is  no  ambiguity,  and 
the  fine  must  speak  for  itself. 
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LiTTLEDALE,  J. — ^How  was  the  pTiBcipe  of  the  fine?  By 
a  grant  of  land,  the  houses  on  it  pass ;  but  under  a  precipe 
for  twenty  acres  of  land,  have  you  any  authority  to  shew 
that  a  house  would  be  included  ? 


Abbott,  C.  J. — The  different  species  of  property  in- 
cluded in  a  fine,  are  always  mentioned  in  a  prescribed  or- 
der, which  would  hardly  be  required,  if  it  was  not  neces- 
sary to  mention  any  thing  but  the  term  land. 

Bayley,  J. — I  think  the  omission  of  houses,  would  be 

a  firaud  on  the  Crown. 

Rule  nisi. 


In  Go.  liU.  4  a.  it  is  laid  down, 
that  the  term  land  ''legally  in- 
dudeth  also  all  castles,  houses  and 
other  buildings,  so  as  passing  the 
land  or  ground,  the  structure  or 
building  thereupon  pass^th  there- 
with." And  in  Com.  Dig.  tit  Fine, 
(£.  3),  it  is  sud,  that  all  things  of 
which  a  fine  is  levied,  ought  to  be 
mentioned  in  proper  order,  as  an 


honor  before  a  castle,  a  castle  be- 
fore a  manor,  and  a  manor  before 
a  messuage,  and  things  gcnenl 
before  things  special ;  as  land,  the 
genut^  before  meadow,  pasture, 
wood,  &c.  the  species.  (£.  4),  In 
a  fine  by  the  name  of  a  messnage, 
a  curtilage,  garden,  &c  pass,  or 
they  may  pass  by  their  respecdrf 
names. 


Jan,  letk.  Holiday  r.  Sioil. 

In  acttons  for  jHoNE  Y  had  and  received.     Plea— General  issue. 

money  had  and  »,.  .          .                ,            ,                             .                         «•     i_     i 

received,  i-  his  actiou  was  brought  to  recover  the  amount  of  a  oanK 

owMnoHo^  of  Enghind  note  for  500/.,  dated  May  10th,  1823,  No. 

^^  "  d!L  68G9,  which  was  alleged  to  have  been  accidentally  lost  by 

vrho  may  have  the  plaintiff  at  TattcrsaU's,  near  Pimlico,  and  found  by  tbe 

their  handa  defendant.    A  clerk  of  Marsh  and  Co.  proved,  that  the 

^t^l^ifiT*  pWntiff  liad  received  the  note  in  question  from  their  house ; 

not  abio.  and  it  was  further  proved,  that  on  the  2d  of  June,  1833, 


for  the  plaintiff    the  plaintiff  and  defendant  were  both  at  Tattersall*s,  that 
e^demxoruie    ^^  ^  great  settling  day,  and  much  money  passing.    Tbe 

loM.   ItisittiR- 

cient  if  such  ciroumtUntet  are  shewn  at  tatiafy  the  Jury  of  the  fact  of  the  loss. 
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plaintiff,  while  atTattersall's,  complained  to  Sayer,  a  police 
officer,  that  he  had  lost  a  500/.  note ;  and  also  employed 
fifr.  Ijee,  his  attorney,  to  take  steps  for  the  tracing  of  the 
note.  A  clerk  of  Messrs.  Ransom  and  Co.  proved,  that 
they  received  it  from  the  defendant  on  the  16th  Jmie,  1823; 
and  a  witness  named  Chifihey,  who  stated  that  he  was  a 
trainer,  proved,  that  he  was  at  Tattersall's  on  the  2d  of 
June,  and  saw  the  plaintiff  pass  by  him,  and  as  he  passed, 
he  put  his  hand  to  his  breeches'  pocket ;  and  soon  after,  the 
defendant  stooped  and  picked  up  something.  The  wit- 
ness stated,  that  he  asked  him  whether  he  had  picked  up 
any  notes,  and  that  he  said,  **  a  small  note  I  dropped." 

The  defendant,  when  spoken  to  on  the  subject,  after  it 
was  found  that  he  had  paid  it  in  at  Ransom's  banking 
house  said,  that  he  had  received  it  from  a  Mr.  Wilkins, 
who  owed  him  55/. 

No  witnesses  were  called  for  the  defence. 

Abbott,  C.  J.  (to  the  jury). — The  question  to  be  con- 
sidered is,  whether  you  are  satisfied  that  the  plaintiff  lost 
this  note,  and  that  the  defendant  found  it ;  for  if  you  are, 
the  plaintiff  is  entitled  to  your  verdict.  I  shoiild  observe, 
that  it  is  scarcely  possible  for  a  plaintiff,  when  his  property 
is  stolen,  or  accidentally  lost,  to  prove  the  loss  by  direct  evi- 
dence; and,  therefore,  that  must  in  almost  all  cases  be 
made  out  by  circumstances.  His  Lordship  recapitulated 
the  circumstances  of  the  case. 

Verdict  for  the  plaintiff. — Damages,  500/. 

Scarlett  and  Mannmg,  for  the  plaintiff. 

Brougham  and  Tindaiy  for  the  defendant. 

[Attomies— /iTffufMf,  and  Sigil.'] 

fktGill  y.CuHtts,  Ante,  Vol.  1,  p.  163,  and  487;  Downe  r.  Hal^ 

ling  and  Others,  Ante,  p.  11. 
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Jm.l6tk. 


Baxtsr  and  Another  v.  The  Earl  of  Portsmouth. 


i.VSTyel?''  Assumpsit  for  the  hire  of  carriages  and  harness. 

1823  found 

^j^m^      ^fc«rfe«fo|.  the  plaintiffs  opened,  that  the  plaintiffl  were 

from  the  year  coachmakers,  and  that  the  action  was  brought  for  the 

1809,  Ufiable  ,.         «     ,       ,  ,  ,  «  t^  io^f\        ^i. 

lor  necesnriei  hire  of  a  landau  and  a  phaeton  trom  the  year  lolsi  to  tbe 

SS^^fa^i^-  year  1828.    The  carriages  had  been  both  contBHuaDy  used 

^  ^}i?JV^^  by  Lord  Portsmouth.    The  intended  defence  was,  that 

year  1810,  he  ^  ,     t-  • 

at  that  time  thoNoble  Lord  was  alunatic ;  but,  at  the  time  of  the  hiring 

acdnff  in  all  the  ««  .  --  •  a        x  t_ 

ordinary  aifidn  of  these  Carriages,  and  for  some  tmie  after,  he  was  not  the 

^^appeaied  Subject  of  a  Commission  of  lunacy,  but,  on  thecontzary^ 

that  he  had  been  voted  as  a  peer  OH  Tarious  pubhc  occasions,  sometimes  in 

impoiedupon,  _  .  _  _     .  ^    *       ^       j 

it  might  be  person  and  sometunes  by  proxy,  and  also  went  about  ana 

^be^r  a  Rcted  as  an  ordinary  person.    He  argued  that  a  lunatic 

perm  can  set  ^^  j|q(  protected  from  contracts  for  necessaries,  and  his 

up  his  own  lu-  "^ 

nacy— Qs«rr.  case  was  like  that  of  an  infant.    If  unftir  adnmtage  had 


been  taken  of  the  l^oble  Lord's  state  of  mind,  that  would 
go  to  cut  down  the  bilL  In  the  case  of  NeiU  y.  Mdri^, 
9  Ves.  478^  Sir  William  Grant  would  not  set  aside  tlie 
contract  of  a  lunatic  merely  because  it  was  over-reached 
by  the  inquisition  of  the  jury  on  a  commission  of  lunacy, 
as  it  did  not  appear  to  be  an  unfair  transaction.  If  the 
carriages  were  necessary  and  proper,  the  Noble  Lord 
ought  to  be  bound ;  but  if  they  were  improper  (like  the 
case  of  an  infant),  the  party  ought  not  to  recover.  The 
defendant  was  a  peer,  and  it  would  be  for  the  jury  to  say, 
whether  the  carriages  were  not  suitable  to  his  rank. 

Evidence  was  given  of  the  hiring  of  the  carriages  and 
harness,  and  of  the  terms. 

Brougham,  for  the  defendant. — I  submit,  my  Lord, 
that  the  plaintiiSs  must  be  nonsuited;  and  my  objection  is 
this :  That  Lord  Portsmouth  had  no  capacity  to  contract; 
for  it  is  admitted  in  this  case,  that,  by  an  inquisition,  dated 
February  28,  1823,  and  taken  under  a  commission  of  lu- 


MICHAELMAS  TERM,  6  GEO.  IV.  179 

rmcf,  the  Noble  Lord  was  found  a  lunatic^  '*  so  that  he        lS2r>. 
ii  not  suffident  for  the  government  of  himself,  or  hia      BAxtsa 
maiKtfs,  meMuages^  landa,  tenements,  goods  and  chattels  $    rf^^  ^^  ^f 
and  that  he  has  heen  in  the  same  state  of  lunacy  from  the  PoatsiiocTir. 
1st  day  of  January)  1809."    Now,  I  euhmit,  that  a  lunatic 
cannot  contract ;  and  the  diatinctioh  relative  to  the  con*> 
tracts  of  an  infant  does  not  apply,  because  an  infant  can 
make  a  contract,  though  he  may  avoid  it  or  not,  as  he  may 
find  it  convenient ;  but,  in  the  case  of  a  lunatic,  the  power 
of  contracting  is  wholly  wanting;  and  it  should  be  observed, 
that  the  case  in  9  Yes.  did  not  at  all  go  on  the  ground  of 
the  thmgs  contracted  for  being  necessaries  or  not. 

Scarleti,  contra. — In  an  Anon,  case,  13  Yes.  590,  Lord 
EUcm  saysj  that  a  commission  of  lunacy  will  not  protect  the 
lunatic  against  an  action ;  and  that  a  commission  of  bank- 
ruptcy, being  a  species  of  action,  lunacy  is  therefore  not 
a  defence  to  it 

AbbotTj  C.  J*-^I  am  of  opinion^  that,  on  this  evidencct 
the  plaintiffs  are  entitled  to  recover  a  reasonable  sum  for 
the  hire  of  their  carriages,  not  on  the  ground  of  a  con- 
trset,  but  for  the  actual  use  of  tiie  carriages  ;  for  that  is 
very  dififerent  from  being  bound  by  contracts  in  the  ordi-* 
nary  meaning  of  the  term. 

J9rotfgAam«— With  great  submission,  my  Lord,  the 
user  is  only  adduced  as  evidence  of  an  implied  contract, 
which  implied  contract  is  sued  on. 

Abbott,  C.  J.-^It  has  been  doubted,  whether  it  is  oom- 
petent  to  a  person  to  set  up  his  own  incompetency  to  oon* 
tract:  but,  going  upon  an  executed  contract  is  very  dif- 
ferent from  attempting  to  bind  a  lunatic  on  a  mere  con-* 
tract,  on  which  nothing  has  been  done.  If  a  person  is 
St  large  in  the  world,  and  only  has  what  is  necessary, 
I  am  clearly  of  opinion  that  it  must  be  paid  for ;  but  if 

n2 
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you  shew  a  party  to  be  a  lunatic,  and    that    he   had 

something  decidedly  improper,  I  do  not  say  that  a  Court 
The  Earl  f  ^^'^  ^^^  ought  not  to  say  that  unfiur  advantage  was  taken 
PoETSMonTH  of  his  state ;  but  here,  the  defendant  had  nothing  but  what 

the  most  sane  man  of  his  rank  ought  to  have.     These 

plaintiffs  are  entitled  to  a  verdict. 

Verdict  for  the  plaintiffs. — Damages,  543/. 
Scarlett  and  Jardine,  for  the  plaintiffs. 
Brougham^  for  the  defendant. 

jr  M„  and  Plumptree.'] 


/M.SSeft. 
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Brougham  now  moved  for.a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  inquisition  unrebutted  was  sufficient 
proof  of  the  lunacy  of  the  defendant.  A  lunatic  has  no 
more  contracting  mind  than  if  he  were  dead.  It  has  been 
said,  that  a  man  shall  not  stultify  himself;  but  that  still  it 
was  open  to  the  jury  to  say,  whether  they  thought  him 
sane  or  not.  And  he  cited  F.  N.  B.  466 ;  Stroud  v.  Mar- 
shoB,  Cro.  Eliz.  398 ;  Beverley* s  case,  4  Rep.  126  a,  and 
127  a  :  Co.  Litt.  247  a.  and  1  Cha.  Ca.  113. 

Bayley,  J.-^Has  lunacy  ever  been  a  defence  to  an  ac- 
tion  for  necessaries,  as  meat  from  a  butcher,  or  clothe^ 
from  a  tailor. 

Brougham. — I  beheve  not,  my  Lord;  but  I  contend 
that  he  could  not  contract,  because  he  had  no  mind.  Some 
of  the  older  authorities  go  to  shew,  that  the  party  cannot 
himself  set  up  this  defence;  but  in  the  case  of  Yates  t. 
Boen^  2  Str.  1104,  the  defence  of  lunacy  succeeded  in  an 
action  of  debt ;  and  in  the  cases  of  Sergeson  v.  Sealey^  i 
Atk.  412,  and  Faulden  v.  Silk,  3  Camp.  126,  these  inqui- 
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sitioDs  were  held  to  be  evidence  against  strangers.  Lord 

Hardwickb  saying,  that  inquisitions  of  lunacy,  and  likewise       BAxna 

otherinquisitions,as  005/ mortem,  &c«  were  always  admitted    ^    ^'  .  « 

•      .  The  Earl  of 

to  be  read,  but  not  conclusive,  as  you  may  traverse  them,  Portsmouth 
if  you  please. 

Abbott,  C.  J. — Shew  that  he  was  imposed  upon,  and 
that  wiU  make  a  great  difference. 

Brougham.  —  The  authorities  go  to  shew,  that  the  office 
has  the  effect  of  making  void  all  contracts. 

Scarlett, — Although  the  inquisition  may  be  evidence, 
yet  in  this  case  Lord  Portsmouth  went  about  and  acted  as 
an  ordinary  person. 

Abbott,  C.  J. — I  thought  that  the  evidence  was  not 
sufficient  to  defeat  the  action,  as  the  goods  were  suitable 
to  the  degree  of  the  defendant,  and  actually  used  and  en- 
joyed by  him.  You  can  distinguish  this  case  from  those 
of  contracts  not  executed,  or  which  shew  imposition  and 
advantage  taken  of  the  want  of  understanding  of  the  party. 
I  desire  to  be  understood,  that  my  opinion  does  not  extend 
to  those  cases. 

Bayley,  J. — Where  there  is  no  imposition,  and  the 
goods  furnished  were  suitable  to  the  degree  of  the  party, 
I  think  that  his  being  found  by  the  inquisition  to  be  not 
sufficient  to  govern  his  affairs,  is  not  enough  to  put  an  end 
to  the  action.  Many  men  are  perfectly  sound  in  mind  on 
every  point  but  one;  and  if  persons  sell  them  goods,  about 
which  there  is  nothing  which  affects  the  point  on  which 
they  are  of  unsound  mind,  are  those  persons  to  lose 
their  money  when  they  could  not  be  aware  of  any  insani- 
ty ?  I  think  not.  And  if  a  person  is  in  such  a  state  of  mind 
as  not  to  be  fit  to  act  in  matters  of  ordinary  life,  he  should 
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be  placed  by  bis  firiendi  under  auch  a  restraint,  as  to 
vent  his  makuur  such  contncts  as  theae* 


Hqlroyd  and  Littledalej  Ja.  concurred* 

Rulereftised. 


In  F.NA.  466;  itU  «dd,  that  <<the 
writ  of   dum  fiUi   nan  eompa 
mentis,  Methyrhem  a  man  alieneth 
in  fee,  &c  if  he  be  afterwards 
deforced  by  his  aUeneo  or  letaea^ 
noifdthstanding  his  own  aUenation 
or  lease :  and  the  same  appeareth 
by  writs  in  the  Register:    and 
some  hate  scdd,  that  this  writ  fieth 
not  by  him  who  aUencth  the  lan^  - 
because  he  shall  not  disable  him- 
selfy  nor  contradict  Ms  own  deed, 
but  that  seemeth  to  be  little  rea- 
son, fw  this  is  an  infirmity  wMoh 
come^by  theactolOodi  audit 
standeth  with  reason,  that  a  man 
should  shew  how  he  was  Yimted 
by  the  act  of  Qod  with  infirmity, 
by  wliich  he  lost  his  memory  and 
discretion  for  a  time.    And  it  s^ 
peareth  in  Britton,  (tit.  Dette,  fo. 
66),  that  in  debt  upon  a  bond, 
the  defendant  said,  he  was  not 
sancB  memoruB  at  the  time  of  mak- 
ing the  bond,  and  that  was  held 
a  good  plea.    And  in  the  Year 
Book,  9  Hen.  6, 6,  it  is  laid  down, 
an  de  nan  $aine  mtmoriefitc^ 
fiqfimmt  €t  eitvaide,** 
Lord  Chief  Justice  Brooks  in 
his  Abridgment,  tit.  Dum  fuit, 
pi.  3,  says,  that  '*  if  one  of  non 
sane  memory  make  a  feoffment, 
he  cannot  ha?e  action  or  entry, 
for  he  cannot  disable  himself— 
and  per  Prisot,  he  cannot  know 
in  Ms  good  memory  what  he  cUd 
i^iile  nam  tamfoe  menOe.'^    But 


M 


his  Lordsh^  ref en  to  F.  N.  B.  Hid 
Bzitton,  as  before  cited;  andatpL 
7,  takes  this  <fistinctioii :  "  If  a 
judge  or  jusdce  be  of  non  sane 
meoKMry,  yet  the  fines,  jodgmeata, 
and  othorrecords  that  are  befoie 
him,  shall  be  good;  but  other- 
wise, of  the  gift  of  an  office  by 
him,  or  of  this  kind;  fbr  that »  a 
matter  infimi,  and  the  odicfs  aie 
matters  of  record}  formnHeii  iis 
ySnlmaybe  avoided  by  non  sane  me- 
mory, but  not  so  mattera  of  record.* 
In  Lht  §  406  and  406,  h  is  laid 
down,  that  **  if  one  has  notfaiaf 
to  say,  but  that  he  waanot  of  sane 
memory  at  the  time  of  a  disoent, 
&c  he  shall  not  be  received  te  aay 
this ;  for  no  man  of  fiiH  age  shall 
be  recdTed  in  any  plea  by  the  law 
to  disable  his  own  person,  but  the 
heir  may  well  disable  the  person 
of  his  ancestor  for  his  own  ad- 
vantage in  such  case,"  And  Lord 
Ck>ke,  1  Inst.  247  «»  aaya.  if  an 
idiot  make  a  feoffinent  in  fee^ 
he  shall  in  pleading  never  avoid 
it  by  saying,  that  he  was  an  idiot 
at  the  time  of  lua  feoffinent^  and 
so  had  been  from  his  nadvitf. 
But  upon  an  office  found  for  the 
king,  the  king  shall  avoid    the 
feofiment  for  the  benefit  of  the 
idiot,  whose  custody  the  law  giyeth 
to  the  king.    So  it  is  of  a  «§» 
compos  meniii  by  accident,  if  an 
estate  be  made  during  Ins  hmacy ; 
for,  albttt  the  parties  thenuehes 
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isa 


cannot  be  recdved  to  disable 
thenudves,  yet  twelre  men  upon 
thdr  oaths  may  find  the  truth  of 
the  matter.  Lord  Con  ihtn  sayt, 
diat  there  is  a  difference  of  opin^- 
ion,  as  to  the  effect  of  the  acts 
of  lunatics;  andadds,  that  little- 
ton  is  of  opinion,  that  neither  by 
writ,  plei^  nor  otherwise,  can  the 
famadeUmselfaToidlhem:  ''and 
herewith  the  giMtest  asthmities  of 
Mr  books  «grec^  and  so  Hwas 
resdved  in  BeverU^g  case,  4  Rep. 
126.- 

In  the  ease  of  Stroud  v.  Mar- 
Aali,  Cro.  EI12. 398,  there  was  a 
plea  of  luaaey  to  debt  upon 
bond ;  the  plea  was  held  bad  on 
demurrer,  and  the  doctrine  in 
P.  N.  B.  expressly  orer<^uled — 
KoweYer,  in  the  caae  of  Lmieh  t. 
Tkomp$OH,  Ca.  ParL  150,  the 
doctrine  of  F.  N.  B.  was  supported. 

In  the  case  of  Yaiti  ▼.  B^en, 
2  8tr.  1 104,  the  defendant  wished 
toiet  wphnacy  as  a  defence  in 
in  iction  of  debc  The  liord  Chief 
Jvtdoe  at  fint  thought,  on  the 
nile  hi  Severlejf'i  case,  that  no 
one  could  stultify  himself ;  but,  on 
tbe  authority  oiLeaeh  ▼.  Tkomp^ 
«M,  aad  a  case , before L.  C.B. 
Pbnobllt,  he  suffered  it  to  be 
givea  in  evidence ;  and  the  plain- 
tiff upon  the  evidence    became 

SODloit. 

Tltt  ease  of  the  Attonuy-Gent- 
rnl  Y.  Pmrkkurtt,  C&  Cha.  1 12, 
was  ff  bill  by  the  Attomey-Gene- 
nl  for  the  repayment  of  the 
poce  paid  by  a  lunatic  lor  an 
otBte.  It  appeared,  that,  at  the 
^e  of  the  purchase,  the  lunatic 


did  usually  barter;  but  was,  dght 
years  after,  found  a  lunatic,  with  a 
retrospect  of  seventeen  years.  The  ^ 

prayer  of  the  blQ  was  granted  by    The  Earl  of 
Justice  Ttrrel;  but  the  Lord  PdRTSMOUTH 
Keeper  stayed  the  passing  of  the 
decree,  and  gave  liberty  to  the  de- 
foidant  to  traverse  the  inqmrition. 
In  the  case  of  NiM  ▼.  Morleif, 
9  Ves.  478,  the  lunatic,  b€^g  a 
plumber,  attended  a  sale  of  bu3d- 
ing   materials,  and  bou^^t  se- 
veral lots ;  tlus  occurred  in  the 
month    of   M4y,   1800;   m  the 
month  of  August  lottowing,  an 
inquintion  was  taken,  fincKng  him 
lunatic  from  the  1st  of  May,  1797  -, 
a  Inll  was  filed  by  his  committee 
to  recover  back  the  purchase' mo- 
ney; but  there  appearing  nothing 
unfair  in  the  sale.  Sir  W.  Obant 
refused  to  interpose,  and  said,  "  as- 
suming it  to  be  the  legal  conse- 
quence, that  every  act  of  the  luna- 
tic, subsequent  to  the  time  (found 
by  the  jury),  is  absolutely  void; 
nothing  can   be  more  inconve- 
nient, than  for  this  Court  to  give 
effect  to  that  legal  consequence ; 
setting  aside  every  dealing  in  the 
course  of  his  trade,  giving  an  ac- 
count of  all  he  has  lost,  &c.    If 
the  plaintiff  is  right  in  sa^g  all 
this  b  void  at  law,  let  him  resort 
to  law,  and  recover  if  he  can.'* 
.   In  XhB  tuit  of  Mtmhy  V.  Seoti, 
2  Sid  112,  it  is  said,  tiuit  *«  an  in- 
fant will  be  bound  by  his  con- 
tract, in  a  case  where  he  is  a 
housekeeper  and  bought  neces- 
saries for  his  housdiold;  and  so  it 
may  be  said  of  an  idiot  in  case  o£ 
housekeeping." 
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1826. 

BEFORE  MR.  JUSTICE  BATLEY. 

(Who  sat  for  the  Lord  Chief  Juitice.) 


Jam,  19M.  RbX  V.  HaDDEN. 

On«cj./a.tore-  SCIRE  FACIAS  to  repeal  a  patent  granted  to  the  de- 
^a  nutcbine  fendant  for  an  improved  machine,  for  the  roving,  prepar- 
on  the  ground     w^  and  Spinning  of  wool;  on  the  ground  that  the  machine 

that  it  SatkOt  ^ 

new,  you  laay,      was  not  new. 

putfaitothe'  To  prove  the  machine  not  new,  a  witness  was  called, 

***"^  °h*  had  ^^^  proved,  that  he  had,  long  before  the  patent,  construct- 

constructed  a  ed  a  machine  for  those  purposes ;  and  to  shew  that  it  was 

same  purposei,  similar  to  the  defendant's  machine,  the  counsel  for  the 

madc^*y  him-  prosecution  put  into  his  hand  a  drawing  of  the  machine 

self,  and  ask  ^^  witness  had  copstructed.    The  drawing,  however,  was 

him  whether  he  i    v       i  • 

has  such  a  re-     not  made  by  the  witness. 

collection  of  the 
machine  he 

Ste  to"  *^  ^t      "^^^  Attomey-Qeneral,  for  the  defendant,  objected,  that, 
that  is  a  correct  as  the  drawing  was  not  made  by  the  witness,  he  ought  not 
r  wmg  o  1       ^^  \QQ\i  at  it,  but  should  describe  the  machine  he  had  con- 
structed ;  for  that  this  was  a  lumping  way  of  leading  the 

witness. 

Gumey,  contra. — Plans  are  always  put  into  the  hands 
of  witnesses  who  did  not  draw  them. 

Scarlett. — A  plan  of  a  place  is  certain;  but  this  is  ex- 
actly the  same  as  if  the  counsel  described  a  machine,  and 
then  said  to  the  witness,  was  that  what  you  made  ? 

Bayley,  J. — I  think  the  witness  may  look  at  the  draw- 
ing, and  you  may  ask  him,  whether  he  has  such  a  recol- 
leiction  of  the  machine  he  made,  as  to  be  able  to  say,  that 
that  is  a  correct  drawing  of  it. 

Verdict  for  the  Crown. 
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GumeifyAlderson,  and  Rotch^  for  the  prosecution. 

The  Jttcmejf'Generaly  Scarlett^  Bolland,  and  Brcugh-         ^'^ 
am,  for  the  defendant.  Hadden. 

[Axxorme&-'Evan9  jr  T.,  aod  Lowdeti  j-  Co*'] 


COURT  OF  COMMON  PLEAS. 

Sittings  in  London^  in  Michaelmas  Term^  1825. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 

■"^^  1825. 

Curtis  t?.  Barker.  nw.  iom. 

In  this  case,  Hutchinson  for  the  plaintiff,  applied  on  affi-  A  judge  at  Niti 
davit  to  put  off  the  trial  tiU  the  next  Sitting  in  Term.  ^^^^^ 

application  by  a 
ir       L  C3     *        t»         t        t   /*      1  -■  plaintiff  till  the 

ravgnan,  Seijt.,  for  the  defendant,  objected,  on  the  next  sittimf,  if 
ground  that  a  plaintiff  may  withdraw  the  record.  fi^afe^^isT 

if  it  be  after  the 
tenn;  but  if 

Best,  C.  J. — It  is  usual  to  put  off  a  trial  on  the  appli-  >on«f '  delay  be 
cation  of  a  plaintiff  shewing  special  circumstances,  till  the  J!i2btiffanoniy 
next  Sitting,  if  it  be  in  Term,  or  for  a  few  days,  if  it  be  af-  ^^S^drlUn^gthe 
ter  the  Term;  but  not  beyond  that.     I  am  informed,  that  record;  but  this 
my  Lord  Chief  Justice  Abbott  has  taken  this  distinction  never^nted 
in  the  Court  of  King's  Bench;  and  I  think  it  a  very  sen-  ^^Td^m^ 
sible  and  proper  one.  stifcces,  or  the 

A       !•      .•  ^    -i  consent  of  the 

,  .   ..^       Application  granted.       other  party. 
Hutck^nsoji,  for  the  plairiftff. 

Vmghan,  Serjt.,  for  the  defendant. 

[Attondefl — Oooke  9f  IT.,  and  Cunningham.'] 

In  general,  the  Court  will  not  record,   and   re-entering   it,  the 

put  off  the  trial  on  the  s^plica-  cause  is  often  put  oflF  for  a  much 

tion  of  the  plaintiff  but  put  him  to  longer  time  than  the  parties  wish, 

withdraw  the  record    This  prac-  But  the  Court  wiU  very  seldom   * 

tice  is,  however,  sometimes  incon-  grant  this  application  without  the 

vcnient,  as,  by  mthdrawing  the  consent  of  both  parties. 


I 


• 


186  CASES  AT  NISI  PBIUS. 

18S5. 
iini  Bbooks  t.  Daviks. 

A  iwper  in  the  ASSUMPSIT  on  a  bill  of  exchange  against  the  acceptor. 
tfU^b^iTS^en  ^^^  ^^  formal  proof  on  the  part  of  the  plaintiff;  a  wit- 
in  evidence  at  a  nes8  was  Called  for  the  defendant,  who  stated,  that  after 

reetipt  does  not 

require  a  stamp,  the  bill  was  due,  he  took  twenty  yards  of  cloth  to  die 

plaintiff's  house,  together  with  a  paper  in  this  form:— 

"  Mr.  Brookes,  ^o  J.  Davies. 

'*  Twenty  yards  of  doth 14/. 

"  Overdue  bin 13/. 

''  Balance  due •  •  •  •    1/. 

Received,  J.  Davies." 

• 

The  cloth  and  the  paper  were  delivered  to  a  lady,  who 
took  them  both  up  stairs ;  and,  when  she  came  down,  said, 
that  Mr.  Brookes  would  see  Mr.  Davies. 

Pimghan^  Seijt.  objected  to  hearing  what  the  lady  said. 
They  should  call  her  as  a  witness. 

wade,  Serjt.— She  is  the  plaintiff's  wife. 
Fimghan,  Sojt* — That  is  not  proved. 
WUde,  Serjt* — ^We  may  prove  what  was  said  at  tha  time* 
Best,  C*  J«,  thought  it  might  be  proved  as  a  fact. 

The  witness  told  the  ladj,  that,  as  the  bill  waa  receipt- 
ed, he  must  take  it  back.  Upon  which  she  fetched  it  for 
him,  but  retained  the  cloth.  It  was  then  proposed  to 
read  the  paper. 

Fittigkan,  Serjt.,  objected,  that  it  did  not  appear  diat  it 
had  ever  come  to  the  hands  of  the  plaintiff 

BesTp  C.  J.  was  of  opinion,  that,  under  ail  the  circov- 
stances,  it  ought  to  be  received. 


MICHAELMAS  TBRM»  e  GEO/ IV. 
Fmightm,  Seijt  then  objected,  thai  it  h«d  no  ttamp. 

fFUde,  Serjt. — I  do  not  offer  it  as  a  receipt. 

Bsar,  C.  J« — I  determined  once  upon  the  Oxford  Cir- 
cint,  and  I  believe  my  decision  was  never  questioned,  that 
a  paper  not  put  in  as  a  receipt,  does  not  require  a  stamp. 

Verdict  for  the  plaintiff* 
Ftmghan,  Seijt.,  and  Richards,  for  the  plaintiff. 

« 

fFilikf  Seijt.  for  the  defendant. 

[AttOToieA^Heruon,  and  Abrams.'] 


BKFORB  BEST^  C*  J^  AKD  BT7RROUGH,  PARK,  AND 

GAnELBX,  js. — At  Bar. 

Tooth,  Demandant,  v.  Bagwell,  Tenant.  jy^,  2i«i. 

fr  RIT  OF  RIGHT. — On  the  jurors  in  this  case  being  On  the  trial  of 
called,  it  appeared  that  two  of  the  knights  who  had  chosen  ^^^^  idlghu 
the  ffiand  assise  were  absent;  one  in  the  country,  and  the  ''i»o«*«»?the 

o  ^  '  -^ '  grand  assue, 

other  firom  indisposition.  must  themselves 

attend  and  sit 
with  twelve  of 

The  Court  intimated  an  opinion,  that  the  cause  could  |Jef wtomfr 
not  proceed  without  them.  j»nr  of  sixteen, 

so  constituted, 
being  by  law 

Bosanquei  and  Tadibf,  Serjts.,  for  the  demandant^  con-  ^^'^andimy  ^ 
tended,  tfiat  it  was  sufficient  if  any  sixteen  of  the  jurors  »«teenofthc 

'  ^  ^  assise  are  not 

attended,  and  that  it  was  not  necessary  for  all  the  knights  suffident 
to  form  a  part  of  the  jury.    The  authorities  referred  to  of  particular  dr- 

cumstancMy 
such  ai  the  great 
•gt  and  tipwted  dtath  of  wftntsm,  the  Cdurt  will  depart  from  Aeir  general  nde,  not  to  try  a  writ 
of  ri^  in  an  isBoable  term. 

If  it  appear,  on  tiie  day  appointed  for  the  trial,  that  one  of  the  ibur  knights  is  so  ill  that  he  not 
only  cannot  then  attsad*  but  is  not  likely  to  bo  able  to  attend  on  a  iiitare  day»  the  Court  will  or- 
^  the  sheriff  to  summon  another  knight  to  act  in  his  stead;  and  it  will  not  be  necessary  that  any 
^«k  selcGtiaQ  ol  &  grand  «me  should  be  made  by  the  knights,  ki  eeuieiuf  net  of  the  alteration 
^Udi  takes  place  in  their  body. 


Tooth 

V. 

Bagwell. 
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in  the  course  of  the  argument,  were  Booth  on  Real  Actions ; 
Moore,  67;  SRoUe's  Abridgment,  674;  Year  Book,  22 
Edw.  3,  18;  Cro.  Car.  511 ;  3  Wilson,  541. 

The  Court  thought,  that  all  the  four  knights  ought  to 
form  a  part  of  the  jury  for  the  trial  of  the  case^  and  were 
about  to  direct  an  adjournment  for  default  of  jurors,  till  a 
day  in  Hilary  Term,  when  it  was  suggested  that  it  must 
then  be  again  adjourned  on  account  of  the  practice  of  the 
Court  never  to  try  a  writ  of  right  in  an  issuable  Term. 

Bosanquety  Serjt.,  submitted,  that  the  rule  was  not  po- 
sitive. 


Best,  C.  J. — I  have  consulted  the  officers  of  the  Court, 
and  find  that  it  is  a  general  rule.  A  case  has  been  men- 
tioned to  me  of  the  King  v.  fPatson,  for  high  treason, 
which  was  a  trial  at  bar  in  an  issuable  term ;  but  that  was 
done  at  the  application  of  the  Attomey^Generalf  who  had 
a  right  to  require  it. 

Bosanquety  Serjt.,  then  mentioned,  that  one  of  their 
witnesses,  a  very  old  person,  had  died  during  the  progress 
of  the  cause ;  and  that  others  of  them  were  so  aged  and  in- 
firm, as  not  to  be  likely  to  survive  much  longer. 

Best,  C.  J. — Let  an  affidavit  be  made  of  those  facts, 
and  we  will  relax  from  our  general  rule. 

The  case  was  then  adjourned  to  the  quarto  die  post  in 
the  following  Hilary  Term. 


On  this  day  the  case  was  again  called  on,  and  it  appear- 
ed, both  from  the  return  of  the  sheriff,  and  the  evidence  of 
a  medical  gentleman,  that  Sir  George  Alderson,  one  of  the 
four  knights,  was  so  indisposed,  that  he  was  not  only  un- 
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able  to  attend  then,  but  was  not  likely,  from  the  state  of 
his  disorder,  to  be  able  to  attend  on  any  future  day. 

Upon  this,  the  counsel  for  the  demandant  applied  to  the 
Court  either  to  strike  out  all  that  had  been  done,  and  di- 
rect a  commencement  de  novo,  or  to  order  process  to  issue 
for  the  selection  of  a  new  knight  to  fill  the  place  of  the 
one  whose  attendance  could  not  be  obtained* 

The  counsel  for  the  tenant  objected  to  both  courses,  and 
contended  that  the  case  must  be  adjourned  till  the  knight 
should  be  able  to  attend.  A  writ  of  right  is  a  vexatious  pro- 
ceeding, and  is  not  entitled  to  any  favour  from  the  Cou  rt.  In 
Adams  v.  Radway,  1  Marsh.  60@,  L.  C.  J.  Gibbs  observes, 
''  the  rule  which  has  been  adopted,  on  consideration,  is, 
that  as  a  writ  of  right  generally  seeks  to  disturb  a  posses- 
sion which  has  continued  for  a  considerable  length  of  time, 
the  Court  will  not  assist  the  demandant  in  getting  over  any 
difficulties  that  may  occur  to  him.''  And  in  the  same  case 
Mr.Justice  Heath  says,  '*  that  a  writ  of  right  is  in  general 
a  very  vexatious  proceeding."  The  four  knights  must 
choose  twelve  or  more,  and  there  can  be  no  other  mode  of 
trial  except  by  the  four  knights  themselves,  and  twelve  of 
those  whom  they  summon;  at  least,  while  the  four  knights 
are  living.  As  to  the  case  in  Coke's  Entries,  it  is  very  dif- 
ferent from  this ;  for  there,  the  knights  had  not  made  their 
election.  Before  the  statute,  in  the  case  of  a  special  jury, 
a  cause  must  have  gone  off  on  account  of  illness,  pro  de~ 
Mujuratarum. 


Tooth 

V. 

Bagwell. 


Best,  .0.  J.  —  Suppose,  before  the  statute  eleven,  of  the 
jurors  had  died. 


The  tenant's  Counsel. — There  is  a  distinction  between 
a  case  of  death  and  one  of  temporary  incapacity  merely. 
The  party  in  this  case  has  no  right  to  favour,  and  ought 
not  to  have  more  ex  debitojustituc  than  the  precedents 
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deariy  warrant.  The  pcisage  in  die  Year  Book, 
22  Edward  3, 18  (a),  does  not  amotint  eren  to  an  otiUr 
tUetum^  but  is  only  an  idle  discussion  upon  a  collateral 
point.  It  may  be  very  probable  that  Sir  George  Al- 
derion  may  not  be  able  to  attend  at  a  future  day ;  but, 
notwithstanding,  tfie  Court  shoold  wut  and  aee« 
• 
Gaselek,  J. — And  how  many  of  the  other  fifteen  mighl 
die  in  the  mean  time  ? 

The  tenant's  ConnseL — The  law  neyer  leoeiTeB  or  ac- 
knowledges the  excuse  of  temporary  incapacity.  That  a 
party  is  too  ill  to  be  likely  to  be  able  to  attend  is  too  nn* 
certain:  it  may  be  a  groond  of  entering  a  continuance,  but 
nothing  more*  In  the  absence  of  precedents,  and  eonsi- 
dering  the  vexatious  nature  of  the  proceeding  itself,  it  is  to 
be  hoped  that  the  Court  will  not  think  it  right  to  interfere. 


BxsT,  C.  J.*— It  is  said,  that  a  writ  of  right  is  a  vexattioiii 
proceeding ;  perhaps  that  is  rather  too  strong  anobsenrationi 
Undoubtedly,  the  Court  will  gi?e  no  assistance ;  but  many 
cases  may  occur  in  which  it  would  be  agunst  all  justioe  to 
prerent  a  party  from  recovering  after  20  years«  I  hope 
that  it  will  not  be  long  before  the  attention  of  Parliameat 
is  called  to  the  subject,  and  that  less  than  60  yeara  will  be 
fixed;  and  that  suitors  will  not  be  obliged  to  have  recoune 
to  a  proceeding  so  seldom  occurring,  and  consequently  so 
little  understood.  It  has  been  said,  that,  in  a  writ  of  right, 
a  party  ought  not  to  receive  indiilgence ;  but  that  has  been 
in  those  cases  where  the  party's  own  laches  has  made  his 
application  necessary.  **  Actus  Dei  nembUfaeii  «y  strjom," 
is  one  of  the  maxims  of  the  law ;  and  the  principle  of  not 

(c)  The  pasn^  alluded  to  is  *'  de  fairs  vemr  on  antre  cbsfa- 

thefollowmg:  '' Mus autres diss.  ''tier.  QiMsr«proces;  et  sUfiest 

**  q.  ri  aL  Venifjke.  retome  soil  **  ec  sok  efaaUesge  0  sera  trie  ia 

^  qafna  est  mort  Hmkm$  tmfwrm  ^  eontt.'* 
"  is8era»  ftc  et  aiis  Vadn,  kc 
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gnmtiiig  indulgence  ougbt  not  to  be  applied  to  cases  of 
diflScoIty  occurring  bj  the  act  of  Qod*  We  are  asked  to 
adopt  one  of  two  courses.  Ist.  We  are  asked  to  expunge 
all  thai  has  taken  {dace,  and  let  the  parties  begin  again. 
To  this  we  object,  because  a  writ  of  error  could  not  be 
brought,  as  the  proceeding  would  not  appear  on  the  re< 
cord,  indhf*  We  are  caUed  upon  to  direct  the  sheriff  to 
wimmon  another  knight  to  fill  up  the  vacancy  occasioned 
hj  die  inability  of  Sir  G*  Alder  son  to  attend.  This  plan 
I  wiD  aDow  to  be  adopted,  and  will  trust  that  all  courts  wiU 
consider  that  that  which  is  good  sense  is  also  good  law* 
We  hare  only  to  cure  a  defect;  and,  on  the  principles  of 
common  sense,  the  best  way  in  which  we  can  do  that  is  by  di- 
recting the  sheriff  to  summon  another  knight.  AvenbrejttUMt 
issue,  and  a  duMngoM  is  to  be  added.  When  the  knight 
comes,  there  will  be  no  occasion  to  choose  another  grand 
assise.  It  is  said,  that  the  opinion  of  the  judges  in  the  case 
m  22d  Edward  3rd.  is  a  mere  obiter  dictum.  It  is  true,  that  it 
is  80,  and  if  we  had  the  benefit  of  decided  cases  and  per- 
sonal esperience,  as  we  haire  upon  subjects  which  are  <^n 
before  us,  we  should  pay  perhaps  but  little  attention  to 
such  an  opinion.  But  we  ought  to  consider  that  it  is  an 
obiUr  dictum,  delivered  when  the  subject  was  of  more 
frequent  occurrence,  and  not  met  by  any  counter  authority. 
Unless  we  are  to  say  that,  although  the  legislature  has  left 
the  writ  of  right  standing,  we  are  not  to  facilitate  its  exe^ 
cution,  we  must  grant  the  application  in  the  second  al- 
ternative. My  brother  fFUde  has  said,  that, the  evidence 
of  illness  in  this  case  is  too  uncertain ;  but  medical  evi- 
dence is  every  day  acted  upon  in  discharging  jurors,  and 
putting  off  trials.  It  is  true,  that  the  case  in  Edward  Srd 
is  a  case  of  death,  and  therefore  is  a  little  different  from 
this;  but  the  law  would  ill  deserve  the  name  of  a  science, 
if  we  were  bound  to  find  a  precedent  for  every  case  that 
occurs.  That  which  is  done  in  a  case  of  death,  ought  to 
be  done  under  circumstances  which  are  equivalent  to 
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I  never  will  receive  such  evidence,  unless,  as  my  Lord  Ken* 
yon  used  to  say,  the  twelve  Judges  in  the  .House  of  Lords 
tell  me  Aat  I  must. 

Verdict  for  the  plaintifll 

fFUde,  Serjt.  and  Abraham,  for  the  plaintiff. 

TadAf,  Serjt.  for  the  defendant. 

[Auondes— ATi^Amt,  and  GriffinJ] 


Sittings  in  London,  after  Michaelmas  Term,  1825. 


^00.  soiA.  Dickinson  and  Another  r.  Goom  and  Barnss. 

In  an  acdon  on  ACTION  for  not  accepting  a  quantity  of  gum.    The  de- 
Iffr^^  fendant  Goom  made  no  defence. 

fiendanti,  mn 
vrangement 

propoMdbyone  Foughon,  Seijt.,  when  the  joint  contract  of  the  two 
each  ihouid  pay  defendants  had  been  proved,  proposed  that  an  arrangement 
ai^c^*  of  the  g)|0|]id  be  made,  by  which  Barnes  should  pay  one  half, 
Botbe  made,      leaving  the  other  half  to  be  paid  by  Groom. 

nnleti  the  other 
defendant  oon- 

Mm^eiUier  in  J^^^ST,  C.  Jr— I  Cannot  allow  of  this  arrangement.  Goo© 
«Muuei,  ai-        18  not  here  to  consent.    I  must  send  the  case  to  the  jury. 

though  it  is  a 
relief  of  inch 

^hf^er^       l^iagr*a»,  Serjt. — It  is  in  relief  of  Goom. 

have  execution 
taken  out 

againtt  him  in       Best,  C.  J. — I  Cannot  help  that    He  must  consent,  or 

the  whole*  « 

the  case  must  go  on. 

Goom  himself  not  being  present,  his  attorney  instructed 
counsel  on  his  behalf,  who  consented  to  the  arrangement, 
and  the  verdict  was  taken  against  both  defendants  foi^  the 
whole;   the  parties  entering  into  a  rule  that  execution 
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should  be  taken  out  against  each  defendant  for  one  moiety        1825. 

y*  Dickinson 

Adams,  Serjt.  and  Moody,  for  the  plaintiff.  q  *^^ 

Vaughan,  Serjt.  for  the  defendant  Barnes. 

Payne,  for  the  defendant  Ooom. 

[Attomies^^Z/M/Mi  j-  tl.,  and  Carter  j-  A,'\ 


Taylor  v.  Forster.  Nm>.  soia. 

Assumpsit  for  goods  sold.    The  dispute  in  the  cause    The  mie  re- 
was,  whether  or  not  an  actual  sale  had  taken  place.  legcd 'Sm^mrnV 

The  clerk  to  the  plaintLflTq  attorney  proved,  that  when  f*'^""'  *''^*"*^! 

•i^ji'j  .  ^*°  attorney's 

ne  served  the  wnt  on  the  defendant  upon  his  own  premises,  ^^^^  acting  on 
the  defendant  pointmg  to  some  articles  said,  "  there  are  nia«ter,°a8  well 

the  goods.''  astotheattor. 


ney  himielf. 


Upon  this,  the  defendant's  counsel  asked  him,  whether 
he  did  not  know  from  the  plaintiff  that  the  defendant  had 
returned  the  goods,  and  that  the  plaintiff  had  afterwards 
sent  them  back. 

» 
The  plaintiff's  counsel  objected.     It  is  a  privileged 
communication. 

BssT,  C.  J. — Does  that  extend  to  an  attorney's  clerks? 

FSnfgAon,' Serjt. — ^I  apprehend  it  does  to  the  whole  of 
Us  clerks.  Attomies  must  employ  clerks — they  cannot 
transact  all  their  business  in  person. 

Best,  C.  J. — I  think  it  is  so. 

The  question  was  not  allowed  to  be  put. 

The  plaintiff  was  afterwards  nonsuited. 
o9 
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Faughan,  Seijt.  and  F.  PoUock,  for  the  plaintiff. 

Justice,  for  the  defendant 

[AttondcB    Cmuim  jr  H^  uid  FisUr  4r  S."] 


In  the  case  of  Dv  Barri  ▼.  JLt- 
«etl€^,  Peake,  N.  P.  G.  78,  cited  in 
Wiiion  T.  JBoftn/Z,  4  T.R.  756,  it 
was  held,  that  the  person  who  in- 
terpreted between  the  attorney 
and  client,  was  in  the  same  nta»- 


tion  at  the  attorney  in  this  respect ; 
and  in  Ptarkint  t.  HmoJukam, 
2  Stark.  239,  the  same  was  held 
as  to  communications  between 
the  defendant  and  the  agent  ef 
the  defendant's  attorney. 


AwitnMihss 
no  right  to  re- 
freth  his  memo- 
ry with  a  copy 
ofapiqper  maoe 
by  huittelf  six 
months  after 
he  wrote  the 
orighial,  al- 
though the  orig- 
hial is  proved  to 
be  so  covered 
with  figures 
that  it  is  uiihi- 
telligiUe; 
the  original 
paper  having 
been  written 
near  the  time 
of  the 
tion. 


^0NB8  9.  Strovp  and  Wife. 

ISLANDER. — ^The  witnesawho  proved  the  words,  read 
them  from  a  paper  which  he  acknowledged  was  a  copy  of 
an  original  memorandum;  he  said,  that  he  made  the  memo- 
randum very  near  the  time  when  the  words  were  spoken, 
and  the  copy  about  six  months  after.  The  original  paper 
couldnot  be  found.  The  witness  said,  that  he  had  given  it 
to  the  plaintiff's  attorney.  The  attorney  admitted,  dut 
he  had  seen  it;  but  stated,  that  he  had  returned  it  almost 
immediately  to  the  witness.  And  he  added,  that  it  was 
unintelligible,  being  almost  covered  with  figures. 

The  defmdant's  counsel  objected  to  the  witness's  re^* 
freshing  his  inemory  from  the  copy. 

Adams,  Serjt,  for  the  plaintiff. — I  submit,  that  the  wit- 
ness has  a  right  to  refresh  his  memory  with  the  copy,  as 
it  appears  in  evidence  that  the  original  paper  is  mutikted* 

Best,  C.  J. — ^I  am  quite  clear,  that  he  has  no  such  right. 
He  can  only  look  at  the  original  memorandum  made  near 
the  time. 


After  searching  in  his  pockets  for  some  time,  the  wit- 
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ness  discovered  the  original  paper.  From  the  copy,  and 
also  from  his  own  memory  when  forced  to  put  up  the  copy^ 
he  had  proved  the  words  as  all  oABrened  to  the  plain- 
tiff; but  when  ly  came  to  look  at  the  original  paper,  he 
acknowledged  that  part  of  them  were  spoken  qflnm.  This 
created  a  Tariance ;  the  words  in  the  declaration  having  all 
been  laid  as  spoken  to  him. 

Best,  C.  J.  observed. — 1  remember  a  case  tried  before 
me,  in  which  a  witness  proved,  from  memory,  an  uncon- 
diticmal  promise  of  marriage.  I  perceived  him  searching 
}nB  pockets  for  a  paper,  which,  when  found,  I  asked  to  look 
at  I  saw  from  it,  that  the  promise  was  qualified  by  a 
condition,  and  corresponded  with  the  terms  of  the  declara- 
tion. He  said^  the  paper  had  been  made  that  morning. 
The  first  thing  I  did  was,  to  call  the  plaintiff,  and  the  next 
to  commit  the  witness'.  A  nuufs  life  and  property  would 
be  in  a  wretched  situation,  if  evidence  of  the  descriptioit 
attempted  to  be  introduced  to-day  were  to  be  allowed. 
The  importance  of  seeing  the  original  paper  in  this  case  is 
clearly  shewn ;  for,  without  it,  the  witness  proved  that  all 
the  words  were  addressed  to  the  plaintiff;  and  from  the  pa- 
per it  appeared,  that  great  part  of  them  were  spoken  of 
him,  and  addressed  to  others.  On  this  variance,  tfaa  plain- 
tiff must  be  called. 

Nonsuit* 

Adams,  Serjt.  for  the  plaintiff. 
Vaughan,  Serjt.  and  Abrakatn,  for  the  defendant. 

,  and  iSiflfNfoia.] 


V. 

Stroud. 
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A^aumed  Sittings  at  Westminster ^  (0er 

chaelmas  Term,  1825,  \ 


Dec,  \9t.  Drew  «.  Durnborouoh. 

The  fact  of  a  ISSUE  from  the  Vice-Chancellor.  In  the  course  of  die 
^^seoTto  a  cause,  it  appeared  that  a  letter,  hearing  on  the  matter  in 
''**"^*?"*  ^  dispute,  had  been  sent  to  a  Mrs.  Chamberlane,  (whose  ex- 
death,  ii  not      ecutrix  the  defendant  was),  some  years  before  her  deaA, 

sufficient  to  raise      i.  i    ^     i      i         .     to^ark 
a  presumption      whlch  tOOk  place  m  18^. 

that  such  letter 

dyof  her^xe-  Fiiughan,  Serjt.  for  the  plaintiff,  submitted,  that  the 
fo^*^"aftlr  having  traced  the  letter  into  the  hands  of  the  testatrix, 
as  the  tesutrix    ^as  sufficient  to  raise  the  presumption  that  it  was  in  the 

might  have  de-  -  i^^i  ^_i  • 

stroyed  it  in  her  possession  ot  the  executnx. 

liietime. 

Best,  C.  J. — I  am  inclined  to  think  that  it  is  not  suffi- 
cient. Have  you  any  case  upon  the  point?  I  never  knew 
the  doctrine  carried  so  far  before.  The  letter  might  have 
been  destroyed  before  the  death  of  the  testatrix. 

FaughaUf  Serjt.  for  the  plaintiff. 

Toddy,  Serjt.  and  Andrews,  for  the  defendant 

[Attomies— <r0«^A,  and  Dr&w  jr  SknuJ] 


Dw*  ^»i'  POPLETT  V.  StOCKDALE. 

A  printer  cannot  jPhE  declaration  Stated  that,  in  consideration  that  the 
r^bHsher  *  pliontiff  would  print  for  the  defendant  a  book  called  "  The 
for  prinring  a     Mcmoirs  of  Harrfette  Wilson,"  the  defendant  undertook 

work  which 

contains  the  life  ,  ... 

of  a  prostitute,  and  the  history  of  her  amours  with  Tarioos  persons;  and  it  is  no  answer  Uiat  tht 

parties  are  in  pari  delicto. 

Whether  a  witness,  called  on  behalf  of  a  plaintiff  to  prove  an  agreement,  who  adaiti  on  Im 
croM-ezamination  that  the  signature  to  the  agreement  is  his  and  not  the  pUfaitiHTs,  on  be  asked 
whether  he  signed  it  on  behalf  of  the  plaintiff  and  u  his  agent — Qiksre. 
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to  pay  a  certain  price  weeklji  and  the  balance,  on  ceasing 
to  employ  him,  by  an  acceptance  at  three  months.  That  Poplett 
the  plaintiff  printed  a  part  of  the  work,  and  on  the  16th  g^^j^j^p^, 
April  the  defendant  ceased  to  employ  him ;  but  neglected  to 
give  an  acceptance  for  the  balance,  notwithstanding  a  bill 
liad  been  drawn  for  the  amount.  Hea — The  general  issue. 
Thi^e  was  a  written  agreement,  containing  the  terms 
mentioned  in  the  declaration.  There  were  two  parts  of 
it,  one  signed  by  the  defendant,  and  the  other  signed 
'*  J.  J.  Poplett.'*  The  plaintiff's  son,  who  was  called  as 
a  witness  for  the  plaintiff,  admitted,  on  his  cross-examina- 
tion, that  the  signature  was  his  writing,  and  not  his  fa- 
ther's* In  his  re-examination  he  was  asked  on  whose  be- 
half he  acted  in  the  transaction  with  the  defendant 

JFUde,  Serjt.,  objected. — There  is  now  a  perfect  con- 
tract  before  us,  and  we  must  look  at  the  face  of  it  to  see  by 
whom  it  was  made. 

Best,  C.  J. — Such  questions  are  asked  constantly  in 
the  city,  in  the  cases  of  contracts^  signed  by  brokers. 

JFildef  Sej^U — In  those' cases  the  circumstance  of  its 
being  a  broker  who  makes  the  contract,  makes  a  differ- 
ence, because  a  broker  cannot  act  as  a  principal.  If  this 
course  of  proceeding  is  allowed,  a  party  is  turned  into  a 
witness  who  ought  to  be  made  a  plaintiff. 

Best,  C.  J. — My  brother  WUde*8  observations  are  en- 
titled to  great  weight.  The  question  comes  very  near  the 
city  cases,  and  is  of  considerable  importance.  I  will  there- 
fore reserve  the  point  (a). 

Evidence  was  given  of  the  printing  being  done,  and  of 
the  defendant's  refusal  to  accept  the  bill. 

(a)  In  consequence  of  the  re-  on  this  subject  becsme  unneccs* 
suit  of  the  trial,  any  motion  up-      sary. 
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WiUbf  Seqt.— A  court  of  justice  waa  never  oigaged 
P0P1.XTT     amoreunieemly  objectthanmenfordiigadeiiuuido^ 
*'  count  of  one  of  the  moat  soandaloufl  and  indecent  woika 

that  ever  issued  mnn  the  press. 

BbsTi  C»  J. — I  know  nothing  of  this  work;  but  you 
have  stated  enough  to  make  me  say^  that  I  am  homid  to 
inquire  into  the  nature  of  it>  and  see  whether  it  is  a  tUag 
that  can  properly  he  charged  for. 

Several  of  the  numbers  were  handed  up  to  hia  Liaidship» 
w|iich  had  advertisements  printed  on  the  ooiBide  oovcn, 
of  the  foUowing  description:--*^'  The  marriage  ceremonea 
and  intercourse  of  the  sexes  in  all  ages."  **  Exhibits  in 
parts  4ff  5|  and  6,  the  King,  the  Duchess  of  York,  Prince 
Esterhazy»  the  Duke  of  Argyle,''  &c. 


His  Lordship,  upon  this,  remarked  to  Seqt* 
From  what  I  have  seen  of  this  work,  does  it  not  contain 
the  life  of  a  prostitute,  and  the  history  of  her  amours  with 
various  persons? 

Faughan,  Seijt.— It  would  be  affisctation  to  deny  diat 
such  is  the  nature  of  the  work. 

Bbot,  C.  J. -^  Then  I  have  no  hesitation  in  sayfaig,  that 
no  one  who  assists  in  putting  forth  thb  work  to  the  pnUic 
is  entitled  to  recover  in  any  Court  of  Justice.  He  who 
lends  himself  to  that  which  is  contrary  to  the  lawa  of  tiie 
country,  cannot  complain  of  not  being  paid  for  lending 
himself  to  that  criminal  purpose*  Every  servant,  to  Ae 
lowest  engaged  in  such  a  transaction,  is  prevenled  from 
receiving  compensation.  There  is  a  double  object  in  this 
infiunous  publication.  Ut.  The  enticing  of  youth ;  and 
idly,  The  extorting  money.  I  am  only  sorry  that  I  have 
no  power  to  punish  the  parties  concerned.^  All  I  can  aay 
is,  that  I  win  not  consent  that  either  of  thm  shall  recover 
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aqr  thing  in  a  Britbh  Court  of  Law.    I  have  only  further        1825. 
to  olmrwet  dmt  I  wiU  caB  the  pkmdfi.  Poplbtt 


Vaughan,  Serjt. — Does  your  Lordship  think  that  this 
oljeetionlies  in  the  mouth  of  Mr«  Stockdale*— that  kte  re- 
pcotaat  sinner? 

.  BBsr5  C.  J. — Yes;  in  the  mouth  of  any  body.  Lord 
KsxYON,  who  was  in  the  habit  of  expressing  himself 
strongfy,  said,  that  he  would  never  take  an  account  be- 
tween two  men,  whose  businesB  was  transacted  upon 
Homulow  Heath ;  and  I  am  of  opinion,  that  this  is  a  very 
sHDilar  tmuaction. 

Nonsuit. 

Faughan,  Seijt.|  and  Chiiiy^  for  the  plaintiff. 

IFiUe,  Sexjt*^  for  the  defiendant. 

{Attomiea— TFe&&,  and  NeeU.'] 


In  the  case  of  Law  v.  Hodton, 
llEadOq,  ibwMiheld,tiuit  tlw 
plaintiff  could  not  recoyer  the 
price  of  a  quantity  of  bricks  sold 
by  Mm  to  the  defendant,  became 
they  were  of  less  dimensions  than 
ait  reqiDTed  by  the  Stat  17  Oea.  dy 
c42.  Andit  was  decided  in  the 
case  of  Gitardaif  y.  Riekardson, 
1  Esp.  N.  P.  G.  13,  thata  plaintiff 
coold  not  recover  for  lodgings. 


knowingly  let  to  the  defendant 
Ibr  the  pviposea  of  her  preatitu- 
tion.  And  in  Howard  v.  Hadgu^ 
1  Sdw.  L.  N.  p.  08,  that  the  keeper 
of  a  house  of  ill  fsme  oould  not 
recoyer  against  a  woman  of  the 
town,  for  board  and  lodging  fur- 
nished to  her.  See  also  the  case  of 
StockdaU  y.  Onwhyn,afUe,  p.  163. 
and  the  notes  to  that  case. 


StOCKOAIil. 


TiLK  r.  Parsons.  Dee.  sth. 

OLANDER.    The  declaration  statedj  that  the  plaintiff    in  an  action  for 
carried  on  the  trade  of  a  baker,  and  that  the  defendant  tl^^d^Hging 
spoke  of  him  words  imputing  that  he  had  been  fined  **«k«with 

*         **  using  adulter- 

ated flour,  if  tlib 
^edantion  allege  u  special  damage  that  several  persons  (naming  thtm)  discontinued  to  take  his 
l^nad.  The  penon  of  whom  they  used  to  buy  it  cannot  be  asked  what  reason  they  gave  for  ceas- 
ing to  take  it  any  longer;  but  the  persons  themselves  must  be  called  to  prove  their  motives. 
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400/.  for  using  Plaster  of  Paris  in  his  bread ;  and  proceeded 
to  state,  as  special  damage,  that  several  persons  named, 
discontinued  buying  his  bread. 

The  words  were  proved,  and  to  make  out  the  spedai 
damage,  a  person  was  called,  who  kept  a  shop  at  which 
the  plaintiff's  bread  was  sold ;  and  having  proved  that 
certain  persons  whom  he  was  in  the  habit  of  serving  with 
the  pbuntiff's  bread,  refused  to  purchase  it  any  longer— 

The  plaintiff's  counsel  wished  to  ask  him  whether  they 
assigned  any  and  what  reason  for  such  refusal. 

Best,  C.J. — That  question  cannot  be  asked.  Yoa 
might  call  these  customers,  who  are  named  in  the  dedara- 
tion,  and  might '  ask  them  on  their  oaths,  what  was  the 
reason  of  their  not  continuing  to  buy  the  plaintiff^s  bread ; 
but  I  am  clearly  of  opinion,  that  what  they  said  to  the 
salesman  is  not  evidence. 

Verdict  for  the  plaintiff. — Damages,  SOL 

Vaughan  and  Tadhfy,  Serjts.,  and  Can^beUf  for  the 
plaintiff. 

fFiUe,  Serjt.,  for  the  defendant. 

[Attomka— Ci#(9n,  and  FielderJ] 
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A^ourned  Sittings  in  liondon,  t^ier  Michaelmtu 

Term,  1825. 


Emdbrby  and  Another  v.  Corder.  -Dw.  iom. 

Assumpsit  on  two  promissory  notes,  dated  6th  June,  An  agreement 
182S,  at  four  months,  expressed  to  have  been  given  ^*  on  whlf^^'^d, 
account  of  John  Thompson's  estate.    Plea — ^The  general  ®^»  banbmpfs 

*  ^  estate  were  aa- 

18Sae«  signed  toacer- 

It  appeared,  that,  on  the  4th  May,  1822,  a  commission  waa  to!^re 
of  bankrupt  was  issued  out  against  John  Thompson;  and  ^•^[S^'S^ 
on  the  7th  of  that  month,  a  written  agreement  was  entered  diton;  in  conae- 
mto  between  the  defendant  and  the  creditors  of  Thomp-  the  proceedings 
son;  by  which  the  defendant  and  one  Cleasby  were  ap-  ^^q  ^^ 
pomted  trustees  of  Thompson's  estate,  and  the  fimds  were  i>^i»aed  were 
to  be  vested  in  them;  the  defendant  was  to  give  his  pro-  The  agreement 
missory  notes  for  the  amount  of  5j.  *  in  the  pound,  and  the  ^ause,  ^^^^ 

commission  was  not  to  proceed.  theamngement 

*  void  if  any  cre- 

There  was  a  dause  in  the  agreement,  that  in  case  any  ditor,  whose 
of  the  creditors  having  debts  above  10/.,  should  refuse  to  lo/.,  should  re- 
come  in  within  fourteen  days  from  its  date,  the  agreement  a^J^^*  |J1 
should  be  void.    This  agreement  was  signed  by  the  plain-  '^'^^J^  P*?: . 
tiffs  and  the  rest  of  the  creditors,  with  the  exception  of  a  however  a  simi- 
pcTson  named  Grarforth,  a  creditor  to  the  amount  of  150/.  not  insotedL' 
A  deed  was  afterwards  prepared,  which  embodied  the  terms  ^fnedTn^awe 
of  the  agreement,  with  the  exception  of  the  clause  respect-  >>ut  redted  the 
log  the  effect  of  all  the  creditors  not  coming  into  the  ar-  as  a  condden- 
nmgement.    It  also  contained  a  release,  but  set  out  the  p^i^jl'  ^^ 
wnmistances  as  a  consideration.    This  deed  was  signed  '^^*  ^^^i  '^ 

,  ^  pursuance  of  the 

by  the  plaintiffs,  and  several  others  of  the  creditors.  agreement,  to  a 

Garforth  proved,  that  he  refused  to  come  into  the  ar-  executed  the 

deed,  could  not 
be  Mied  upon  by  him,  it  appearing  that  the  commission  went  on,  and  the  funds  were  withdrawii 
from  the  hands  of  the  maker  of  the  notes,  in  consequence  of  the  refusal  of  one  of  the  creditors  to 
exeevte  tlic  deed,  and  enter  into  tlie  arrangement 
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rangement,  and  that  the  agreement  was  tendered  to  hkn 
for  signature^  but  not  the  deed. 

When  Garforth'a  refusal  to  accept  the  cotnpositkm  vas 
known,  the  defendant  gave  notice  to  the  attorney  who 
was  getting  the  deed  executed,  not  to  proceed  any  further ; 
but  this  was  after  the  plaintifis  had  executed  it,  and  dieae 
notes  had  been  delivered  to  them.  The  conunissimi  of 
bankrupt  was  afterwards  prosecuted;  and,  in  consequence, 
the  defendant  paid  over  the  funds  he  had  received  to  the 
messenger  under  the  cmnnuasion,  which  were  afterwards 
paid  over  to  the  s6licitor  of  the  assignees. 


Tadify  and  fPilde,  Serjts.  for  the  defendant,  contended, 
that,  upon  this  state  of  facts  the  plamtiff  was  not  entided 
to  recover.  The  agreement,  and  the  terms  of  the  notes, 
shew  that  the  consideration  has  failed.  If  the  notes  had 
got  into  the  hands  of  a  third  person  on  a  iond^/Ecfe  consider- 
ation, we  should  have  no  defence;  but  now,  ta  against  the 
plamtiff,  we  have  a  very  good  one.  It  ishnpossible^to  collect 
all  the  creditors  together.  It  has  been  solemnly  decided, 
that  if  a  fine  be  levied,  and  a  recovety  is  suffered  half  a  year 
after,  or  more,  it  is  to  be  considered  as  all  one  transaction. 
How  much  more  should  it  be  so  in  the  present  case,  as  ap- 
plied to  the  agreement  and  the  deed  ?  The  commission  has 
actually  gone  on,  and  the  funds  have  been  withdrawn  firom 
the  defendanfs  haends;  and  if  the  plaintiff  recovers  now, 
he  will  have  the  money  in  two  ways^  The  deed  h  not  made 
void,  because  it  is  not  to  be  executed  by  the  creditors,  ex«» 
cept  they  all  agree.  The  parties  went  on  executing  the 
deed,  on  the  snpposition  that  the  whole  of  the  creditors 
would  execute  the  agreement.  The  deed  was  not  to  eome 
into-operation,  until  the  clause  in  the  agreement  should 
be  performed. 


Vofighan,  Serjt.  amira. — >This  can  be  no  \egtl  bar* 
We  are  herq  to  look  only  at  the'  deed ;  unless  we  can  roco- 
ver  now,  we  have  no  remedy  at  alL    The  deed  i?  a  perfect 
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reksse  of  all  cUuqq  an  the  part  of  the  plaintiffi.  If  it  is 
aaidf  that  they  are  remitted  to  4heir  origuud  claim;  to  Endbrbt 
ttutlanswer^  that  if  they  were  to  bring  an  actioni  the  deed  ^^' 
ni%ht  be.  pleaded  aa  a  release.  The  consideration  has 
nol  &iled-^it  was  that  they  should  release  the  estate-^ 
they  have  done  S0|  and  the  debt  is  ej^tinguished.  The 
«gieeiiie&t»  in  point  of  law*  is  merged  in  the  deed  as  the 
more  solemn  instrument.  They  should  have  had  a  similar 
daose  in  the  deed  to  that  in  the  agreement,  and  the  deed 
should  have  been  tendered  to  Garforth.  The  case  of 
Hdmes  t,  Love^  8  B.  &  C.  843|  decides,  that  they  should 
shew  that  both  the  agreement  and  the  deed  were  tendered 
for  execution.  If  the  deed  is  to  be  binding  upon  the  plain- 
tiff, suzdy  it  ought  to  be  binding  upon  the  defaidant  also. 
The  deed  witnesses,  that  in  consideration  of  the  assign- 
ment made  to  the  defendant,  and  the  promissory  notes 
given  by  him,  &c.  the  creditors,  parties  thereto,  do  seve- 
raDy  and  respectively  remise,  release,  and  for  ever  quit  ^ 

claim  to  the  bankrupt.    Now,  this  is  not  prospective. 

* 

BssT,  C.  J.  in  his  summing  up,  said,  it  appears,  that 
these  creditors  by  the  deed  released  the  bankrupt;  but 
the  question  wiU  be,  whether  that  release  is^  4U)t  con- 
trolled by  the  other  parts  of  the  deed.  One  question  wiU 
be,  whether  the  execution  of  the  deed  was  improperly 
stopped  by  the  defendant ;  for  if  he  changed  his  mind,  and 
did  not  use  ^^  diHgenoe  to  get  the  creditors  to  execute, 
it  will  be  his  own  fault,  and  he  cannot  set  it  up  now  as  a  de- 
fence. I  agree  with  the  case  decided  in  the  Court  of 
King's  Bench  i  but  all  that  id  there  laid  down  is,  that  it  is 
not  enough  to  produce  a  deed,  and  say,  we  do  not  find  the 
signature  of  the  creditor ;  but  you  must  go  further  and 
shew,  that  he  actually  refused  to  execute  it.  If  you  think 
that  no  means  which  the  defendant  could  have  used  would 
have  induced  Mr.  Garforth  to  relinquish  his  refiisal,  then 
I  a^  of  opinion,  that  the  defendant  is  entitled  to  a  verdict. 
I  am  not  aware  of  any  case  decided  on  this  precise  ques- 
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tion.  '  If  the  defendant  has  acted  bcnd^fide,  he  has  a  good 

Enderbt      defence  in  point  of  morality;  for  the  property  has  beeo 

^   ^*  taken  from  him  on  an  event  contemplated  by  all  parties. 

CORDER.       ^T     ,     ,      1  •  ,•,,,„ 

No  doubt  the  agreement  is  merged  m  the  deed.  My  pre- 
sent opinion  is,  that,  looking  at  the  whole  of  the  deed,  Ae 
other  parts  of  it  control  the  release.  I  am  also  of  opinion, 
that  the  deed  and  the  giving  of  the  notes  must  be  taken 
to  be  one  transaction.  The  understanding  of  the  parties 
must  have  been,  that  the  notes  were  not  to  be  acted  upon, 
unless  the  defendant  retained  possession  of  the  funds. 
No  man  alive  contemplated  that  the  defendant  was  to  pay 
out  of  his  own  pocket. 

The  jury,  however,  found  for  the  plaintiffi,  say- 
ing, that  they  thought  the  defendant  had  not 
used  due  diligence  in  endeavouring  to  get  Hr. 
Garforth  to  execute  the  deed. 


In  the  ensuing  Hilary  Term,  Taddjft  Serjt.  obtained  a 
rule  fiiH  for  a  new  trial ;  which,  after  argument,  the  Court 
made  absolute,  considering  that  the  Lord  Chief  Justice 
was  correct  in  his  opinion  at  the  trial,  and  that  the  verdict 
found  for  the  plaintiffs  was  not  satisfactory,  under  all  the 
circumstances. 

Paughan,  Seijt.  and  Richards^  for  the  plaintiffs. 

TatUfy  and  Wilde,  Seijts.  for  the  defendant. 
[Attoraies— £crefu{s2«  T.  ^  U,,  and  B. 


See  the  case  of  JohmanY. BaUr,  4B.  &A.44a 
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lBt5. 

Johnson  v.  Baker.  iVe.  ijuk. 

Assumpsit  for  goods  sold.  The  defendant  was  the  a  d«ii»nd  for 
executor  of  a  Mr.  Whitehead,  and  the  demand  was  for  "wwraSng  fi>r. 

mouzning  furnished  to  the  widow  and  fiunily  of  the  de-  dowandfiunfly 

<t     1       «  ojfa  deemed 

fendant  s  testator.  penon,  b  not  a 

One  of  the  testator's  sons  was  called  as  a  witness  for  the  H^l?^  ?" 

pence,"  and 

defendant.  He  admitted  ^that  he  was  entitled  to  a  legacy  cannot  be  daim- 
imder  the  will,  and  that  he  had  not  received  it.  estate  by  the 

executor  if  he 
gives  the  order^ 

He  was  objected  to  on  the  part  of  the  plaintiff*,  as  an  in-  "**  ^f  «™«- 

.  .  •  .  quence  a  lega- 

teiested  witness ;  because  it  was  the  object  of  his  testimony  tee  who  has  not 
to  prevent  the  estate  being  charged,  out  of  which  his  le-  gacy/is  a  oom- 
gacy  was  to  be  paid.  X^ 

the  executpr, 
in  an  action 

On  the  part  of  the  defendant  it  was  contended,  that  brought  agahist 
there  was  no  objection  to  his  testimony;  as  the  executor,  reoove^  of  such 
if  compeUed  to  pay  the  demand,  must  pay  it  with  his  own  ^^°>^^ 
money,  and  could  not  daim  it  against  the  estate. 

For  the  plaintiff  it  was  replied,  that  the  argument  used 
would  only  apply  in  the  case  of  a  contest  between  creditors, 
and  not  where,  as  in  this  case,  there  were  ample  funds  to 
pay  aD  demands  on  the  estate.  It  was  also  urged,  that 
this  demand  might  come  under  the  description  of  funeral 
expenses,  which  an  executor  was  bound  to  pay. 

Best,  C.  J.  was  of  opinion  that  it  was  not  a  funeral 
expense,  and  that  the  executor  could  not  claim  against  the 
estate,  if  comjielled  to  pay;  and  therefore  he  decided,  that 
there  was  nothing  in  the  objection. 

r 

Verdict  for  the  defendant. 
Lee,  for  the  plaintiff. 

Comyn,  for  the  defendant. 

[Attormes — Steel  j-  Nieol,  and  Sheppard,  T.  jr  jL.] 
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1625. 

Dte.  ISA.  CrOWDER  V,  AVSTIN. 

Th«  •wmrof  ASSUMPSIT  for  tbe  price  of  a  hone.  The  hone  wis 
!Micdoil*hM^  sold  by  public  auction,  at  which  the  plaintiff's  groom  at- 
rigfat,  undtr  th*  tended  and  bid.  Another  penon,  not  connected  with  the 
of  a  m1«,  Att  plaintiff,  also  bid ;  but  his  bidding  did  not  go  beyond  tbe 
biddff tbiaibe  >^">>A  ^^  twenty-tluee  guineas.  The  hone  was  knocked 
^  i^*J|^*^'"  down  to  the  defendant  at  twenty*nine  guineas.  The  printed 
perton  to  bid  fcr  conditions  of  Sale  were  given  in  eyidence,  from  whidi  it  ap- 
poM  of  cnhane-  peared  that  the  highest  bidder  was  to  be  the  purchaser. 

ingtke  price  t  ^ 

and  if  M  do  My 

he  cttiBot  re-         Best,  C.  J.,  upon  this,  inquired  of  SpankUg  Serjt.  if  be 
duM  money^     thought  the  action  could  be  maintained. 

from  the  buyer. 

SpanMe^  Serjt. — Yes,  my  Lord;  I  think  there  is  no 
puffing  to  impose  upon  the  parchaser* 

Best,  C.J. — I  am  deariy  of  opinion,  that  iheaetioD 
cannot  be  maintained.  I  hare  long  been  surprised  that 
the  objection  has  never  been  taken.  A  man  goes  to  a 
sale,  and  is  told  diat  if  he  is  the  highest  bidder  he  ahaD 
have  the  artide.  He  bids  a  certain  sum,  and  a  peraoD 
(employed  by  the  seUer)  whom  he  does  not  know,  attends 
and  pufis  against  him,  and  in  consequence  <^  that,  he  is 
compelled  to  ps^  a  much  larger  price  than  he  would  other- 
wise have  paid.  Is  not  this  a  gross  fraud?  I  am  prepared 
to  nonsuit  the  plaintiff. 


J^amAte,  Serjt. — There  is  a  case  which  decides^  that 
a  seUer  has  a  right  to  have  <me  person  to  bid  Hot  him  at 
the  sale,  if  he  does  not  do  it  in  order  to  impose. 

Best,  C.  J. — I  agree  that  he  has  such  right;  but  then 
he  pust  declare  it  by  the  conditions  of  sale. 

Spankitf  Serjt.,  then  proved,  by  the  evidence  of  the 
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mtctiooeefp  that  the  defendant  waa  in  the  habit  of  attend-        IM^* 
iug  at  salea  of  horses,  and  that  he  knew  that  the  phuntiff's     Crowdbr 
groom  wa9  present  at  the  sal^  in  question.  '  ^^3„„^ 

B^sTy  C  J, — I  am  of  opinion  that  the  plaintiff  cannot 
recover  in  this  action.  The  conditions  of  sale  are,  that 
the  highest  bidder  is  to  be  the  buyer ;  and  no  leave  is  re- 
aenred  for  the  employment,  either  openly  or  covertly,  of 
any  person  to  bid  for  the  seller.  I  am  of  opinion,  that  a 
seller  acts  in  opposition  to  the  conditions  of  sale,  if  he  em- 
ploys a  person  to  bid,  for  the  purpose  of  enhancing  the 
price.  In  this  case  the  other  person  at  the  sale  did  not,  in 
his  bidding,  go  near  the  ultimate  sum.  It  is  impossible, 
under  these  circumstances,  to  say  that  the  price  of  twenty- 
nine  guineas  was  the  highest  price  contemplated  by  the 
conditions :  for  the  defendant,  under  them,  was  entitled 
to  have  the  horse  at  the  next  highest  bidding  to  that  of 
the  only  fair  bidder.    I  am  of  opinion,  that  the  plaintiff 

must  be  called. 

Nonsuit. 

Spankie,  Serjt.,  and  P.  Kelfy,  for  the  plaintiff. 

Faughan,  Serjt.,  for  the  defendant. 

[Attoroies — Cnwder  ^  M*,  and  Harmon.'] 


In  the  ensuing  Hilary  Term^  Wilde,  Seqt.,  mov^d  to  set 
aside  the  nonsuit ;  and  argued  to  the  following  efie»ct.  A 
Court  of  Equity  would  enforce  su^h  a  contract ;  and  as  a 
iDatter  of  law,  it  is  not  avoided  by  such  ^  proceeding  as  is 
called  puffing.  Puffing  is  not,  in  point  of  law,  by  itself  a 
fraud  upon  a  buyer,  bi|t  m^y  become  so  if  coupled  with 
other  circumstances.  If  a  practice  is  notorious,  and  well 
understood,  no  buyer  is  deceived  by  it,  and  though  an  old 
case  may  have  decided,  that,  some  years  ago,  it  was  un- 
knowni  and  therefore  frai|dulent,  it  does  not  follow  that 
it  must  be  so  now.    It  should  have  been  left  to  the  jury  to 

VOL.  IL  F 
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say  whether,  in  thia  case,  the  party  was  taken  by  sittprise* 
As  to  the  condition  that  the  highest  bidder  shall  be  the 
purchaser,  the  statute  of  17  G.  3,  cap.  50,  §  10,  gives  a 
bonus,  by  a  reduction  of  auction  duty,  to  an  owner  of  an 
estate,  who  becomes  the  purchaser  of  it ;  which  would  not 
have  been  done  if  the  legislature  had  thought  it  fraudulent 
for  a  man  to  bid  for  his  own  estate.    The  case  of  Howard 
y.  Castle,  6  T.  R.  642,  which  is  called  a  leading  case  on 
the  subject  of  puffing,  has  been  frequently  adverted  to 
since,  and  its  effect  stated  to  be  not,  that  the  attendance  of 
a  puffer  on  the  part  of  the  owner,  avoided  the  sale ;  but 
that  because  there  were  no  other  bidders,  the  sale  was  no 
better  than  a  mock  auction.     Lord  Rosslyn,  in  Cotmdbf 
V.  Parsons,  3  Ves.  Junr.  625,  in  a  note  to  the  case  oi 
Bramley  v.  Alt,  refers  to  a  case  of  Bexwellr.  Christie, 
Cowper,  395,  and  observes,  that ''  the  acts  of  Parliament  im- 
posing  a  duty  on  the  sales  of  estates  by  auction,  go  upon 
its  being  a  usual  and  a  fair  thing  for  the  owner  to  bid  ;**  and 
in  the  same  case,  his  Lordship  said,  that  he  felt  vast  diffi- 
culty in  compassing  the  reasoning  that  a  person  does  not 
follow  his  own  judgment  because  other  persons  bid ;  and 
that  the  judgment  of  one  person  is  deluded  and  influenced 
by  the  biddings  of  others.     In  thecase  of  Bromley  v.  j/Ut 
Lord  Alvanley,  then  Master  of  the  Rolls,  concurred  with 
Lord  RossLYN,  and  considered  the  case  of  Howard  v. 
Castle  only  as  a  decision,  that  where  all  the  bidders,  ex- 
cept the  purchaser,  are  puffers,  the  sale  shall  be  void. 
The  circumstance  of  a  practice  being  generally  known,  ex- 
eludes  the  necessity  of  giving  any  personal  notice.     A  party 
is  bound  to  know  the  practice,  if  he  is  in  that  course  of 
dealing.    What  is  done,  is  done  to  protect  the  property, 
and  is  not,  like  swindling,  bad  per  se.    The  practice,  also, 
is  always  allowed  in  the  case  of  sales  by  trustees  for  in- 
fants. 


BvRROuoH,  J.  —  Is  there  not  a  difference  between  a 
sale  by  trusCeea  in  Chancery,  and  a  sale  at  common  law. 
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Wikkf  Serjt. — That  is  only  iUustratiom ;  the  decisions 
go  upon  the  general  principle. 

Best^  C.  J. — My  own  opinion  remains  what  it  was  at 
NiH  Priui;  but  it  is  a  question  of  very  general  impor- 
tance ;  and  it  is  fit,  before  we  lay  down  a  rule  which  may 
affect  every  sale  in  the  kingdom,  that  we  should  have  the 
matter  drgued  and  considered.  Not  that  I  think  that  any 
judge  will  be  found  eventually  to  sanction  the  practice. 

Park,  J. — I,  for  one,  do  not  think  that  a  rule  ought  to 
be  granted :  but  if  any  single  judge  is  of  a  contrary  opinion, 
the  matter  ought  to  be  discussed.  The  opinion  of  Lord 
Mansfield  is  not  a  mere  dictum^  but  a  long  elaborate 
judgment;  and  he  was  foUowed  by  Lord  I^enyon,  in  a  case 
otBlachford  v.  Preston,  8T.  R.  93  &  95. 

BuRROUOH,  J.,  expressed  himself  of  the  same  opinion. 

Gazelee,  J. — I  do  not  feel  prepared,  on  the  sudden,  to 
decide  a  case  of  so  great  importance,  and  particularly  as 
there  have  been  differences  of  opinion  on  the  point. 

A  rule  tdri  was  accordingly  granted ;  which,  when  it 
came  on  for  argument,  was  not  supported  by  fFUde,  Seijt., 
and  therefore  the  Court  ordered  it  to  be 

Discharged. 


OROwnsa 

V. 
AUSTIK. 


Salmon  v.  Ward. 


Ike,  13IA. 


Assumpsit  on  a  warranty  of  a  horse.    No  direct  evi-    iq  ^  udoii  <m 
dence  was  given  of  any  thing  that  passed  at  the  time  when  ^j^JJ^j^^ 

paaring  between 
tbc  plaintiff  and  defendant,  in  which  the  plaintiff  writei,  **  You  well  remember  that  you  repre- 
"  tented  the  hone  to  me  aa  a  five  year  old,"  dec  to  which  the  defendant  amwen,  "  The  hone  it 
"  at  I  repreaented  it,"  are  sufficient  eridenoe  from  which  the  jury  may  infer  that  a  warranty  waa 
given  at  the  time  of  the  tale;  and  it  it  not  neeeitary  to  give  other  proof  of  what  actually  pancd 
when  the  contnet.wat  made. 

t2 
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the  contract  was  made ;  but  some  letters  weve  fmt  iii^  ••ne 
written  by  the  plaintiff,  wUch  O0iitiii»ecl  these  weids: 
"  You  well  remember  that  you  represented  the  horse  to  me 
as  a  five  year  old/'  &c. ;  atod^me  fiom  the  de&ndml  in 
Mfiswer,  which  stated,  iniet  ofta,  *'  The  home  is  as  I  n* 
pres^ited  it.*' 


Spankkf  S^t.  for  the  deJEendant. — They  have  Mt 
proTicd  the  wartrmty  in  the  dedarationy  which  is  eKpms. 
They  must  shew  a  distinct  warranty,  and  not  piece  it  out 
by  a  parcel  of  letters.  Warranty,  means  a  wurdsaty  at 
the  time  of  sale. 

BssT,  C«  4. — ^The  qvetftion  is,  wheAer  I  and  the  jvy 
can  ooUect  that  a  warranty  took  place.  Iquitef^Bee,tlMit 
there  is  a  difference  between  a  wasranty  and  a  l!^e^BfeM^fl■ 
tion;  because,  a  representation  must  be  known  to  be 
wnxag.  No  particular  words  are  necessary  to  ocasutitulc  a 
warranty.  If  it  were  so,  there  would  be  more  tricks  in 
horse  causes  than  there  are  at  present.  If  a  man  ssyUf  this 
horse  is  sound,  that  is  a  warranty.  The  plaintiff  m  fcii 
letter,  says,  *'  you  remember,  you  represented  ihe  horse  to 
me  as  a  five  year  old.**  To  which  the  defendant's  answer  is, 
*'  the  horse  is  as  I  represented  it"  Now,  if  the  jury  lod 
that  diis  oecorred  at  the  time  of  the  Jai^  ancl  widioat  aj 
qualification,  then  I  am  of  opinion,  tthat  it  is  a  wanari^* 
If  it  occurred  before,  or  if  it  was  qualified,  then  it  must  be 
taken  to  be  a  representation,  and  not  a  warranty.  ^  His 
Lordship  then  left  the  question  to  the  jury,  telling  then, 
that  if  they  found  that  the  defendant  at  the  sale  gave  an 
undertaking  to  the  effect  mentioned  in  the  letters,  thai  in 
his  opinion,  such  undertaking  was  a  warranty. 

Verdict  for  diephaatiff. 
Faughan,  Serjt.,  and  Abraham,  for  the  plaintiff. 
Spankie,  SerjL  for  the  defendant. 

[Attornies— Hcmtii^  jr  B^  sad  Smknr  ^  P.] 
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Assumpsit  for  moner  kad  and  received,  to  the  use  of  if  •  trader  deny 

.       1  •   msjc  •  himself  to  a  per- 

tne  plamtins  as  assignees.  son,  whodenrei 

In  order  to  prove  an  act  of  bankruptcy,  the  bankrupt's  ^"J^t*^^ 

porter  was  called,  who  stated,  that,  in  the  month  of  Au-  tain  bui  of  ex- 

change,  men- 

gast,  1824,  a  person  of  the  name  of  CSarke,  called  at  his  doning  the  par- 
master's  house,  and  asked  if  his  master  was  withiiXi  and  h^oredl  and 
desired  that  he  might  be  tQld  that  Jackson's  bill  was  dis-  ^^^1^ 
honoured,  and  that  he  (Clarke)  wanted  to  see  him ;  that  consequence, 
the  wilneM  informed  his  master,  who  desired  hin^  to  say  an  act  of  bank- 
that  he  was  not  in  town;  thai;  upon  this  npkeseag^  l»e-  ^^;^^ 
faff  delivered  to  Clarke,  he  disputed  the  witness's  word,  theparty'sbeing 

®  *  *^  .         ,.    '    a  creditor,  if  the 

and  went  up  etaira  towards  the  drawing-room  m  which  jury  beUere  that 
the  baiAropt  was;  and  the  bankrupt  made  his  escape  from  co^dered  hinu 
the  drawing-room,  and  went  into  a  bed-room  up  another     ^^*?^*J^'2ck 
flight  of  stairs;  in  consequence  of  which,  Claike  did  not  for  1002.,  such 

, .  check  is  not 

we  nun,  evidence  of  a 

To  prove  the  petitioning  creditor's  debt,  a  witness  was  ^J^'^* 
called,  who  stated,  that  the  bankrupt,  on  the  19th  of  J^ly,  "^'[j^j^ 
came  to  Mr.  Smith,  the  petitioning  creditor,  and  obtained  was  paid, 
firomhim  his  check  for  100/.  to  take  up  a  bill  which  was 
coining  due  on  the  ^Oth.     But  the  witness  added,  that  the 
bankrupt  gave  Smith  in  return  his  own  check  to  the  same 
amount. 

It  appeared,  that  Messrs.  Sikes  &  Co.  were  the  bank- 
ers of  Byers,  and  ^at  the  check  in  queation  had  their 
name  written  across  it  Aclerk  in  Sir  Peter  Pple's  ho^^se^. 
on  whom  it  was  drawn,  proved,  that  they  would  not,  under 
those  onrGutnBtances,  have  paid  it  to  any  one  but  Sikes  & 
Co.  The  clerk  to  Sikes  &  Co.  who  was  present  at  the 
trial,  was  not  able  to  prove  firom  any  entries  in  his  own 
hand-writing,  that  the  check  was  paid,  or  that  Byers  had 
credit  for  it  at  the  time  whw  it  WAP  r^cejve4f  It  was 
produced  by  the  plaintiffs,  the  assignees,  Snpth  (the  pe- 
titioning creditor  and  drawer  of  it)  being  one  of  them. 
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18£5.  It  was  contended  by  Vaughan^  Seijt.  that  the  ciramt- 

BLBA8BT     stances  of  the  name  of  Sikes  &  Co.  bemg  written  across  tC, 
^    *'  and  its  coming  out  of  the  hands  of  the  plaintifis^  were  pri- 

mA'fade  evidence  of  its  having  been  taken  up  and  psid. 

Best,  C.  J. — ^You  must  shew  that,  on  the  dayon  wUdi 
the  check  is  dated,  Byers  had  credit  with  Sikes  &  Co. 
to  the  amount  of  100/. ,  or  that  it  was  paid. 

CroMy  Serjt.  instanced  the  case  of  an  acceptance,  which 
had  got  back  into  the  hands  of  the  acceptor. 

Best,  C.  J.~*There  is  no  doubt  as  to  an  acceptance  de 
livered  out,  and  afterwards  got  back. 

Cro^y  Serjt. — ^That  is  precisely  our  case.  We  shew  t 
delivery  of  the  check,  and  that  it  is  back  again  in  our 
hands  as  if  satisfied;  and  that  is  primd  facie  evidence  of 
payment,  and  makes  it  necessary  for  the  other  side  to  shew 
something  improper  in  the  getting  it  back,  or  that  in  fact 
it  was  never  paid. 

Stephen. — Checks,  according  to  the  London  practice, 
are  money;  and  the  check  in  question  must  be  taken  to 
be  so,  unless  the  contrary  is  shewn. 

Bbst,  C.  J. — I  will  not  stop  the  cause,  but  will  give 
leave  for  a  motion  to  the  Court. 

His  Lordship  left  it  to  the  jury  to  say,  whether  Byers 

considered  Clarke  to  be  a  creditor;  and  the  jury  found 

that  he  did. 

Verdict  for  the  plaintifis. 

FoMighan  and  Crass,    Serjts.  and  Stephen,    for  the 
plaintiffs. 

Spankie,  Serjt.  and  Wigktman,  for  the  defendants. 

[Attomies — Chetier,  and  ilf i7n#  $•  Pany.] 
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Iv  ike  auiiiiig  Hilary  Term,  fFilde,  Seijt.  obtained  a 
rule  mti  for  entering  a  nonsuit^  in  piursuance  of  the  leare  Bleasbt 
giren  at  the  trial ;  which  rule,  after  argument,  the  Court  '  Crobblmt. 
made  absolute ;  being  of  opinion,  that  although  the  act  of 
bankruptcy  was  sufficient,  there  was  not  proof  of  a  pe«» 
titioDing  creditor's  debt,  because  it  did  not  appear,  from 
the  evidence,  that  the  check  had  ever  been  paid. 


SnoW  and  Others  v.  Peacock  and  Others.  d^c.  i«Db. 

Trover  for  a  Bank  of  England  note  for  500/.     Plea  if  a  banker  in  a 

^  .  .  small  market 

— Cxeneral  issue.  town  change  a 

The  plaintiffs  were  bankers  in  London,  and  the  defend-  EngU^n^ 
ants  carried  on  the  same  business  at  Sleaford  in  Lincoln-  ^^  ^  stranger, 

without  any  nir- 

shire,  having  also  a  branch  bank  at  Bourne  in  the  same  ther  inquiry 

than  merely 
COOIktj*  asking  his  name, 

A  derk  from  the  office  of  the  auditor  of  public  accounts,  ^^er^to  a  Jllrty 
produced  a  dividend  warrant ;  and  a  clerk  of  the  plaintiffs  ^°^  ^}^^^    , 

possession  such 

proved,   that  the  dividend  warrant  produced  had  been  note  had  heen 
paid  to  their  house  on  the  7th  of  September,  1824,  by  a  ^ned;  and  the 
customer  of  the  name  of  Lake ;—  that  it  was  given  on  the  ^'^^^^^  1"  '?;* 

'  ^  case  18  not,  whe- 

nezt  day  to  a  porter  of  the  house,  who  had  been  in  his  si-  ther  there  was 

.  ...an  honest  hold- 

tuation  a  great  many  years,  to  take  it  to  the  Bank  of  £ng-  ing  on  the  part 
land,  in  order  to  get  the  money  for  it;— that  the  porter  re-  ^t?hufwh^" 
turned  to  the  plaintiff's  without  the  produce,  and  said  that  H**''  ""^"  ***• 

*  ^  *■        •  arcumstances, 

ne  had  been  robbed  in  Fleet  Street ;  and  also  that  the  por-  there  was  a  want 
ter  bad  died  three  oribur  months  before  the  trial.     This    The  piaintifi; 
witness  further  stated,  that  it  was  the  practice  of  London  ^^''^^*^^^ 
bankers  never  to  change  a  note  for  a  stranger,  without  that  he  has 

M  .  done  every  thing 

first  making  some  inquiries.  which  in  reason 

he  ought 
A  dividend  war- 
rant wu  paid  into  a  bankers'  by  a  customer.  The  bankers  sent  it  by  a  porter  of  the  house  to  the 
Bank  of  England,  to  get  cash  for  it,  he  returned  without  the  money,  saying  he  had  been  robbed  of 
it  Held,  (the  porter  himself  being  dead)  that  proof  of  those  &cta  was  sufficient  evidence  of  poi- 
ie«ioo  on  the  part  of  the  bankers,  to  enable  them  to  maintain  trover  for  a  500/.  note,  part  of  the 
■oney,  against  a  party  into  whose  hands  it  had  come,  imder  circumstances  which  would  not  entitle 
him  to  retain  possession  of  it. 
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One  of  the  derki^  in  the  Bank  of  Engbnd  pr<»red>  lliat 
on  the  8th  of  September,  18S4|  he  paid  the  diyidMd  war- 
PiAcocK.*  '^'^  produicedy  and  mentioned  the  dates  atid  nuinbeEt 
of  the  notes  with  which  he  paid  it»  among  which,  were  liie 
date  and  number  of  the  not^  in  question.  This  witness 
added,  that  the  Bank  of  England'  require  the  name  and 
address  of  the  party  presenting  a  note,  before  they  give 
change  for  it. 

A  clerk  of  the  defendants,  who  was  in  their  bank  at 
Bourne,  proved,  that  Bourne  was  a  small  market-town; 
and  that  on  the  13th  of  April,  1825,  at  11  o'clock  in  the 
morning,  about  two  hours  after  the  arrival  of  the  London 
mail,  a  person  respectably  dressed,  and  apparently  about 
sixty  years  of  age,  came  into  die  bank,  and  asked  him  to 
change  a  Bank  of  England  note  for  SOOh — that  he  asked 
first  to  have  it  changed  fbr  smaller  Bank  of  England  notes ; 
but,  on  being  told  that  it  was  not  the  practice  of  the  house 
to  give  change  in  that  way,  consented  to  take  die  notes  of 
the  Sleaford  Bank ; — that  he  had  no  previous  knowledge  of 
the  man,  and  had  never  seen  hfan  since; — diat  he  sent  the 
note  by  the  next  night's  post  to  the  defendant's  cofre»- 
pendents  in  London,  Messrs.  Hoare,  Bamett  &  Co.  in  ac- 
count with  whom  the  defendants  had  credit  for  it ;  and 
diat  it  was  only  one  night's  post  from  Bourne  to  Lond<Hi« 
On  his  cross-examination  he  said,  that  it  was  the  defend- 
juit*s  course  of  business  to  issue  dieir  oim  notes  for  vakie ; — 
that  he  asked  the  man  his  name,  and  received  for  answer, 
that  it  was  Edwards,  and  that  there  were  a  number  of 
fairs  held  in  adjacent  parts  about  die  time  in  question. 
On  his  re-examination  lie  admitted,  that  generally  in  the 
country  5007.  notes  are  <mly  in  circulation  amongst  bank- 
ers. And  in  Mwwer  to  questions  from  the  jury,  he  ac- 
knowledged, that,  although  he  had  been  in  die  defendant's 
employ  for  a  period  of  eleven  years,  he  had  never  before 
changed  a  larger  note  dian  one  for  100/. 

It  was  proved,  diat,*in  September,  1824,  three  hundred 
placards  giving  notice  of  the  robbery,  were  studi  up  in 
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London  and  the  irkanityi  sod  between  eeventy  ujod  eighty 
hand-hiDf  were  dktrflmted  «mngst  the  banfcerB  in  the  city. 
The  kes  of  Ae  note  was  ahp  advertized  in  the  lloning 
Adrertiier  newspaper,  and  in  '*  The  line  and  Cry.^ 

The  wife  4)f  the  printer  of  the  hitter  papoTi  proved  that 
it  was  salt  by  order  of  Gbyemment  to  various  magis- 
trates and  othersi  and  that  fifty  "were  generally  sent  into 
die  county  of  Lincofai. 

The  defendimt's  cleric  was  again  called,  and  stated  that 
the  defendants  did  not  take  in  the  Hue  and  Cry  at  tfadr 
liafiViTig  houses;  but  he  adnntted  that  one  of  them,  Mr. 
Uandleyi  acted  as  a  magistrate  for  the  Bourne  division* 

SjpmMe,  8eijt«  objected.^^This  is  not  proof  of  Mr^  H.*ft 
being  a  amgistrate* 

BisTy  C.  J^ — ^I  thinks  proof  that  a  nan  Mfs  as  a  magis- 
trate is  jMoof  of  hiB  being  so  m  any  case. 

Spankie,  Seijt. — But  somp  men  are  magistrates  who 
never  act  at  all. 

Best,  C«  J« — ^Then  you  must  produce  the  conunission^ 
because  you  can  have  no  o(her  evidence. 

A  clerk  in  the  Bank  of  England  then  proved,  that  on 
the  8th  September,  18S4,  appUoation  was  made  at  tbe 
hmk  to  stop  the  nolo  in  question ;  and  that  if  after  that 
day  in^uhry  had  been  made  by  any  person,  information  of 
the  fact  might  have  been  obtained* 

For  the  plaintiffs,  it  was  arguedy  that  the  defendants, 
uader  the  circumstances,  ought  not  to  have  dianged  the 
note,  but  diould  have  made  inquiries  on  the  subject;  they 
had  not  CKercised  proper  caution,  considering  tibe  amount 
of  the  note,  and  the  circumstance  of  the  place  where  it 
was  changed  being  a  small  market-town.    London  bank- 
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ets,  it  was  said^  will  not  change  a  note  for  a  pers<»i  wIumd 
they  do  not  know ;  and,  a  fortiori,  a  country  banker  ought  to 
make  inquiries.  The  authorities  cited  were  Solomons  r. 
The  Bank  of  EngUxml,  IS  East,  135;  GUly.  CubUis(a), 
5  Dow.  &  Ry.  324;  and  ISgan  v.  Threllfall,  mentioned 
in  a  note  to  that  case. 


Spantde,  Serjt.  for  the  defendants. — ^This  action  cannot 
be  maintained  by  the  present  plaintiffs.  They  declare  oo 
their  possession  in  trorer.  The  ^vidend  warrant  was  pot 
into  their  hands  merely  to  receive  the  money  for  Lakcj 
who  was  the  real  owner.  Trover  and  trespass  are  very 
diflferent.  This  note  never  reached  their  possession  at  aD. 
There  is  no  evidence  how  it  was  lost;  it  had  disappear- 
ed for  seven  months ;  it  never  came  into  their  possessioii. 
They  have  not  established  any  property,  direct  or  indirect. 
They  have  not  shewn  any  felony  committed.  They  must 
shew  general  or  special  property,  and  that  the  note  omti- 
nued  in  their  possession  up  to  the  time  6f  the  conversion. 

Best,  C.  J. — ^There  is  no  occasion  to  prove  the  commis- 
sion of  a  felony,  but  only  that  the  note  was  improperly  got 
*£rom  the  plaintiffs'  possession,  if  they  were  entitled  to  it. 
The  porter  must  either  have  been  robbed,  or  have  embezaled 
it  himself.  Admitting  that  it  never  was  in  their  posses- 
sion, yet  trover  is  maintainable  if  the  party  has  property. 
The  possession  of  my  servant  is  my  possession.  This  ap- 
pears from  the  case  of  the  butler  who  was  convicted  of 
stealing  his  master's  plate  while  it  was  in  his  own  custody. 
Constructive  possession  will  maintain  trover.  Bankers 
are  in  the  habit  of  receiving  plate  for  safe  custody,  but  the 
property  is  in  the  customer  who  deposits  it,  and  the  bank- 
er cannot  touch  it.  But  if  I  send  money  to  him,  or  he 
receives  it  for  me,  it  becomes  his  property ;  he  is  not  bound 
to  give  me  the  identical  notes  he  receives  of  me.     And 


(*)  Sec  «ntf,  Vol.  1,  pp.  163,  and  487. 
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there  is  no  fonn  of  action  by  which  I  could  compel  him  to 
do  ao. 
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ie,  Serjty  then  addressed  the  jury. — If  you  hold 
the  defendants  responsible,  you  wiU  give  a  death  wound  to 
the  drcidation  of  banknotes.  Bank  notes  are  as  cash,  and 
cannot  be  foUowed.  If  not,  no  man  could  take  one  with- 
out making  himself  liable  to  an  action.  The  plaintiffs  are 
bound  to  shew  not  want  of  caution  merely,  but  fraud  and 
collusion.  I  agree  with  the  case  of  Gill  v.  Cubiits  ;  but 
there  is  a  broad  distinction  between  the  case  of  a  bank  note 
andofa  bill  of  exchange.  Amandoesnottakeabillascash; 
but  he  discounts  it,  and  is  pro  tanio  a  purchaser,  and  must 
look  into  the  title  of  the  })erson  of  whom  he  takes  it,  and 
must  ascertain  it  at  his  peril.  But  this  is  not  necessary  in 
the  case  of  a  bank  note.  The  Liverpool  case  is  one  of 
gross  fraud ;  crassa  negligmtia  is  tantamount  to  fraud,  on 
account  of  its  consequences.  It  would  have  been  nugatory 
to  make  a  long  string  of  inquiries,  for  the  party  might  have 
easily  answered  them  so  as  to  deceive.  Lord  Mansfield^ 
in  mUer  v.  JRace,  1  Burr.  452,  says,  "  The  whole  fisdlacy 
of  the  argument  turns  upon  comparing  bank  notes  to  what 
they  do  not  resemble,  and  what  they  ought  not  to  be  com- 
pared to,  viz.  to  goods,  or  to  securities,  or  documents 
for  debts.  Now,  they  are  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  are  so  esteemed ;  but  are  treated 
as  money,  as  cash,  in  the  ordinary  course  and  transaction 
of  business,  by  the  general  consent  of  mankind ;  which 
giv^s  them  the  credit  and  currency  of  money,  to  all  intents 
and  purposes."  It  is  said,  that  the  amount  of  the  note 
changed  ought  to  be  taken  into  consideration,  but  that 
would  be  a  loose,  vague,  and  dangerous  standard  of  esti- 
mation.  It  would  depend  upon  a  man's  idea  of  the  value 
of  money.  A  miser  would  have  one  idea,  a  spendthrift 
another,  and  a  moderate  man  a  third.  A  bank  note  is 
money,  and  is  to  pass  without  inquiry;  and  fraud  and  col- 
lusion must  be  clearly  made  out,  to  enable  ^  party  to  reco- 


CASES  AT  NISI  PRIUS. 

ver  under  the  circumstanoeB  of  tibia  case.    The  Bank 
not  compel  a  person  to  write  his  name  on  anote  before  tkef 
change  it.    The  plaintiffs  should  have  sent  the  printed  biUs 
to  all  the  country  bankers*    There  is  no  diatmetioii  be- 
tween these  defendants  and  the  publican  in  MSBet  t. 
BacCf  for  both  were  acting  in  the  <»dinar7  course  of  their 
businesg.    As  to  the  question  of  neglig^ice»  there  were  but 
two  things  for  the  defendants'  clerk  to  do.    The  one  was 
eidier  to  have  nothuig  to  do  with  the  note,  or  ask  a  set  of 
the  most  nugatory  questions  that  were  ever  heard  o£    Be- 
sides, if  he  had  asked  questions,  it  would  have  shewn  that 
his  mind  was  alive  to  suspicion ;  and  Aen  he  ought  not  to 
be  satisfied  with  the  answers  he  would  recove.    He  mnst 
eidier  have  stopped  die  circulation  of  a  Bank  of  Kngland 
note,  or  have  stopped  the  man  who  presented  it  for  diange. 
It  is  not  incumbent  on  a  party  to  do  more  than  act  htmd 
Jide.    As  to  bills  of  exchange,  the  rule  of  caveat  emflm 
applies.    MUter  v.  Race  decides,  that  a  case  like  die  pre- 
sent must  be  bottOQied  in  frand,  and  not  decided  upon  s 
.test  which  varies  according  to  the  character,  feelings,  and' 
conditions  of  men.    The  note  must  have  gone  out  of  the 
plaintiffi'  possession  by  circulation  from  hand  to  hand,  be- 
fore it  was  presented  to  the  defendants,  and  the  possession 
of  the  first  bond  fide  holder  would  divest  the  possession  of 
the  i^aintiffis.    The  note  had  been  out  seven  months,  and 
it  cannot  be  presumed,  that  it  never  made  its  appearance 
till  it  was  presented  to  the  defendants,  and  that  it  never 
got  into  the  hands  of  such  a  htmd  fide  holder.    All  the 
esses  cited  are  cases  standing  on  thdbr  own  drcnmstanoss 
of  susjucion ;  but  in  this  ease  the  parties  are  all  innocent; 
and  which  of  them  is  most  so?  he  who  has  been  entrapped 
JDto  the  changing  a  note,  or  those  who  mig^t  have  sent  s 
printed  notice  of  their  loss  to  all  (he  bankers  in  the  ootm- 
try,  if  they  had  merely  lodced  into  the  lists,  and  taken  die 
trouUe  to  find  out  their  directi<ms  ? 

Best,  C.  J^  in  his  summing  up,  said,  it  appears  to  me 
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iIia4  llie  wljr  safe  fule  laeBSee  of  ihtt  toil;,  is  the  nd^ 
k laid  4owBkia  QiUr.  Cubiti^  ▼!&  to  see  wbether  dl  the 
IputiM  have  aded  with  due  tmi^&tm,    laL  WheAer  the 
plaiiilaffii  have  dene  aJl  that  cmdd  be  teasoauiUy  expected 
of  them;  for  if  they  have  Bet,  Aejr  caanot  reoowier.    jAnd 
secondly  9  if  Aey  havCi  whether  the  defendants  have  done  so 
lee.    Afl  to  floidinf  the  Hue  and  Cry,  the  witness  sud,  that 
the  yiMieher  had  Bot  the  power  of  seadiag  it  without  an 
erdcr  £reai  the  police.    There  may  he  wise  areasons  for  that, 
and  it  does  not  appear  to  have  been  done  in  any  of  the 
other  cases.     I  will  not  submit  the  question  to  you  on  my 
brother  S^pa^Me^s  principle.    The  case  of  Miller  v.  Eace 
does  not  touch  this  question.     Lord  Mansfield  does  not 
say,  that  it  is  necessary  there  shiwdd  ah^ays  be  -suspicion ; 
bat  he  argues  on  the  particular  facts  of  the  case.    The 
question  of  caudon  depends  much  upon  the  sum.     The 
party's  caution  should  increase  with  the  amount  of  the  note 
which  he  is  called  upon  to  change.    A  man  may  change  a 
SOL  note  without  asldi^  a  single  question^  but  would  that 
be  right  as  to  one  of  several  thousands.    Tbene  is  no 
dodbt,  that  the  defendtmts  are  most  respectable  persons^ 
it  is  important  to  rememlber,  tint  the  man  aaked  for  diange 
in  Bank  of^finglandiiotesybnt  afterwards  agreed  to  take 
thoseof  the  defendants' bank.    Perhaps  the  circumstance 
of  getting  their  own  notes  into  circulation,  and  the  %tle 
prcffit  they -would  thereby  acquire,  might  abate  ^e  degree 
of  caution  which  they  would  have  used  under  other  cir- 
cumstances.    Questions  should  have  been  asked,  and  those 
questions  continued,  till  suspicion  was  satisfied.     One  of 
the  witnesses  proved,  that  it  is  the  practice  of  London 
bankers  never  to  change  a  note  for  a  stranger  without  first 
making  inqipry.     I  think  the  plan  adopted  by  the  Bank 
itself  is  a  very  proper  caution :  but  the  Bank  stand  in  the 
situation  of  a  payer,  and  the  Country  banker  is  a  discounter; 
and  more  caution  is  reqliired  in  the  case  of  the  latter  than 
the  former.    The  question  for  your  consideration  is,  whe- 
ther the  defendants  in  this  case  have  used  due  caution  or 
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not ;  that  is,  in  other  words,  whether  they  took  the  not^ 
in  the  usual  course  of  business ;  for  the  course  of  business 
must  require,  in  the  usual  and  ordinary  manner  of  conduct- 
ing it,  a  proper  and  reasonable  degree  of  caution  neces- 
sary to  preserve  the  interests  of  trade. 

The  jury  found  for  the  plaintifis,  observing,  at  the 
same  time,  that  no  suspicion  of  unfairness 
could  attach  to  the  character  of  the  defend- 
ants. 

;  Faughan  and  Bosanquet,  Serjts.  and  S.  M.  PhUUpt,  for 
the  plaintiffs. 

Spankie,  Serjt,  and  Smirked  for  the  defendants. 
[Ationdes—Henson  frD,,  and  Sandjfs  t  Son."} 


In  the  ensuing  Hilary  Term,  fFUde,  Serjt.  obtained  a 
rule  nisi  for  a  new  trial,  which,  after  argument,  was  dis- 
charged. The  Court  being  of  opinion  that  the  question 
had  been  properly  left  to  the  consideration  of  the  jury,  and 
that  there  was  no  reason  for  disturbing  the  verdict. 

See  the  cases  ot  Peacock  y.  Greenstrect  v.  Carr,  1  Gamp.  651. 

Rkodii,    Doug.  633.     Grant  v.  Wookey  v.  Pale,  Bart  4  B.  &  A.  1, 

Fsu^Acn,  3  Burr.  1516.    Egan  t.  and  King,  Esq.  t.  Miiiome^  2 

nreUfall,  5  Dow.  &  Ry.  326.  Camp.  5. 
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IBftS. 
Yrisarri  v.  Clement.  "*  \^l 

Dee,  IBih. 

Action  for  a  Ubel  in  the  Morning  Chronicle  newspa-    if,afiiKig» 
per.    The  declaration  stated,  that  the  plaintiff,  before  the  JSSl^^^ST 
time  of  committinir  the  grievances  complained  of,  had  been  country,  it  !• 

,  ,  ,  not  necetsarj, 

and  was  appointed  by  certain  persons  exercising  the  pow-  to  rapport  an 
ers  or  authority  of  goyemment,  in  a  certain  republic  or  which  dacribei 
state  in  parts  beyond  the  seas,  to  wit,  in  the  republic  or  ™e*tSiwt1tta 
iioie  of  Chili  in  South  America,  to  the  office  or  station  of  *"  *«*  •»  ««J**- 

.  ...  ing  itate,  bat  if 

Envoy  Extraordinary  and  Minister  Plenipotentiary  from  it  be  not  to  le- 
the  said  republic  or  state  of  Chili,  to  and  at  the  Courts  of  ^J^^J^ 
Europe,  and  amongst  others  to  the  Court  of  this  united  ~"^  necwia- 

^  '  ^  ^  ry,  and  may  bt 

kingdom ;  and  that  he  had  been,  and  was  authorized,  em-  admitted. 
powered,  and  directed  by  the  said  persons  exercising,  &c.  penona  u- 
to  negotiate  a  loan  or  loans  for  the  service  of  the  said  re-  J^^^^^^JI^ 
pubhc  or  state;  and  also  that  by  virtue,  and  in  exercise  of  mItcs,  and  rap- 
the  said  power  and  authority  he  had  entered  into,  made  independence, 
and  concluded  for  and  on  the  part  of  the  said  republic  or  ^  bArTcourti 
state,  a  contract  with  certain  persons,  to  wit,  John  Hullett  p^  j»»ticc,  that 

18  evidence  of 

and  Charles  Widder,  for  raising  a  certain  loan  of  money,  th^  being  a 
to  wit,  a  loan  for  100,000/.  sterling  money  of  this  kingdom,  ^n^^  „o  ^iiibr- 
for  the  service  of  the  said  republic  or  state,  by  the  sale  of  ^  ^^^L 
certun  bonds  or  obligcUions,  to  wit,  bonds  or  obligations  belonged  to 

^  ,  ,      another  country 

of  and  on  the  part  of  the  government  of  the  said  republic  or  not,  if  they 
or  state,  which  said  bonds  or  obligations  had  been  and  ^^  ^kn^iedgo 
were  siimed  by  him  as  Envoy  Extraordinary,  &c.  and  had  **»  •nd  are  in 

®  •' ^  ^  "^  .  poiseaoon  of  a 

been  and  were  issued  by  him  to  the  said  Messrs.  HuUett  force  raffident 
and  Co.  and  had  been,  and  were  sold  and  disposed  of  by  aeWn^  oppo- 
and  through  their  agency  to  divers  subjects  of  this  king-  "J^S^n^^f^^  fo. 
dom,  as  Ae  buyers  and  purchasers  thereof.  "*«"  •^^ 

The  declaration  further  stated,  that,  at  the  time,  &c.  but  iaraed  in 
one  John  Hullett,  being  one  of  the  partners  in  the  said  n^re^^retn 

En^h  stamp. 

A  foreigner  has  no  right  to  negotiate  in  England  a  loan  for  the  use  of  a  Stata,  which  has  tepa- 
nted  itself  from,  and  is  at  war  with  one  of  England's  allies  (such  State  not  being  at  the  time  re- 
coKBised  by  England)  without  the  permission  of  the  English  Oovemment;  and  if  a  letter  hi  an 
Engliiih  newspaper  merely  animadvert,  though  in  the  strongest  terms,  upon  the  illegality  of  such 
ft  traasaction«  it  is  no  libd;  otherwise,  if  it  go  beyond  that,  and  impute  a  moral  fraud  to  the  party 
"»g*«ediniL 

If  in  the  bdnoement  in  a  declaration  m  an  action  for  a  libel,  two  places  are  described  as  "  States," 
«nd  in  the  Ubel  itself  aUusion  is  made  to  on^,  and  the  other  is  actnaUy  mentioned  under  the  dtle 
"f  «  "  neighbouring  State,"  it  is  not  necessary  that  the  plaintiir  at  the  trial  should  prove,  that 
«<bcr  of  them  were  in  fiict  Sutes. 
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house  or  firm  of  Messrs.  Hullett  &  Co.  had  been  and  was 
appointed  by  certain  peisoos  eziidsing  the  powers  or  au* 
thorily  of  goYenunent  in  a  certain  other  repubBc  at  ataie 
in  pAts  beyond  the  seasi  near  or  neighbouriqg  to  the  ha- 
jforo^wentinned  republic  or  state  of  CSuIi*  thaJt  ia  to  aayi  ia 
the  republic  or  atate  of  Buenoa  Ayres,  Consul42«neial 
for  the  said  republic  or  static  in  and  towaxda  thia  united 

The  libel  waa  then  set  out  as  having  been  pubHibed  ia 
the  Morning  Chronicle  of  and  concerning  the  plaintiff, 
and  of  aod  concerning  the  natters  aforesaid.  The  defend- 
ant pleaded,  UL  The  general  isaue.  And  M.  a  juatificar 
tion;  in  support  of  which,  howeveri  from  the  abaeooe  of  a 
witnessi  he  did  not  give  any  evidence  at  the  trinL 

A  witness,  who  described  hiniself  as  under  aeevetary  of 
atate  at  Chili,  in  1818,  proved,  that^  at  that  time,  it  Qmiaistwi 
of  three  provinces,  of  which  two  and  a  half  were  under  the 
direction  of  the  government  firom  which  the  jdiantiff 
claimed  hia  authority ; — ^that  such  govemmmt  waa  of  a  re^ 
publican  tbim,  and  had  courts  of  justice  in  whidi  laws 
were  administered,  and  that  it  exercised  a  power  of  nak- 
ing  laws,  which  were  submitted  to  by  the  people  of  dia 
country.  On  his  cross^examiQatJon  he  admitted,  that  ia 
the  other  half  province,  there  was  war  between  the  king 
of  Spain  and  those  who  had  been  his  aubjects,  and  hsd 
declared  themselves  independent. 

An  instrument  was  then  offered  in  evidence,  dated  ia 
October,  1818;  it  waa  aigned  by  DonBemardo  O'Higgios, 
and  Don  Joachim  Echeveriaa,  the  former  as  aupreae  di- 
rector,  and  the  latter  as  secretary  of  state  for  foreign  af* 
fiurs;  it  was  also  sealed  with  a  seal,  which  the  witoeas 
stated  was  used  and  adopted  by  the  government  of  Chili. 


'   Taddy,  Serjt.— There  is  not  sufficient  evidence  of  ChiU 
being  a  state.    This  seal  is  not  such  a  seal  as  your  Lord- 

sUp  can  reoogniie  as  the  seal  of  a  state.    It  aanat  have 

> 

been  recognised  by  competent  authority.    Your  Lordahip 
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can  take  judicial  notice  that,  in  treaties  with  this  country,         IS25. 
ChiU  has  been  mentioned  as  forming  part  of  the  dominions      YaisARaz 

of  the  king  of  Spain.  *• 

Olkmint. 

Best,  C.  J. — It  occurs  to  me  at  present,  that  there  is 
this  distinction.  If  a  foreign  state  is  recognized  by  this 
country,  it  is  not  necessary  to  prove,  that  it  is  an  existing 
state ;  but  if  it  is  not  so  recognized,  such  proof  becomes 
necessary.  There  are  hundreds  in  India,  and  elsewhere, 
that  are  existing  states,  though  they  are  not  recognized. 
I  take  the  rule  to  be  this — ^if  a  body  of  persons  assemble 
together  to  protect  themselves,  and  support  their  own  in- 
dependence, and  make  laws,  and  have  Courts  of  Justice, 
that  is  evidence  of  their  being  a  state.  We  have  had,  cer* 
tainly,  some  evidence  here  to  day  that  these  provinces  for- 
merly belonged  to  Spain ;  but  it  would  be  a  strong  thing 
to  say,  that  because  they  once  belonged,  therefore  they 
must  always  belong.  We  have  recognized  lately  some  of 
these  States.  It  makes  no  difference  whether  they  for- 
merly belonged  to  Spain,  if  they  do  not  continue  to  acknow- 
ledge U,  and  are  in  possession  of  a  force  sufficient  to  sup- 
port themselves  in  opposition  to  it.  This  is  my  present 
opinion ;  but  I  will  give  my  brother  Taddjf  leave  to  move 
the  Court  upon  the  subject 

The  instrument  was  then  read.  It  recited  the  necessity 
of  sendmg  a  public  man  to  Great  Britain,  and  appointed 
the  plmntiff  as  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary. A  similar  document  was  put  in,  appointing  the 
plaintiff  Envoy,  &c.  to  all  the  kingdoms  of  the  old  world. 
Another  instrument  was  then  put  in,  signed  by  the  same 
parties,  and  dated  S9th  October,  1818,  which  authorized 
the  plaintiff  to  raise  money  for  the  State,  under  such  terms 
as  he  should  think  ptoper. 

A  set  of  special  instructions,  dated  4th  December,  1818, 
also  signed  by  the  same  persons,  were  put  in  and.  read. 

VOL  Il4  Q  .  • 


s 
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One  of  the  articles  contained  a  direction  that  the  plaintiff 
should  take  care  to  oppose  the  Spanish  Ministers,  by  aTaiI« 
ing  himself  of  the  public  papers.  A  contract  with  Hnllett 
and  Co.  for  the  loan,  and  a  mortgage  deed,  pledging  the 
revenues  of  Chili,  signed  by  the  plaintiff,  which  had  been 
deposited  at  the  Bank  of  England,  were  also  put  in  and 
read.  One  of  the  bonds  given  to  secure  the  loan  was  then 
put  in,  as  a  specimen  of  the  rest.  It  was  in  the  English 
language,  and  was  proved  to  have  been  signed  by  the 
plaintiff  at  Paris,  and  issued  by  him  to  Hullett  and  Co., 
who  resided  in  London,  and  sold  by  them  under  their 
contract. 

Evidence  was  then  adduced  o£  the  appointment  of  Mr. 
Hullett  as  Consul  for  Buenos  Ayres,  and  also  of  the  situa* 
tion  of  affairs  at  that  place  in  1818.  It  was  similar  to  that 
given  with  respect  to  the  plaintiff  and  Chili,  and  was  met 
by  a  similar  objection,  which  was  followed  by  a  similar  de- 
termination, and  accompanied  by  a  similar  leave  to  more 
the  Court  upon  the  point. 

The  usual  certificate  firom  tfie  stamp-office  was  put  m,  to 
prove  that  the  defendant  was  propriety  of  the  Moraing 


The  Kbel  was  then  read.  It  was  in  the  paper  of  the 
S8d  July,  18S5.  It  mentioned  Mr.  HuUett's  appointment 
as  Consul  Oeneral  to  England,  and  charged  him  with  sad- 
dling the  republic  of  Chili  (calling  it  by  die  naosie  of  a 
neighbouring  state)  with  a  debt  of  a  million  of  pounds,  for 
his  owa  benefit ;  and  then  went  on  to  accuse  the  plaintiff, 
by  the  name  of  ''  The  Creole  Spaniard,**  of  acting  the  psrt 
of  "  Pknipo  to  the  Stock  Exchange  in  that  affidr  with  Mx. 
Hullett.**  There  were  other  accusations  in  the  libel  against 
the  plaintiff,  which  imputed  fraud  to  him  in  the  applicatioo 
of  the  money  raised  for  the  loan. 

7\uUjf,  Seijt. — ^There  are  two  aU^^atbns  which  have 
not  been  proved;  the  first  is,  that  which  relates  to  die 
plaintiff's  being  Envoy,  and  Mr.  Hullett  Consul:  there  is 
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OD  evidence  of  eitber  of  them  having  acted  in  those  capa^         1825. 
cities  9fi  and  tamanls  Ms  unitml  kmgdam; — ^diey  should     Yribarmi 

have  shewn  an  acceptance  by  a  communication  with  our     ^,    ^* 
^  IT  ^  Clkmsnt. 

Cjrovemnient. 

Be8T>  C  J.— li  ja  only  stated  that  they  were  appowtedt 
not  tiiatthey  nwn ;  and  they  were  appcmited  whether  recog* 
niaed  or  not.  lam  of  opinion  that  tiiere  is  nothing  in  this 
ofajectioii. 


Tadtfy,  Seijt»*-^The  other  allegation  which  is  not  prov- 
ed is,  that  which  states  that  certain  bends  or  obligaMans 
were  nigned  by  the  plaintiff^  &c.  The  bond  which  waa 
produced  aa  a  specimeni  was  without  any  English  stamp, 
which  it  ought  to  have,  inasmuch  as  it  was  issued  in  this 
country,  and  is  a  security  for  money  which  is  avaibble  ^in 
this  country,  and  is  maiketaUe  there;  it  is  meant  to  cir* 
cidate  in  (bis  country,  and  have  its  effect  i^  it,  and  money 
has  in  point  of  fiict  been  actually  raised  upon  it;-^— and  it 
desciibea  the  plaintiff  as  being  rerident  in  London. 

Best,  C.  J. — It  is  signed  b^  the  plaintiff  as  attorney  for 
the  state  of  Chili,  and  it  is  operative  only  in  Chili.  I  am 
inclined  to  think  that  it  does  not  require  a  stamp. 

Spanki€i  3erjt. — It  .is  a  receipt  for  money. 


Best,  C.  J.— I  wiU  not  stop  the  CAuae,  but  will  give 
leave  for  a  motion  to  the  Court  upon  the  point.  If  it 
bound  any  body  in  this  country,  it  would  require  a  stamp; 
bilt  it  seems  to  ipe.that  it  does  n^t* 

XlMlefy,  Setit,  ^len  objected  genially  to  t^e  pb^^itiff  > 
ri^t  to  recover.  The  paragraph  complained  of  in  ^ 
case,  lehrt^  to  an  illegal  transaction;  and.l^  it  only  at- 
tempts to  deery  the  oharaotms  of  Ihose  engagfad  in  suqh 
transaction,  can  it,  I  would  ask,  be  considered  as  a  libel  t 

0« 
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Yrisabri 

V, 
CliEMSNT. 
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The  transaction  is  clearly  illegal,  for  no  loan  of  this 
can  be  negotiated  here,  without  the  authority  or  permis' 
sion  of  our  Government, 

Best,  C.  J. — I  have  no  hesitation  in  acceding  to  the 
proposition,  that  the  transaction  was  illegal.  No  foreigner 
has  a  right  to  act  as  this  plaintiff  has  acted  without  the 
permission  of  oiur  Government;  because  such  a  transaction 
might  have  involved  us  in  a  war  with  Spain.  And  if  the 
plaintiff  had  made  any  demand,  and  claimed  any  right,  I 
should  have  nonsuited  him.  I  gave  a  similar  opinion  in 
the  case  of  the  Greek  loan,  and  my  opinion  was  confirmed 
by  the  Court  (a).  If  that  which  is  charged  as  being  a  li- 
bel had  consisted  merely  of  observations  as  to  the  extreme 
absurdity  and  iUegality  of  such  transactions,  though  such 
observations  had  been  couched  in  the  strongest  terms; 
yet  if  they  were  expressed  honestly,  I  should  have  no  he- 
sitation in  saying  that  the  action  could  not  be  maintained. 
But  it  goes  beyond  that,  and  imputes  to  the  plaintiff  the 
commission  of  a  moral  fraud;  and  for  such  an  imputation, 
I  am  of  opinion  that  he  is  entitled  to  recover. 

Verdict  for  the  plaintiff. — Damages,  4002.,  subject 
to  a  motion  to  enter  a  nonsuit. 

Fimghan^  Serjt.,  Tindal^  and  Lj/sley,  for  the  plaintiff. 
TacUfy  and  Spankief  Serjts.,  for  the  defendants. 
[Attomies — Crouland,  and  Jamtg  jr  If.] 


Jan.  uird.  On  the  first  day  of  the  ensuing  Hilary  Term,  Taddff 

Serjt*  moved  for  a  nonsuit  pursuant  to  the  leave  given,  on 
the  ground  that  the  averment  had  not  been  proved,  which 
described  Chili  as  being  a  republic  or  state.  He  also 
moved  for  a  new  trial  on  the  following  grounds :  ^rsi,  that 
the  bond  produced  at  the  trial,  though  it  was  signed  in 

(a)  Dewiits  v.  Hendrick,  2  Bing.  314. 
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PariSi  because  it  was  issued  in  England,  required  an  Eng-        182.5. 

lisH  stamp,  and  without  such  stamp,  could  not  be  called  a  Ywsarri. 

bond.    And  secondly ,  that  the  transaction  being  illegal,  ^    ^' 
the  plaintiff  was  not  entitled  to  recover  damages. 

The  Court  granted  a  rule  nisi  for  a  nonsuit  on  the  first   . 
point,  and  a  rule  for  a  new  trial  on  the  third,  but  refused 
the  application  on  the  second,  as  to  the  necessity  of  th^ 
bond  being  stamped. 

These  rules  came  on  to  be  argued  in  the  course  of  the  ^•^ruar^ 
same  Term,  and  the  Court  said,  that  it  was  not  necessary 
to  give  any  opinion  upon  the  question,  whether  Chili  had 
been  proved  to  be  a  state  or  not ;  because  as  it  was  so  called 
in  the  Ubel^  that  was  an  admission  on  the  part  of  the  de- 
fendanty  which  rendered  it  unnecessary  to  give  any  proof 
upon  the  subject.  With  respect  to  the  effect  of  the  ille- 
gality of  the  negociation  of  the  loan  upon  the  plaintiff's 
right  to  recover,  they  thought  that  the  opinion  of  the 
Chief  Justice,  which  he  gave  at  the  trial,  was  correct. 
But  they  decided  on  another  ground,  viz.  the  incorrectness 
of  some  material  innuendoes,  which  was  not  adverted  to  at 
Nisi  Prius,  and  therefore  made  the  rule  absolute  for  a 
new  trial 


330 

OXFORD  SUMMER  CIRCUIT 

1825. 


BEFORE  MR.  JUSTICE  BURROUOH  &  MR.  BARON  GARROW. 


OXFORD  ASSIZES. 


July  xitk.  Rex  9.  James  Ogilvie. 

ifgoodsbeiaid  xHE  prifloiier  WRs  faidicted  for  stealing  two  sQfer 
M  aJ"1^°'  spoons,  which  were  laid  to  be  the  property  of  Andiew 
of  A.  w.  G.       Wflliam  Gother,  BMuire. 

EMirirtf  the  Ad* 

dition  it  not  The  facts  Were  clearly  made  out ;  but  Mr.  Gother  stst- 

heh  not  an       cd  on  his  cross  examination,  that  he  held  no  office  which 

^and'fiKT  ^  ^  f^^^  ^^^  ^^  '^^  ^^  esquire,  (he  being  a  gentleman  com- 
acquittaL  moncr  of  St.  John's  College),  nor  was  he  so  by  the  king's 

grant,  nor  by  being  the  eldest  son  of  a  knight. 

Shepherd  objected,  that  the  property  was  laid  in  Andrew 
William  Gother,  Esquire:  and  so  fieur  firom  that  being 
proved,  it  was  shewn  that  the  gentleman  whose  property 
the  articles  were,  was  iiot  an  esquire;  which  was,  he  con- 
tended, a  fiital  variance. 

BuRRouGH,  J.  overruled  the  objeption,  and  held,  that 

the  addition  of  esquire  to  the  name  of  the  person  in  whom 

the  property  was  laid,  was  mere  surplusage,  and  immate* 

rial. 

Verdict — Gruilty. 
Crass,  for  the  prosecution. 

Shepherd,  for  the  prisoner. 

[Attoniiet^  ,  and     ■■      } 
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WiLEiiM  «•  Wells.  Jh^  ho. 

Assumpsit  te  recover  SOl.  money  lent.    Pleaa — 6e-    if  apenon  take 
neral  issue;  and  a  set  off  for  board  and  lodging  of  the  onluun^widi 

plaintifTs  son.  "  Ae  intention  of 

luf  being  bound 

It  appeared  tnat  the  plaintiff  was  the  butler  of  Magda-  as  an  apprentice, 
len  college,  and  the  defendant  a  hatter  in  the  city  of  Ox-  ii^  suit  one* 
ford ;  and  that  the  plaintiff  wishing  to  place  his  son  as  an  j^^'*  MTmi 
apprentice  to  the  defendant,  it  was  verbally  agreed  be-  months  without 

any  indenture 

tween  them,  that  the  plaintiff's  son  should  go  a  month  on  being  executed. 
liking,  and  if  the  master  and  intended  apprentice  suited  meatwere^ 
each  other,  indentures  of  apprenticeship  were  to  be  exe-  I^Ttntilted  to** 
cuted,  and  a  premium  of  60/.  paid.    The  lad  went  on  lik-  charge  for  the 
ing,  and  after  he  had  been  at  die  defendant's,  who  boarded,  ing  of  the  lad 
lodged  him,  and  employed  him  in  his  business  of  a  hatter  ^oy^^n  his* 
for  several  months,  the  defendant  asked  the  plaintiff  to  ^<^»  "*<*  ^J 

.  consequence  he 

advance  him  SDL,  which  he  did,  (this  being  the  sum  in  is  not  entitled  to 
question).    The  lad  stayed  in  the  def^mdant's  house,  and  action%y"the^ 
worked  in  his  buainess  for  a  little  miMre  than  a  year  and  a  ^''  ^^^{  ^ 

^  money  lent. 

quarter,  when  the  defendant  turned  him  away,,  and  refused 
to  receive  him,  when  sent  badk  again  by  his  fether.  No 
indentures  of  apprenticeship  were  ever  executed. 

Jiartfis,  for  the  defimdant,  contended,  that,  imder  th^lM 
circumatances,  his  oHdit  was  entitled  to  set  off  the  board 
and  lodging  of  the  plaintiff's  son  against  the  90/.  advanc- 
ed, the  former  being  of  much  greater  value  than  SW. ;  as, 
after  the  month  of  liking  was  expired,  the  plaintiff  not 
then  causing  indentures  to  be  executed,  he  was  liable  to 
pay  for  the  board  and  lodging  of  the  lad.  It  was,  no 
doubt,  to  be  said,  that  the  defendant  had  his  services,  but 
the  services  of  a  lad  of  this  sort  were  of  no  value.  Every 
one  knew,  that  in  a  seven  years'-  apprenticeship  the  last 
years  were  the  only  ones  of  value  to  the  master. 

Garrow,  B. — ^This  is  a  momentous  question  for  the 
rising  generation,  if  the  d*efence  has  the  slightest  founda- 
tion.    This  lad  was  intended  to  have  boen  placed  as  an 
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1825.        apprentice  to  the  defendant,  and  went  on  what  is  called 
WiLKiwR      liking  for  a  month.    At  the  end  of  that  month  no  indeii- 
^'  tures  are  executed,  and  no  fresh  arrangement  come  to, 

but  the  lad  continues  to  stay  with  the  defendant  as  before. 
No  agreement  was  entered  into,  that  the  plaintiff  should 
pay  for  his  board,  and  nothing  was  said  on  the  subject; 
and  when  the  SOL  was  advanced  it  was  merely  as  an  ordi* 
nary  loan,  I  think  there  is  no  ground  for  any  set  off,  and 
must  advise  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 
Curwood  and  Wright  ^  for  the  plamtiff. 

is,  for  the  defendant. 

[Attomies — King^  and  — .] 


WORCESTER  ASSIZES. 


/m^  Mk.  Wright  v.  Covrt,  Bolton,  and  Chambers. 

If  three  defend-   Jt  ALSE  imprisonment.    Plea. — General  issue ;  and  se- 
h^^JdV^^  veral  other  pleas,  which  were  demurred  to. 
plaintiff,  the  fhc  defendant,  Court,  was  the  constable  of  Tardebig,  in 

declaration  of  ^ 

one  of  the  de-  the  county  of  Worcester,  and  the  other  defendants  were 
aome  weeks  needle  manufacturers  at  that  place,  who,  having  been 
after,  in  the  ab-  cobbed  of  a   Considerable   quantity    of  needles,    with 

■enceofthe  ^  ^ 

othen,  tending  the  assistance  of  the  other  defendant,  took  the  plaintiff 

impriMnment  iHto  custody  OH  the  3d  day  of  November,  1824,  and  locked 

ifcTuTLT"  hm\ up  in  the  cage  at  Redditch,  and  there  kept  him  till 

able  in  evi-  the  6th  day  of  November,  without  taking  him  before  any 

t^on  for  false  magistrate.    However,  on  the  6th,  they  took  ium  befiire 

bd^ighrag^  the  Rev.  Lord  Aston,  a  magistrate,  who  remanded  the 

all  threes  plaintiff  for  two  days  longer,  when  he  was  discharged. 

The  plaintiff's  counsel  wished  to  give  in  evidence,  that 
several  weeks  after  aU  the  defendants  had  locked  the 
plaintiff  up  in  the  cage,  the  defendant.  Court,  said,  ''  I 
will  take  care  that  neither  of  the  Wrights  shall  have  a  bed 
to  lie  on  before  the  end  of  six  months.*'  At  the  time  tins 
was  said  the  other  defendants  were  not  present* 
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Jisnds,  for  the  defendants,  objected,  that  this  declaration 
of  tlie  defoidant.  Court,  ought  not  to  be  receiyed  in  evi- 
dence, because  it  was  made  in  the  absence  of  the  other 
defendants.    In  this  action  the  plaintiff  proceeded  for  an 
alleged  injury  conunitted  on  him  by  the  three  defendants 
jointly;  now,  this  at  most  was  only  a  manifesting  of  indi- 
vidual malice  in  the  defendant,  Court,  and  not  at  all  con*> 
nected  with  the  other  defendants,  or  haying  any  relation  to 
the  joint  act  done  by  all  of  them.    He  would  submit,  that 
there  could  not  be  a  stronger  case  to  shew  the  hardship  of 
receiving  such  evidence  than  the  present.    The  damages, 
if  any,  would  be  joint  against  all  the  defendants ;  and  those 
damages  would  be  much  increased  if  thb  expression  of  indi- 
vidual malice  was  received  in  evidence.    Now,  it  was 
qmte  clear,  that  if  a  verdict  passed  for  the  plaintiff,  as  one 
of  the  defendants  was  only  a  constable  and  the  others 
highly  respectable  manufacturers,  the  plaintiff  would  sue 
out  his  execution  for  the  whole  damages  against  the  latter^ 
although  the  amount  of  them  was  much  swelled  by  this 
individual  declaration  of  the  former. 

» 

Garrow,  B. — I  am  of  opinion,  that  this  declaration  of 
the  defendant.  Court,  is  evidence.  It  is  necessary,  that 
the  plaintiff  should  connect  all  the  defendants  as  joint  tres- 
passers in  the  &ct  of  imprisonment;  and  having  dpne  so, 
I  must  receive  in  evidence  any  thing  that  either  of  the  de- 
fendants said  relative  to  the  trespass,  though  in  the  ab- 
sence of  the  others.  So  much  as  to  the  law.  On  the 
hardship  of  the  case,  I  need  only  say,  that  if  the  law  were 
not  so,  a  man  going  to  do  another  an  injury  might  proclaim 
his  malice  in  the  market-place,  and  yet  shut  out  evidence 
of  such  malice  from  the  consideration  of  the  jury,  by  only 
associating  himself  in  the  transaction  with  other  persons 
a  shade  less  guilty  than  himself;  and  persons  may  always 
avoid  the  declarations  of  the  malice  of  their  co-defendants 
operating  against  tiiem,  by  taking  care  not  to  be  concern- 
ed in  the  doing  of  dungs  which  they  cannot  afterwards 
justify. 


CASES  ON  THE 
The  eTidenoe  was  tben  received. 

Verdict  for  the  plaintiff. — Damagesi  51. 

Curwood  and  Carrmgionj  for  the  plaintiff. 
Jervis,  Taunicn,  and  Xussd,  for  the  defendants. 
[Attornies — GowUmd,  and  Rohet^m.'} 


Jmiy  190.  1^^^  ^^  BfLLIMOHAM ,  SaYAGE|  and  SkINNER. 

An  pcnom  J.  HE  prisoners  were  indicted  for  a  riot,  and  for  assadt- 
^^!d^T^  ing  I>aniel  Rogers,  Esquire,  a  magistrate,  in  the  execution 
s^t,  uw  guilty  of  his  office. 

Of  la  oflnice* 

When  a  prise  It  appeared,  that  Bilhngham  and  Sarage  had  agreed  to 
ed,  the  nuigis-  fight  a  pitched  battle ;  and  for  that  purpose  they  met  at  a 
onw  ^^-^  phiee  near  Hagiey ,  and  about  one  thousand  persons  were  as- 
tended  combat-  sembled  to  witness  the  fight.  Mr.  Rogers  was  applied  to 
broDght  before  to  prevent  it,  andfi>rthat  purpose  went  (wilb  oth^v)  to  the 
pentoo  uTen-  place,  and  told  them  thai  thej  should  not  fight.  Hie  de- 
to^t^k^^  fendant  Skinner  [said,  that  they  should,  and  a  scuffle  en- 
peace  tiu  the  gued  between  him  and  Bfr.  Rogers,  who  endeavoured  to 

airises  or  lei- 

•itaa,  and  if      apprehend  him,  which  ended  in  a  general  tumult  on  the 
cntCT  into  lecn-  V^^  ^^  ^^^  mob,  ond  the  rescue  of  Skinner. 

ritiety  to  commit 

BuRROUOH,  J. — By  law,  whate?er  is  done  in  such  an  as- 
sembly by  one,  afl  present  are  equally  Uable  for;  which 
ought  to  make  persons  very  carefid.  It  cannot  be  di^ut* 
ed  that  all  these  fights  are  illegal,  and  no  consent  can 
make  them  legal,  and  all  the  country  being  present  would 
not  make  them  less  an  offimce.  They  are  unlawful  as- 
semblies, and  every  one  gmng  to  them  is  guflty  of  an 
offence.  The  inconvenience  in  the  country  is  not  so 
great,  but  nearer  London  the  quantity  of  crime  that  Acse 
fights  lead  to,  is  immense.  *  My  advice  to  magistrates  and 
oonstatiles  is,  in  eases  ^here  they  have  information  of  a 
fight,  to  secure  the  combatants  before  hand,  and  take 
them  to  a  magistrate,  who  ought  to  compel  them  to  enter 
into  securities  to  keep  the  peace  till  the  next  assises  or 
sessions;  and  if  they  will  not  enter  into  such  security,  to 
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commit  them  to  prison.    In  thia  way  the  miachief  would  be        1 825. 
pttvented,  and  the  fights  put  a  stop  to.  Rbx 

Verdict^GuOty.  b,,„;„^ 
Mussel  and  Ifyan^  for  the  prosecution. 

[Ananiii»--jErt72;  and .] 


STAFFORD  ASSIZES. 


R£x  V.  I'hkodore  Moore.  j^  25iiL 

J^HE  prisoner  was  indicted  under  the  stat.  8  &  9  W.  3,  A  collar  of  iron 
c  86,  §  1,  for  havii^  in  his  possession  an  edger,  not  in  ^gS^?^^* 
common  use  in  any  trade,  but  contrived  for  marking  mo-  terfdt  money,  i» 

,  ^  an  instrument 

ney  round  the  edges.     Other  counts  charged  it  to  be  within  the  stat 

S&OWSc 

"  an  edging  tool,"  "  an  instrument,"  and  an  "  engine"  for  26,  §i,  although 
the  above  purpose.  The  thing  found  in  the  prisoner's  j^^^Ji^^^* 
possession  was  a  collar,  which  would  make  a  grained  edge,  P'^ 
(similar  to  that  now  put  on  half-crowns),  on  the  edges  of  tion  to  evidence 
pieces  of  metal  of  that  size.  This  collar  was  a  ring  of  ^^^^dony, 
ir<m,  on  the  inner  edge  of  which  the  marks  to  be  indented  S*A\?Ae*°** 
on  the  edge  of  the  false  coin  were  made ;  and  it  was  to  be  pruoner  guilty 

,  ,  ,   .  of  another 

placed  on  the  lower  die  when  in  the  coining  press,  and  the  lebny. 
pressure  applied  to  the  blank,  by  means  of  the  dies,  press- 
ed out  the  blank  in  a  lateral  direction,  so  as  to  receive  the 
marks  on  the  edge  from  the  inside  of  this  ring  of  iron. 

A  witness  from  the  mint  proved,  that  this  was  the  pre* 
sent  method  of  putting  the  grained  edges  on  half-crowns, 
but  that  it  was  a  recent  invention,  and  not  known  at  the 
time  of  the  passing  of  the  act  of  W.  3.  At  that  time  the 
graining  of  the  edges  of  coin  was  a  separate  process,  and 
distinct  from  the  process  of  coining,  and  was  done  by  &n 
instrument  held  in  die  hand,  and  called  an  edger  or  edging 
tooU  but  tiiat  that  instrument  was  not  now  in  use. 

CuTWood  for  the  prisoner,  objected,  that  it  was  clearly 
shewn  that  this  collar  was  neither  an  edlger  nor  an  edging  tool, 
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182^.       and  it  was  neither  an  engine  nor  an  instrument,  those  terms 


importing  things  distinct  from  other  machinery.  As 
collar  was  of  no  use  except  as  forming  a  part  of  a  coin- 
ing press;  it  was,  therefore,  neither  an  engine  nor  an  in- 
strument, being  in  fact  only  a  part  of  something  else.  The 
real  state  of  the  case  was  this :  in  the  reign  of  King  Wil- 
liam, the  only  way  of  gruning  the  edges  of  money,  was  by 
a  hand  tool;  and  the  legislature,  therefore,  made  it  cri- 
minal to  have  such  a  thing*  They  could  not  provide  against 
what  was  not  invented;  but  it  was  legal  to  have  a  collar 
of  this  kind,  because  no  legislative,  enactment  forbad 
it;  the  thing  not  being  invented  at  the  time  the  act 
passed. 

JenAs  for  the  prosecution,  argued,  that  this  collar  was 
an  instrument  for  graining  the  edges  of  pieces  of  metal, 
and  was  within  the  general  words  of  the  statute,  though  it 
might  not  be  an  edger  or  ed^g  tool,  and  it  was  not  the 
less  an  instrument,  because  it  was  used  in  a  press,  than  if 
used  by  the  hand;  and  the  general  words  of  the  act  would 
be  of  no  use,  if  they  did  not  apply  to  instruments  which 
were  different  from  the  old  instrument  called  an  edger. 

BuRROUGH,  J.  (having  consulted  with  Garrow,  B.)  re- 
served the  point  for  the  opinion  of  the  twelve  judges. 

An  accomplice  was  called,  who  proved  that  the  prisimer 
had  used  this  collar  for  graining  the  edges  of  counterfeit 
half-crowns. 

Curwoad,  for  the  prisoner,  objected  to  this  evidence. 
The  act  of  coining  being  a  species  of  treason  higher  in  de- 
gree than  the  one  the  prisoner  was  charged  with,  the 
greater  offende  ought  not  to  be  given  in  evidence  to  prove 
the  less. 

Burrough,  J. — Whatever  goes  to  prove  the  prisoner 
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guilty  of  the  offence  he  is  charged  with,  is  evidence;  how-         1825. 
ever  it  may  also  go  to  shew  him  guilty  of  another  felony.  i^^ 


V, 


The  evidence  was.received.  Verdict,  guilty.  ^''^"• 

Jenris,  TaimtoHy  and  Shepherd^  for  the  prosecution. 
Curwood  and  C.  Phillips y  for  the  prisoner. 

[Attonues— C%ippefu20/e,  and  Jonei^ 

The  first  point  has  been  con-     were  ofopinion,  that  the  collar  was 
sidered  by  the  twelve  jndgesy  who     an  instnunent  within  the  statute. 


MONMOUTH  ASSIZES. 


James  v.  Swift,  Esq.  Jug.^ik, 

f  ALSE  imprisonment  against  the  defendant,  who  was  Anodceof 

bailiff,  and  one  of  the  justices  of  the  borough  of  Mon-  Site^-u^^ 

mouth.     It  appeared,  that  the  plaintiff's  attorney  was  »finnof  two 

named  Thomas  Addams  Williams.  are  paitnen, 

and  are  employ- 
ed by  the  plain* 

Ludlowy  for  the  defendant,  objected,  that  the  name  of  ^^^'^^^^ 
the  plaintiff's  attorney  was  not  correctly  stated  in  the  sig-  «gned  r.  &w. 
nature  to  the  notice  oi  action :  the  notice  of  action  being  good,  though 
signed,  "  T.  &  W.  A.  Williams."    Now,  the  attorney  on  ^^^  u 
the  record  was,  "  Thomas  Addams  Williams,"  and  that  ^\^''^J^^ 

'  *  other  W.  A,,  if 

was  his  true  name,  his  brother's  name  being  William  Ad-  there  was  no 
dams  Williams,  Thomas  Addams  being  the  christian  name  ,«nie  surname, 
of  the  attorney  in  the  record.  »  *^  ^^^^ 

bore  date. 
It  b  no  ob- 

Garrow,  B. — This  notice  was  intended  to  give  your  jection  that  the 
client  an  opportunity  of  tendering  amends.     If  you  can  JJ  ^  ton.****^^ 
shew,  that  in  Monmouth  (from  which  this  notice  is  dated) 
that  there  are  two  firms  of  Williams,  who  are  attomies, 
there  may  be  something  in  it ;  but  without  that  the  notice 
is  good. 

Ludlow  then  objected,  that  the  notice  was  by  two  at- 
tomies, the  action  being  brought  only  by  one. 
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Gaarow,  B. — Theie  is  nothing  in  that. 

Verdict  for  the  plaintifl^Dainagea  5L 

Campbell  and  C.  Phillips,  for  the  plaintiff* 
Ludlow,  for  the  defendant. 

[Attormes— 7*.  ^  /T.  A.  Waiimh  v^d  PHlpoU.} 


In  the  cpiuing  Mich»dw>3^  Tem^  JLudfow  moyed  fi»r  a 
nik  min  for  a  new  liial,  but  the  Court  concurred  in  the 
opinion  of  the  learned  Baron  at  the  trial,  and  refiised 
the  rule. 

Aug.  IS/*.  Howell  v,  Youno,  Gent,  one,  &c. 

In  M  acdon      AcTION  on  the  case.    The  \st  count  of  the  dechra- 
agidnstuiafc-     tioR  Stated,  that  the  plaintiff  had  agreed  with  one  John 

dedaration  atote  the  repayment  of  which  was  to  be  secured  by  a  warrant 

that  the  ]Mii-  '^  *' 

tiff  ratdned  Urn  of  attorney,  to  confess,  &c. ;  and  to  be  further  secured  by 

fcO  AAA  \f  M.  j^wi 

tain  aecnrity  Certain  mortgages  of  freehold  premises,  &c.,  provided  such 

^Uifa^  tod  ^'^'^^^^^  ^  attorney  and  mortgages  should  be  found  to  be  a 

the  retainer  and  good  and  Sufficient  security ;  and  that  the  plaintiff  retaiB- 

duly,  and  re-  od  the  defendant  for  reasonable  fees,  &c.  to  asoertais 

Mti!^'^^  whether  the  said  wannnt  of  attorney  and  mortgages  would 

Sr1di!k^dff^  be  a  good,  and  vaHd,  and  suflSoieot  security  for  the  repay- 

advnnoedhii  ment,  &c. ;  and  that  the  deimdant  ^' having.then,  and 

tibcMci^waa  there  accepted  such  retainer  and  employment,  it  became, 

afwidehldw^  and  was  his  duty  to  use  due  and  proper  care  and  diligence 

p>ffpty>ortthe  to  ascertain  whether  the  said  warrant  of  attorney  and 

The  gittoTthe  mortgages  would  be  a  good,  valid,  and  sufficient  security 

J5J^^^  to  secure,'*  &c.  '' ne§ertheles8,  the  plamHf  in  fact  uaA 

^^fui^te-  '^^  ^^  defendant,  not  regarding  hie  duty  in  that  hehaJtf, 
tions  nuu  from    Imt  Contriving  to  deceive  and  defraud  the  said  plainiif^in 

the  time  of  the       ,  ,  ^  -r 

negligence,  and  this  respect,  did  not,  nor  would  use  due  or  iptopef  oare  and 
dme  oTthe  Iom  diligence  to  ascertain  whether  the  said  warrant  of  attorney 
of  the  interest    ^ud  mortgages  would  be  a  good,  valid,  &c.  security,  but 

wholly  neglected  and  omitted  ao  to  do,  and,  on  the  con- 
trary thereof,  on,*'  &c«  at,  &c  ^^fedsely-  and  deceitfulfy 
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reprennied  tout  (uaerttd,  «iirf  caused  emd  jrrocurtd  the 
emd  pUbnti^  to  believe,  that  the  said  warrant  of  attorney 
and  »ortgageB  were    a  good/'  &c.   "  Becurity/'  &c. : 
''  whereupon^  the  phuntiff,  confiding  in  the  said  represen- 
tadons  and  assertions  of  die  said  defendant/'  advanced 
the  money.    The  declaration  then  proceeded  to  state, 
that   J.  &  R.  Olive  gave  bc  warrant  of  attorney,  dated 
March  1st,  54  Greo.  3,  and  executed  indentures  of  lease 
and  release  on  9th  and  10th  of  March,  and  an  assignment 
on  the  9th  of  March  in  the  same  year ;  and  that  these  se- 
curities were  not  goo4  or  suflScient ;  by  which  the  plaintiff 
was  lajiued,  and  had  lost  the  interest  of  tibe  sunt,  and  was 
Vkefy  to  lose  the  principaL    The  Sd  count  was  similar  to 
liie  first,  except  that  it  ^  not  state  die  warrant  of  attor* 
ney.    The  Srd  count  was  similar,  but  stated  it  to  be  an 
advance  of  money  on  a  security.    The  4/&  count  stated, 
that  the  plaintiff  had  agreed  to  lend  80001.  to  J.  &  R. 
Ofive,  on  security,  and  defendant  was  employed,  &c., 
and  fitlsely  asserted,  that  the  warrant  of  attorney  was  a 
sufficient  security,  well  knowing  that  it  was  not. 

Pleas — 1^/,  The  general  issue;  and,  2d,  That  the  de- 
fendant was  not  guilty  of  the  supposed  grievances  within 
SIX  years ;  and,  Srd,  Actio  men  accrevii  infra  sesp  axmos. 
Replication,  that  the  cause  of  action  did  occur  within  six 
years  ;  and  a  special  demurrer  to  the  second  plea,  on  the 
authority  of  the  case  oiDyster  v.  BaUye,  3  B.  &  A.  44«8. 

It  appeared^  that  in  the  year  1814  the  plaintiff  had  a 
sum  of  SOOO/.  and  that  he  went  to  the  defendant,  who  was 
an  attorney,  to  place  it  out  for  him  on  freehold  security ; 
and  the  defendant  said,  he  knew  two  gentlemen  near 
Gloucester  who  would  take  it;  and  that  he  introduced  the 
plaintiff  to'liie  Messrs.  Olive,  who  were  then  in  credit, 
and  considered  respectable  persons.  This  mon^  was  ad- 
vanced, and  the  warrant  of  attorney  and  mortgages  given, 
as  stated  in  the  declaration.  The  CHives  continued  in 
credit,  and  kept  the  interest  regularly  paid  till  the  month 
of  October,  18S0.  (R.  Olive  having  died  previously,) 
John  Olive  became  bankrupt  in  the  month  of  December, 
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ISSOj  and  died  in  that  month.  It  was  then 
that  a  very  considerable  proportion  of  the  lands  pretended 
to  be  mortgaged  by  Messrs.  Olive  to  the  plaintiff  did^not 
belong  to  them^  but  were  the  property  of  other  persons ; 
and  that  the  part  that  did  belong  to  them  was  not  worth 
3000/.  or  near  that  amount.  The  action  was  commenced 
in  Michaelmas  term,  1824. 

BuRROUGH,  J.  asked  the  plaintiff's  counsel,  how  tbey 
got  over  the  statute  of  limitations  ? 

CtiTwoodf  for  the  plaintiffj  referred  his  Lordship  to  die 
cases  o{  Roberts  v.  Read,  16  Ea,  21 5|  and  Gillon  v.  Bci- 
dington,  ante.  Vol.  1  ^  p.  541,  where  it  was  held,  that  in  an 
action  on  the  case  the  statute  ran  from  the  time  of  tbe 
damage,  which  in  this  case  did  not  accrue  till  the  fidfane 
of  the  payment  of  the  interest,  and  not  from  the  time  of 
the  act  done,  and  no  damage  had  occurred  for  which  the 
plaintiff  could  bring  an  action,  till  he  was  injured  by  the 
failure  of  the  interest 


BuRRouGH,  J. — The  law  b  the  other  way, 
no  one  would  be  safe ;  and  his  Lordship  cited  Short  t. 
McCarthy,  S  B.  &  A.  6S6. 

The  plaintiff's  counsel  then  wished  to  go  on  the  fourth 
count,  which  alleged  fraud  in  the  defendant,  and  cited  the 
case  oiBree  y.  Holbech,  Doug.  130,  as  an  authority  to 
shew  that,  in  cases  of  fraud,  the  statute  of  limitations  only 
ran  from  the  time  of  the  discovery  of  the  fraud. 

BuRROuoH,  J. — Without  giving  any  opinion  as  to  the 
time  from  which  the  statute  runs  where  there  is  fraud,  I 
shall  permit  the  case  to  go  to  the  jury.  In  every  other 
view  of  the  case  the  statute  is  a  bar. 

The  case  then  proceeded  on  the  question  of  fiwid,  and 
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a. 


and  the  jury  found  a  verdict  for  the  defendant,  thereby 
negativing  the  fraud.  ^Howbll 


t: 


In  the  ensuing  Term,  Curwood  moyed  for  a  new  trial,  on 
the  ground  that,  in  actions  on  the  case  the  statute  runs 
from  the  time  of  the  damage,  which  in  this  case  was  the 
loss  of  interest  in  18S0,  and  not  from  the  time  of  the  act 
done  or  omitted,  which  was  the  cause  of  the  loss ;  and 
the  Court  granted  a  rule  nisi. 


V, 


Curwoodf  Mauh,  C.  Phillips ^  PMUpots^  and  Carrington,       Yoma, 
for  the  plaintiff. 

Taunton,  Ludlow y  Campbell,  &  Cross,  for  the  defendant. 
[Attornies— CVtMWie  ir  Smith,  and  Youngi  jr  Duberfy*'] 


.     COURT  OF  KINGS  BENCH. 

BEFORE  BAYLEY,  HOLROYD,  Se  LITTLEDALE,  JS. 

In  Bank.    (Sitting  under  the  King's  Warrant.) 

• 

The  Court  called  on  Curwood,  Maule,  and  Carrington,  to  jp^^.  14,^^ 
support  the  rule  for  a  new  trial.  They  argued  that,  to  shew 
from  what  time  the  statute  ran,  it  was  necessary  to  consider 
when  the  cause  of  action  accrued,  which  was  stated  on  the  * 
present  record.  It  did  not  follow;  that  because  the  plaintiff 
had  a  cause  of  action  more  than  six  years  ago,  he  was  bar- 
red if  the  cause  here  stated  accrued  within  six  years.  In 
many  cases,  a  plaintiff  may  have  different  causes  of  action, 
and  different  forms  of  action  on  the  same  state  of  facts ; 
notwithstanding  the  defendant  may  lose  some  advantage 
by  the  plaintiff  changing  his  form  of  action.  In  some  in- 
stances he  may  bring  his  action  in  case,  or  in  assumpsit, 
as  in  that  of  a  carrier  for  the  loss  of  goods ;  and  yet  in  the 
fonner,  the  defendant  loses  his  plea  in  abatement  for  not 
joining  all*his  partners.  Assignees  of  a  bankrupt  may  of- 
ten bring  trover  instead  of  assumpsit,  which  ousts  the  de- 
fendant of  a  set  off];  and  it  is  said  in  Scott  v.  Shepherd,  3 

vou  II.  R 
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Wilfi.  408;  and  laid  down  in  Wheaily  v.  Stme^  Hob.  180, 
that  a  plaintiff  might,  under  some  circumstances,  bring  ei- 
ther trespass  or  case : — that  shewed  that  he  might  wai?e 
the  trespass,  and  resort  to  the  consequential  damage; 
so  a  party  may  bring  assumpsit  to  recover  money  due  in- 
stead of  debt,  although  the  defendant  loses  his  wager  of 
law.  Slades's  case,  4  Rep.  93  a.  And  as  the  plaintiff  here 
had  the  personal  security  as  well  as  the  bond,  he  coaki 
bring  no  action  dll  the  loss  of  the  interest,  because,  though 
the  mortgage  might  be  bad  from  the  first,  yet  the  personal 
security  of  the  OHtcs  might  be  sufficient.  Hawkmt  ▼• 
Howard  j-  Oibbs^  ante,  Vol.  1,  p.  S22,  and  a  plaintiff  can- 
not sue  quid  timet  except  in  the  six  cases  mentioned  hj 
Lord  Ck>ke,  1  Inst.  100  a. 

Baylev,  J. — A  man  certainly  cannot  sue  quia  tmet 
except  in  those  cases,  but  if  yoiur  client  had  got  a  bad  se- 
curity, he  had  a  complete  cause  of  action  at  that  time. 

The  plaintiff's  counsel  then  argued  on  the  cases  of  ife- 
bert&r.  Bead,  and  GiUon  v.  Boddingtcn^  that  if  the  de- 
claration was  framed  in  case,  the  statute  only  ran  from  the 
damage,  although  if  it  had  been  in  assumpait,  the  statote 
•would  clearly  have  run  from  the  breach  of  the  pionise. 
Asin  the  cases  of  Battley  v.  Faulkner,  3  B.  &  A.  288,  and 
ShoH  ▼.  Jf  G(ir%,  SB.  &  A.  626.  The  cause  of  action 
beingin  the  oneset  of  cases  the  damage;  in  the  other,  die 
iMPeach  of  the  promise* 

Bayley,  J. — The  cause  of  acti<m  stated  in  thin  dedan- 
tion  is,  the  alleged  misconduct  of  the  defendant  The  declar- 
ation alleges  a  retainer  to  do  certain  work,  and  that  it  was  the 
defendant's  duty  to  see  that  certain  securities  w^e  good; 
and  tiien  states  a  breach  that  the  defendant  neglected  his 
duty,  and  misrepresented  the  goodness  of  the  security, 
and  tiiat  the  phuntifflent  the  money.  It  also  statM  the 
security  to  be  bad.  This  alone  is  a  perfect  coualp  and 
shews  a  clear  cause  of  action,  and  would,  on  sufficient  eri- 
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deuce,  have  entided  the  j/imtiff  to  recover,  becaiiae  the 
defendant  had  accepted  a  retainer,  and  the  plaintiff  kad 
goia  bad  security  instead  of  a  good  one.  The  damage  ia 
oidy  the  natural  consequence  of  the  previoua  injury.  If 
an  action  is  brought  for  words  in  themselves  actionable, 
and  the  declaration  states,  that  **  by  means  whereof,**  &c* 
die  plaintiff  sustained  special  damage.  What  is  considered 
as  the  cause  of  acti<m  ?  Clearly  the  speaking  of  the  words, 
and  the  latter  part  is  only  an  explanation  of  the  manner  in 
which  the  previous  injury  had  occasioned  damage.  In  asr 
sumpait,  it  is  clear  that  if  the  breach  of  duty  was  beyond 
the  six  years,  the  statute  of  Iknitations  is  a  bar,  though 
the  damage  was  within  six  years.  In  Short  y.M*Carthyt 
an  attorney  was  to  make  a  search,  and  the  statute  was 
there  held  to  run,  not  ifrom  the  time  of  the  promise,  but 
from  the  time  of  the  neglect  to  perform  the  duty.  I  can* 
not  see  any  substantial  difference  between  assumpsit  for  a 
breach  of  duty,  and  an  action  on  the  case;  and  it  would 
be  a  great  anomaly,  if,  where  the  law  raises  the  duty  and 
the  promise,  you  would  be  barred  in/assumpsit;  but  if  you 
framed  your  action  in  case,  on  the  duty,  you  would  not. 
Framed  as  this  declaration  is,  the  gist  of  the  action  is  the 
negfigence  of  the  defendant,  and  ;iot  the  damage ;  and 
therefore,  I  think,  that  the  statute  is  a  bar. 


HowaiA 


«. 
Yomo. 


HoLBOYD,  J. — ^I  think  the  negligence  is  the  cause  of  ac- 
tion, and  that  the  statute  is  a  bar,  imless  the  loss  of  inter- 
est had  raised  a  fresh  cause  of  action;  and  I  think  it  did 
not;  it  merely  went  to  measure  the  damages.  A  distinc- 
tion has  been  taken  between  actions  on  the  case  for  tort, 
and  actions  of  assumpsit ;  but  die  ground  of  action,  the  neg- 
ligence, is  the  same  in  both  the  forms.  The  case  of  Fei^ 
ter  V.  Seaie,  1  Salk.  11,  goes  to  shew  a  distinction  be- 
tween this  case  and  those  for  excavating  near  walls.  It 
was  a  case  of  assault;  the  party  had  recovered  damages 
for  the  assault,  and  afterwards  a  piece  of  his  skull  came 
outf  and  he  brought  a  fresh  action.    If  the  damage  had 
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been  the  cause  of  action,  he  would  have  recovered  for  this 
fresh  injury ;  but  the  Court  held  that  he  could  not.  But  in 
the  cases  of  theexcavationsy  there  was  acontinuing  cause  of 
action.  Shower  f  who  was  for  the  plaintiff  in  the  case  in  SaUx 
eU,  compared  it  to  a  nusance,  where  every  new  dropping  is 
a  fresh  cause  of  action ;  but  Holt,  C.  J.  said,  that  there  was 
no  new  battery  by  the  defendant,  and  that  the  consequence 
of  the  battery  was  not  tiie  cause  of  action;  and  in  the  pre- 
sent case  there  is  not  any  new  negligence.  If  an  action  had 
been  brought  before  the  non-payment  of  the  interest,  the 
juigr  might  take  into  their  consideration  the  probable  loss 
the  plaintiff  might  incur.  And  if  such  an  action  had  been 
brought,  the  fresh  damage  by  the  failure  of  interest  would 
not  have  made  a  fresh  cause  of  action.  If  so,  the  plea  is 
provedf  and  the  whole  cause  of  action  accrued  more  than 
six  years  ago.  • 

Rule  discharged. 


LiTTLEDALE,  J.  had  left  the  Court  before  Mr.  Justice 
HoLROYD  had  concluded  his  judgment. 


On  this  point  see,  in  addition  to 
the  cases  above  cited,  Lowe  v. 
Harwood,  Pakn.  529;  Saunders  v, 
Edwardt,  1  Sid.  95;  and  /TAile- 
head  V.  Howard,  2  B.  &  B.  372. 

On  the  question,  how  fwr  fraud 
takes  a  case  out  of  the  statute  of 


limitations,  see  the  cases  of  Bret 
V.  HoJhetk,  Doug.  630;  SwikSm 
Company  v.  WyTmmdteU^  3  P. 
Wms.  143;  Lord  HTmrHrngtonCi 
Case,  3 P. Wms.  144 ;  Browax. 
Howard,  2B.  &B.  73;  and  Clerh 
V.  Hon^ham,  3  Dow.  &  Ry.  322. 
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Sittings  at  Wettminster,  in  Hilary  Term,  1826. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Dob  on  the  demise  of  Chandless  v.  Robson. 
Ejectment  to  recover  a  house,  in  the  parish  of  St.    .  Totupport «. 

'  '^  ejectment  on  a 

Mary-le-bone.    The  defendant  was  the  under-lessee,  and  forfeiture  of  a 

the  ejectment  was  brought  by  the  landlord  on  an  alleged  peHbrmance  of 

forfeiture  incurred  by  breach  of  two  of  the  covenants  con-  ^ircovenant  be 

tained  in  the  lease.     One  of  them  beini;  a  covenant  to  pay  to  do  an  act,  the 

.  ,      lessor  of  the 

the  renty  and  the  other  a  covenant  to  duly  keep  in  repau-  plaintiff  must 
the  pavement  of  a  certain  footpath,  according  to  the  pro-  lence^of  the  " 
visions  of  a  private  act  of  parliament,  relative  to  the  pave-  ^^^^'^Tnd^inhe 
ments  of  the  parish  of  St.  Mary-lc-bone.  covenant  be  for 

rr,      1  .    .         1  1  •       i»       payment  of  rent, 

Ihe  lease  contammg  these  covenants,  and  a  proviso  tor  the  lessor  of  the 
re-entry  for  non-performance  of  any  of  the  covenants  ^^^  ^  demand 
therein  contained,  was  put  in,  and  it  was  shewn  that  the  of  such  rent. 
defendant  was  the  under-lessee,  but  no  evidence  was  given 
on  the  part  of  the  lessor  of  the  plaintiff  to  show  that  any 
Knt  had  ever  been  demanded,  or  that  the  footpath  was 
not  m  good  repair. 
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AbbotTi  C.  J. — I  think  the  plaintiff  must  be  called,  for 
in  all  cases  of  forfeiture,  the  lessor  of  the  plaintiff  must 
give  some  negative  evidence » that  the  thing  has  not  been 
done.  If  the  covenant  is  to  pay  rent,  it  ought  to  be  shewn 
that  the  rent  has  been  demanded ;  and  if  the  covenant  be 
for  the  doing  of  any  act,  some  evidence  of  the  omission 
should  be  given  before  a  remedy  so  highly  penal  can  be 
put  in  force.  -  ^otmdt. 

Denman  and  Chiitjf,  for  the  lessee  of  the  plsdntiff. 
Storks f  for  the  defendant, 

[Attomiea  C.  WiUdnsan  and  HallH  j-  H.'] 


Sittings  at  Westminster  after  Hilary  Term 


Feb.  14th.  £)Qg  Q^  |.jjg  demise  of  Knioht  r.  RowE. 

If  on  the  trial  of  OjECTMENT  to  recover  a  house  and  premises  at  Ken- 

i^inst  the"as-  siugton.    The  lessor  of  the  plaintiff  was  the  landlord «  and 

•nTo^  a^forfe":  *«  defendant  had  been  appomted  assignee  of  a  persoa 

ture  of  a  lease  named  John  Leonard  Jones,  who  was  the  lessee,  be  having 

by  breach  of  co- 
Tenant,  it  ap-  taken  the  benefit  of  the  Insolvent  Debtors*  act.  The  lease, 

bmdiord  ao  act-  which  was  dated  July  20,  18S0,  contained  the  uaual  clause 

Ae  tewntw  «>**  re-entry  for  breach  of  any  of  the  covenants,  and  inier 

signee  to  beUere  alia  the  following  covcuant :  ''  And  also,  that  he,  the  said 

was  doing  all  John  Leonard  Jonest  his  executors,  administrators,  and 

The  ian^ni~  ossigus,  or  some  or  one  of  them,  shall  and  wiD,  at  hb  and 


cannot  recover,  their  own  costs  and  charires,  forthwith  insure  and  cause  to 

although  the  ® 

covenants  be  be  insured  upon  the  said  messuages,  tenements,  and  build- 

and  thm  be    '  uigs,  and  upon  all  such  other  erections  and  buildings  is 

^*^*d^^.  '^^^  ^^  "*y'  d«™«  the.continuance  of  the  said  term  here- 

tion  on  the  part  by  granted,  be  erected  and  built  on  the  premiaet  hereby 

of  the  larclord. 
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demised,  or  any  part  thereof,  in  twt^  thirds  of  tie  value 
thereof  fli  the  leasts  from  loss  or  damage  bjr  fire,  in  the 
Sun  Fire  Inauranoe  Office  for  insurance  from  fire,  or  in 
some  other  respectable  office  in  the  joint  names  of  the  said 
WilUam  Bisight,  his  heirs  and  assigns,  and  the  said  John 
Leonard  Jones,  his  executors,  administrators,  and  assigns; 
and  from  time  to  time  during  the  oontinuanee  of  this  de- 
mise, the  said  John  Leonard,  his  executors,  administra- 
tors, and  assigns,  shall  and  will  renew,  and  keep  in  force 
such  policy  or  policies  of  insurance,  and  also  shall  and 
wiUprodtice  and  shew  the  policy  orpoUeies  of  such  insur- 
anee^  and  the  receipt  of  the  premium  an^  duty  thereof 
from  time  to  time  when  thereunto  requested  by  the  said 
William  Eniffht,  his  heirs,  or  assigns/*  And  it  was  fur- 
ther provided,  that  in  case  of  Jones,  or  his  executors,  &c. 
omitting  to  insure  as  before  covenanted,  that  the  lessor 
should  be  at  liberty  to  do  so,  and  to  take  the  premium  as 
bcreased  rent. 

On  the  part  of  the  plaintiff,  the  execution  of  the  lease 
was  proved,  and  abo,  that  the  defendant  was  appointed 
assignee  of  the  lessee  under  the  Insolvent  Debtor's  Court 
m  March,  1823;  and  it  further  appeared,  that  in  the 
month  of  OctobeiP,  18S5,  Mr.  Knight  called  on  the  defend- 
ant, and  asked  to  see  the  policy  of  insurance  effected  on 
those  premises.  It  was  shewn  him,  and  was  for  800/.,  and  in 
the  defendant's  name  only.  And  it  was  proved  on  the  part 
of  the  plaintiff,  that  the  premises  were  worth  firom  1700/. 
to  18001;  however,  on  this  point  there  was  a  contradiction ; 
the  defendant's  witnesses  stated  the  value  not  to  exceed 

imoL 

The  defence  was,  Aat  the  defendant  had  believed  that  he 
was  doing  what  waa  right,  but  that  he  was  deceived  by 
the  conduct  of  the  lessor  of  the  plaintiff  hnnself.  And 
it  appeared,  ihat  when  Jones  execnted  the  original  lease, 
both  that  and  the  counterpart  remained  with  the  lessor, 
he  having  a  lien  on  them  for  money  lent.  But  in  the  year 
1822,  JcfmsB  wishing  to  raise  money  upon  the  lease,  Mr. 

%t 
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Knight,  the  lessor  of  the  plaintiff,  being,  an  attomej,  pre* 
pared  an  abstract,  which  was  then  shewn  to  the  defendant* 
In  that  abstract  it  was  stated,  that  the  tenant  was  **  to  in- 
sure and  keep  insured  the  premises,  and  to  produce  the 
policy  and  receipts;  and  if  no  insurance,  or  a  refusal  to 
produce  the  policy  and  receipts,  Mr«  Knight  is  to  be  at 
liberty  to  insure."  At  Christmas,  1823,  a  yearns  rent  was 
due,  and  Jones  having  been  discharged  under  the  Insol- 
vent Debtors*  act,  it  appeared,  that  from  Christmas,  1823, 
to  Christmas,  1824,  the  lessor  of  the  plaintiff  had  himself 
insured  the  premises  at  the  Phoenix  Fire  Office  at  800/., 
and  that  at  Christmas,  1824,  the  defendant  insured  them 
at  that  office  at  the  same  sum. 

On  these  facts,  Campbell^  for  the  defendant,  argued  that 
the  defendant  had  acted  bond  fide;  that  he  was  led  to  do 
what  he  had  done  by  having  seen  an  abstract  furnished  by 
the  lessor  of  the  plaintiff  himself;  and  that  as  to  the  sum 
insured,  that  was-  the  precise  value  at  which  the  lessor  of 
the  plaintiff  had  himself  insured  the  preinises  in  the  pre- 
vious year. 

Scarlett f  contra^  contended,  that  these  facts  were  nei- 
ther a  release  nor  a  dispensation  with  the  covenant,  and 
that  as  to  the  abstract,  any  one  who  was  going  to  purchase 
the  premises,  or  to  lend  money  on  them,  would  not  do  so 
without  a  perusal  of  the  original  lease. 

Abbott,  C.  J. — The  lessee  and  his  assigns  are,  by  this 
covenant,  bound  to  effect  an  insurance  on  the  premises  at 
two-thirds  of  their  value ;  and  though  there  is  clearly  no 
dispensation  in  this  case,  I  am  of  opinion,  that  if  the  con- 
*  duct  of  the  lessor  of  the  plaintiff  was  such  as  to  induce 
any  cautious  and  reasonable  man  to  suppose  that  he  would 
be  doing  enough  if  he  insured  at  800/.  in  bis  own  name, 
as  this  is  a  case  of  forfeiture,  the  lessor  of  the  plaintiff 
would  not  be  entitled  to  recover:  and,  in  that  way,  I 
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shall  leave  the  case  to  the  jury.  Mr.  Rowe  insured  at 
the  same  sum  at  which  the  lessor  of  the  plaintiff  himself 
had  insured^  and  he  effected  the  policy  at  the  same  in- 
surance-office. It  is  said  that  the  policy  was  in  his  own 
name  only.  Now,  on  that  point  it  will^be  for  the  jury  to 
say,  whether,  after  seeing  the  abstract,  the  defendant  did 
not,  as  a  reasonably  prudent  man,  think  that  he  was,  doing 
all  that  was  necessary ;  for  if  he  did,  although  the  ab- 
stract was  not  intended  to  deceive,  the  defendant  is  entitled 
to  a  verdict,  this  ejectment  being  brought  for  a  forfeiture. 

Verdict  for  the  defendant. 
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Scarlett  and  Holt^  for  the  lessor  of  the  plaintiff. 

Campbell,  for  the  defendant. 

f  Attornies — Popkin  and  Thomas.'] 


By  the  cases  of  Reynolds  v.  Pitt, 
19  Ves.  134,  and  White  v.  War^ 
ner,  2  Mer.  459,  it  appears  that 
eqinty  will  not  gruit  an  injunction 


against  an  ejectment  for  a  breach 
of  covenant  to  insure  agednst  fire. 
See  also  the  case  of  Doe  d.  Pott 
V.  Shenoin,  3  Camp.  134. 


JaRMAIN  v.  AlOAR.  Feb.  14th. 

1  HE  declaration  stated,  that  at  the  time  of,  &c.  one  A  promise  by 
George  Flack  was  indebted  to  the  plaintiff  in  the  sum  of  ra^^bau-bond 
34/.  4*.  8ct,  and  that  the  plaintiff  had  caused  a  certain  ona^^n^tobe 

'  *  sued  out  against 

bailable  writ  called  a  latitat,  indorsed  for  bail  for  that  sum,  A.  B.  in  consi- 

*  deration  of  the 

to  be  issued  out  of  the  Court,  &c.  and  was  about  to  cause  plaintiff  forbear- 
Flack  to  be  arrested  thereon;  and  that  the  defendant,  in  ^Hf^! onVlnit 
consideration  that  the  plaintiff  would  forbear  to  arrest  Flack,  f  i^cady  sued  out, 

*  .18  not  a  promise 

promised  to  execute  a  bail-bond  upon  process  issued  either  to  answer  for  the 
into  Sussex  or  Middlesex  against  Flack,  when  such  bond  other/under  the 
should  be  tendered  to  him,  within  one  week  from  the  time  fjJeitotateof ^ 

frauds. 
An  averment  of  a  tender  of  the  bail-bond  for  execution  is  not  proved  by  evidence  of  the  sheriff's 
^cer  going  to  the  defendant,  and  asking  him  t6  sign  the  bail-bond,  no  bond  bdng  produced,  he 
liaring  none  witli  him,  and  his  assistant  only  having  some  blank  bonds  in  his  pocket,  which  he  always 
carried. 
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of  making  the  promise.  It  then  avenred  that  the  plaintiir 
did  forbear  to  arrest  Flack,  and  caused  a  biU  of  Middlecn 
to  be  issued  against  him,  and  that  the  sheriff  of  Middlesex, 
within  the  time  limited,  tendered  a  baiUband,  eendiimtd, 
&c.  and  requested  the  defendant  to  execute  it;  yet  that 
defendant  not  regarding,  &c.  refused  to  execute,  wherebfi 
&C.    Plea — General  issue. 

It  appeared,  that  very  early  in  the  month  of  August, 
18S5,  a  baikble  writ  was  sued  out  against  Mr.  George 
Fkck,  and  that  Mr.  Roe,  the  plaintiff's  attorney,  iood 
after  went  to  Brighton,  where  he  saw  Mr.  Flack  snd  the 
defendant,  when  the  latter,  in  consideration  that  Ifr.  Roe 
would  not  cause  Flack  to  be  arrested  on  that  writ,  entered 
into  the  following  undertaking: 

*'  Jarmain  against  Flack. 

"  Mr.  James  Roe, 

**  I  hereby  undertake  to  sign  a  bail-bond  for  die  above 
**  defendant  in  this  action,  either  on  a  writ  issued  into  Soi- 
**  sex  or  into  Middlesex,  when  tendered  to  me  within  one 
**  week  from  this  date. 

"  Aitgust^S,  1825.  (Signed)        *'  Jos.  Alqar.' 

On  the  ISth  of  August  Mr.  Roe  sued  out  a  bill  of  Ifil- 
dlesez  against  Mr.  Flack,  the  original  defendant,  indoned 
for  bail,  to  the  amount  of  S4/.  4f.  8dL;  and  a  warnat 
was  deliTered  to  Whitcombe,  a  sheriff's  officer,  who,  on 
the  same  day,  (Aug.  ISth),  went  to  the  defendant,  snd  toU 
him  that  he  came  by  the  desire  of  Mr.  Roe  to  ask  him  to 
sign  the  baiUbond  for  Mr.  Flack,  and  that  the  defendiot 
declined  to  execute  the  bond  till  Mr.  Flack's  name  wu  to 
it.  It  however  appeared,  that  no  bond  was  produced  b; 
the  officer,  nor  had  he  anj^  bail-bond  in  his  posseaiionat 
the  time;  but  his  assistant,  who  accompanied  him,  pro^^ 
that  he  had  some  blank  bail-bonds  in  his  pocket,  which  be 
always  carried. 


HILARY  TERM»  6  &  7  GEO.  IV. 

Marry  at  and  Stephen  for  the  defendant. — In  this  case  the 
plaintiflTmust  be  called.    This  undertaking  is  a  promise  to 
answer  for  the  default  of  Flack,  and  is  a  promise  within  the 
fourth  section  of  the  statute  of  frauds  (a)«    It  may  be  ar- 
gued that  this  is  not  an  undertaking  to  pay  the  money; 
but  it  being  a  promise  to  execute  a  bail-bond,  the  party 
impliedly  undertakes  to  pay  the  debt,  in  one  of  the  events 
which  the  bail-bond  is  to  meet.     If  this  be  within  the  sta^ 
tute,  though  it  is  in  writing,  it  will  not  be  good,  as  it  does 
not  state  the  consideration,  which  is  essential  to  a  guarantee 
under  the  case  of  Saunders  v.  TFakefield,  4  B.  &  A.  595. 
There  is  also  another  ground  of  nonsuit,  which  is,  that  the 
plaintiff  in  his  declaration  alleges  an  actual  tender  of 
the  bond  for  execution.     Now,  nothing  like  a  tender  of  it 
is  proved.     Perhaps  it  may  be  answered,  that  the  circum- 
stances that  occurred  between  Whitcombe  and  the  defend- 
ant amounted  to  a  dispensing  widi  the  tender.    But  if  that 
were  so,  it  should  have  been  stated  in  that  way.     In  cases 
of  real  property  there  are  two  modes  of  declaring;  either 
to  aver  a  tender  of  the  conveyance,  or  a  dispensation. — 
Here  the  plaintiff  has  alleged  an  actual  tender,  and  failed 
in  proving  it. 


Jarmazn 


V. 
Al/OAR. 


Abbott,  C.  J. — ^As  at  present  advised  I  think  this  un- 
dertaking is  not  within  the  statute  of  frauds,  and  is  not  a 
promise  to  answer  for  the  debt,  de&ult,  or  miscarriage  of 
another,  within  the  meaning  of  its  provisions. 

Qumeyy  for  the  plaintiff. — On  the  point  made  as  to  the 


(a)  By  the  4th  sectioQ  of  the 
Stat,  of  frauds,  29  Car.  2,  c.  3,  it 
ifl  enacted/ that  no  actkm  diallbe 
'  broaght  ^diereby  to  chirge  the 
'  defendant  upon  any  spedal  pro- 
'  mise  to  answer  for  the  debt,  de- 
'  fault,  or  miBcarriage  of  another 
'  person,  unless  the  agreement  up- 


*  on  wluch  such  action  is  brought, 

*  or  some  memorandum  or  note 

*  thereof,  shall  be  in  writing,  and 

*  signed  by  the  party  to  be  charged 

*  therewith,  or  some  other  person 

*  thereunto  by  him  lawfully  ao^ 

*  thorised.' 
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tender^  I  submit,  that  where  it  has  appeared  that  a  party 
has  had  his  money  ready,  but  he  was  told  by  the  other 
party  that  it  would  not  be  received,  that  is  a  good  tender, 
although  the  money  was  not  produced ;  therefore  in  this 
case,  if  the  facts  amount  to  this,  that  the  defendant  by  his 
conduct  prevented  the  officer  from  tendering  the  bond,  the 
plaintiff  ought  not  to  be  prejudiced  by  it« 

Abbott,  C»  J. — To  prevent  the  necessity  of  the  record 
coming  down  agam,  Mr.  Marryat  had  better  address  the 
Jury  as  to  the  damages. 

Marryat  addressed  the  Jury,  who  found  for  the  plaintiff 

Damages  34/.  it. 

Abbott,  C.  J. — I  am  of  opinion  that  the  plaintiff  has 
failed  in  proving  the  tender  of  the  bond,  and  that  there- 
fore he  must  be  nonsuited. 

The  plaintiff  was  then  nonsuited,  Mr.  Gumey  having 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  the 
sum  of  34/.  4s.  {b). 

Qumey  and  Talfoiurd  for  the  plaintiff. 

Marryat  and  Stephen  for  the  defendant. 

[Attomies — Roe  and  CoUtm^ 

{h)  No  motion  was  e?er  made. 


FtK  i8iA.  Goldstein  v.  Foss  and  Another. 

A  circular  by  JLilBEL.    The  first  count  of  the  declaration  stated,  that 
T^^^^t  the  plaintiff  was  always  reputed,  and,  &c.  to  be  of  good 

protection  of 

trade  against  swindlers  and  shaipets,  statSngi  that  the  plaint  is  considered  an  improper  penon  to 
be  propoaed  to  be  ballotted  for  as  a  member  of  that  lodcty,  meaning  thereby,  that  the  plaintiff  ii 
a  sharper  and  swindler,  is  a  libel;  and  if  the  Jury  art  satisfied  that  that  imputation  is  made,  it  is  a 
libel,  however  cautiously  the  paper  may  be  worded. 
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name  and  credit,  and  that  he  now,  and  for  divers  years  had 
exercised  and  carried  on,  and  still  carries  on  the  trade  and 
business  of  a  merchant,  in  co-partnership  with  Alexander 
Cohan  Castle  (a),  and  behaved  himself  honestly,  &c.  in  his 
trade  and  business,  and  was  never  guilty  of  acting  in  any 
wise  dishonestly,  and  was  acquiring  great  gains  and  pro- 
fits; and  that  certain  persons  had  been  associated  toge- 
ther under  the  name  and  description  of  "  The  Society  for 
the  protection  of  Trade  against  swindlers  and  sharpers  ;'* 
and  that  the  said  defendant  E.  J.  Foss,  '^  under  colour  and 
pretence  of  being  secretary  of  the  said  society,  had  from 
time  to  tune  pubUshed  and  was  accustomed  to  publish  cer- 
tain printed  reports,  for  the  purpose  of  denoting  and  sig- 
nifying to  the  members  of  the  said  society  the  names  of 
such  persons  as  were  deemed  and  considered  swindlers  and 
sharpers,  and  improper  persons  ta  be  proposed  to  be  bal« 
lotted  for  as  members  of  the  said  society,  to  wit,  at,  &c.  yet 
the  said  defendant  well  knowing  the  premises,  and  greatly 
envying,  &c.  and  contriving,  &c«  and  thereby  to  injure 
the  said  plaintiff  in  his  trade  and  business  aforesaid,  on, 
&c.  at,  &€•  falsely  and  maliciously  did  compose,  prints  and 
publish,  &c.  of  and  concerning  the  plaintiff,  the  false,  &c« 
libel  containing,  among  other  things,  the  false,  scandalous, 
defamatory,  and  libellous  matter  following,  of  and  concern- 
ing the  said  plaintiff  in  the  way  of  his  said  trade  and  busi- 
ness, that  is  to  say,  10  Correspondence,  1826,  Society  of 
Guardians  for  the  Protection  of  Trade  against  Swindlers 


Goldstein 

V. 

Foss. 


(a)  In  cases  of  defamation,  two 
persons  cannot  m  general  join  in 
one  action,  for  words  spoken  of 
both  of  them.  In  the  case  of 
Smith  T.  Booker,  Cro.  Car.  512,  it 
ialaid  down,  that  iC  one  say  to  two, 
yon  jointly  murdered  J.  $.,  each 
must  bring  a  separate  action ;  but 
in  the  case  of  Bods  v.  Batchelor, 
3  Bos.  &  Pul.  150,  it  was  held, 
that  if  words  be  spoken  of  parties 


in  respect  of  thdr  trade,  and 
there  be  special  damage  to  them 
in  their  trade,  they  may  muntain 
a  joint  action,  though  the  words 
were  actionable  on  themselves. 
And  Mr.  Serjeant  Williams  gives 
it  as  lus  opinion  (1  Wms.  Saund. 
1 17,  a.)  that  two  or  more  partners 
may  join  in  an  action  for  words, 
although  they  have  sustained  no 
special  damage. 
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1826.  and  Sharpers,  Richard  Clark,  Esq.  Chamberlain  of  Loo* 
don,  President;  George  Bridges,  Esq.  Alderman,  and 
M.  P.  Vice  President ;  Messrs.  William  Praed  &  Co.  Bank* 
ers.  Treasurers.  I,  (meaning  the  said  defendant  £.  J.  F.) 
am  directed  to  inform  you,  that  the  persons  under-named^ 
or  using  the  firms  of  Goldstein,  (meaning  the  saidplaintiflT), 
Castles,  &  Co.  51  Mark  Lane,  and  Benjamin  Porter,  Baker, 
Hackney  Road,  are  reported  to  this  society  as  improper 
to  be  proposed  to  be  ballotted  for  as  members  thereof, 
(thereby  then  and  there  meaning  that  the  said  plaintiff 
was  a  swindler  and  sharper,  and  an  improper  person  to  be 
a  member  of  the  said  society)." 

The  second  count  stated  the  libel  to  be  of  and  con- 
cerning the  plaintiff  in  his  business  as  a  merchant;  and 
the  concluding  innuendo  was,  '*  (meaning  thereby  that  the 
said  plaintiff  was  an  improper  person  to  become  a  member 
of  the  said  society,  and  was  not  a  person  fit  to  be  intrusted 
in  the  way  of  his  trade  and  business  as  a  merchant)." 

The  third  count  was  similar,  except  that  the  concluding 
innuendo  was  ''  (thereby  then  and  there  meaning  that  the 
said  plaintiff  was  an  improper  person  to  be  a  member  of 
the  said  society,  and  had  been  and  was  guilty  of  dishonest 
and  dishonourable  conduct).'* 

The  fourth'  count  did  not  state  the  libel  to  be  of  the 
plaintiff  in  his  business;  and  the  concluding  innuendo  was 
"  (thereby  then  and  there  meaning  that  the  said  plaintiff 
was  not  a  person  of  honest  and  upright  conduct).**  Plea — 
General  issue. 

The  libel  was  by  putting  the  plaintiff's  name  and  ad- 
dress in  what  is  commonly  called  the  swindling  list.  Bfr. 
Foss,  one  of  the  defendants,  was  the  secretary  of  a  society 
called  The  Society  for  the  Protection  of  Trade,  and  he  sent 
the  printed  circular,  stated  in  the  declaration,  to  die  mem- 
bers of  that  society,  which  was  the  libel  complained  of 
The  other  defendant  was  the  printer. 

Mr.  Praed,  a  banker  in  London,  and  another  witness, 
proved  that  they  understood  the  plaintiff  to  be  the  person 
meant,  and  that  they  understood  the  letter  to  import  that 
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lie  was  a  man  not  fit  to  be  trusted,  and  connected  wiffh        1826. 
swindlers*  €h>LD8TBiic 


The  defendant's  counsel  contended,  that  the  terms  of 
the  libel  not  imputing  any  offence,  were  not  actionable 
without  special  damage. 

Abbott,  C.  J. — On  this  evidence,  can  any  human  be- 
ing doubt  what  was  meant  to  be  imputed  to  the  plaintiff; 
and  no  proof  of  special  damage  is  necessary  after  such  an 
imputation,  however  cautiously  worded. 

Verdict  for  the  plaintiff. — Damages,  150/* 

Scarlett,  F.  Pollack,  Brougham,  and  ChUty,  for  the 
plaintiff. 

^ 

Gumeyp  Campbell,  and  Comjfti,  for  the  defendants. 

[Attomies  B.  hmam  sad  jPamJ 


Foss. 


BSFORB  ABBOTT,  C.  ^.  BAYLET,  HOLROYD,  ft  LITTLEDALE,  JS. 

In  Bank. 

Campbell  now  moved  in  arrest  of  judgment,  on  the  A^^ril,  \Uh 
ground,  that  as  the  action  was  for  publishing  alleged  li- 
bellous matter,  which  did  not,  on  the  face  of  it,^  import 
the  meaning  applied  to  it  to  make  it  actionable,  the  declara- 
tion was  bad ;  because  it  did  not  contain  any  colloquium,  nor 
any  introductory  averment  that  the  alleged  libel  was  writ- 
ten of  and  concerning  the  extrinsic  matter,  which  made  it 
of  Kbellous  import;  and  that  the  innuendo  could  not  sup- 
ply the  omission :  and  he  cited  HoU  v.  Schokfield,  6  T.  R. 
691,  and  Hawken  v.  Hawkes,  8  East,  ASH  (a). 

The  Court  granted  a  rule  to  shew  cause. 

(a)  The  case  of  HoU  v.  SehoU-     The  declaration  stated,  that  the 
JiM,  was  an  action  for  slander.     plaintUT  was  of  good  fame,  and 
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ne?er  suspected  of  peijury;  and 
that  the  defendant  maliciously 
intending  to  injure  him,  and  sub- 
ject him  to  the  punishment  pro- 
vided for  the  crime  of  pegury, 
spoke,  &c.  "  of  and  concerning 
the  plaintiff  J »  Tim  Holt,  (mean- 
ing the  plaintiff),  has  forsworn 
himself,  (meaning  that  the  plain- 
tiff had  committed  wilful  and  cor- 
rupt perjury).  It  was  objected, 
in  arrest  of  judgment,  that  the 
word  forsworn  did  not  necessa- 
rily imply  a  false  sweaiing  in  a 
judicial  proceeding,  and  that  the 
•  meaning  could  not  be  varied  by 
the  innuendo,  unless  with  refer- 
ence to  some  colloquium,  (which 
wa^  not  here),  from  which  it 
might  appear  that  the  words  were 
spoken  concerning  some  judicial 
proceeding  in  which  the  plsdntiff 
had  given  testimony.  Lord  Ken- 
yon  said,  that  "either  the  words 
themselves  must  be  such  as  can 
only  be  understood  in  a  criminal 
sense,  or  it  must  be  shewn  by  a 
colloquium  in  the  introductory 
part,  that  they  have  that  meaning:" 
and  the  judgment  was  arrested. 
In  that  case,  the  previous  autho- 
rities on  this  subject  will  be  found 
collected. 

In  the  case  of  Hawkes  v.  Haw- 
ke$,  which  was  also  a  case  of  ver- 
balslander,  the  declaration  stated, 
that  the  plaintiff  had  duly  put  in 
his  answer  on  oath  to  a  bill  in  the 
Exchequer,  and  that  the  defend- 
ant said  of  and  concerning  the^ 
plaintiff,  that  he  was  forsworn. 


(meaning  that  the  plaintiff  hid 
peijured  himself  in  his  said  an- 
swer to  the  bill  so  filed  agaiost 
him  as  aforesaid).  It  was  here 
objected,  that  there  was  no  coUo- 
quium  or  introductory  averment 
that  the  words  were  spoken  of 
the  plaintiff  with  reference  to  any 
judicial  proceeding.  This  wis 
held  to  be  bad,  and  Lord  EUen- 
borough  said, ''  that  the  clear  nile 
was,  that,  not  only  where  the 
words  spoken  do  not  in  them- 
selves naturally  convey  the  mean- 
ing imputed  by  the  innuendo, 
but  also,  where  they  are  ambigu- 
ous and  equivocal,  and  require 
explanation  by  reference  to  some 
extrinsic  matter  to  make  them 
actionable,  it  must  not  only  be 
predicated  that  such  matter  ex- 
isted, but  also,  that  the  words 
were  spoken  of  and  concerning 
that  matter.  As,  Lord  C.  J.  De 
Grey  says  in  the  case  of  The  King 
V.  Home,  (2  Cowp.  684),  speak- 
ing of  Barham^s  case  (4  Rep.  20  a. 
where  the  slander  was,  '  he 
has  burnt  my  bam,'  the  plaintiff 
cannot  say  by  way  of  innuendo 
'  my  bam  full  of  com,*  because 
that  is  not  an  explanation  of  the 
words,  but  an  addition  to  them. 
But,  if  in  the  introduction  it  had 
been  averred,  that  the  defendant 
had  a  bam  full  of  com,  tnd  thai 
in  a  diieourie  about  that  bam  the 
defendant  had  spoken  the  words, 
an  innuendo  that  he  meant  by 
these  words  the  bam  full  of  com, 
would  have  been  good." 


HILARY  TERM,  G  &  7  GEO.  IV. 

COURT  OF  COMMON  PLEAS. 

Sittings  in  London^  after  Hilary  Term,  1826. 

BEFORE  liORD  CHIEF  JUSTICE  BEST. 


Williams,  Gent.  One,  &c.  r.  Goodwin  the  Elder.  ^e*.  i^iA. 

Assumpsit  for  an  attorney's  bill.— The  charges  were  If  an  attorney, 

for  bringing  an  action  against  a  person  named  Stansfeld,  credUto a per- 

of  the  Aldemey  Dairy  Company,  on  behalf  of  Goodwin  JJ^f^t,**  ^^'J- 

the  younger,  for  a  malicious  prosecution;  and  the  question  ward  tuchper- 

son  as  a  witness^ 

of  fact  in  the  cause  was,  Whether  the  employment  of  the  and  have  him 
plaintiff  to  conduct  that  action  was  by  the  younger  Good-  Siir^the" 
win  or  his  father,  the  defendant.  "^^^  vrithout  a 

release,  (no  oo- 

From '  the  evidence  of  the  plaintiff's  managing  clerk,  it  jection  being 
appeared  that  the  present  defendant,  Goodwin,  senior,  had  not  afterwards 
given  the  instructions  for  the  former  suit,  and,  after  plea  "^"^j^t^m 
pleaded,  was  told  by  the  witness  that  20/.  would  be  wanted  fo'  **»«  recovery 

*^  ^  jv  J      of  such  costs. 

towards  the  expences  of  the  cause.     He  came  afterwards  if  an  attorney's 

with  the  money,  and  brought  his  son  with  him.     On  the  ^^p^  for  money 

money  being  paid,  the  attorney's  clerk  was  about  to  give  a  ™"*^ V'^g'**  * 

receipt  in  the  name  of  Goodwin,  senior,  when  he  said,  '^  It  from  that  to 

.11         1  j».ff»  •/•  •       -x  •  »  x»       whom  he  gives 

will  make  no  dinerence  if  you  give  it  m  my  son  s  name,  for  credit,  to  Enable 
if  the  cause  is  lost,  we  shall  get  the  cow-keepers  to  sub-  ^^eil^^'^e^ 
scribe,  if  they  think  it  is  my  son's  action,  but  they  will  not  »«ci»  act  of  the 

\         ,  .  ^  derli  will  not 

subscribe  if  they  think  I  have  any  thing  to  do  with  it."  affect  the  mas- 
The  receipt  was  accordingly  given  in  the  son's  name.  The  cover  the  re- 
son  was  at  the  time  in  insolvent  circumstances.     On  the  "*i?^J*"°** 

sucn  person, 

cross-examination  of  this  witness,  he  admitted  that  Grood-  though,  if  the 

attorney  had 

win,  senior,  had  been  called  and  examined  in  his  son's  done  it  himself, 
cause  (no  question  being  asked  as  to  his  interest),  without  ^^^a  of  non- 
having  been  released ;  but  it  appeared  that  a  release  was  in  "^^ 
Court,  ready  to  be  filled  up  if  any  objection  had  been  taken. 

Spankief  Serjt.  for  the  defendant. — There  has  been 
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a  great  deal  of  irregularity  in  the  conduct  of  this  plaintiff. 
His  calling  old  Goodwin  as  a  witness  was  a  fraud  upcm  the 
Judge  and  Jury.  Will  public  policy  permit  an  attorney 
to  act  in  such  a  manner?  Will  it  allow  him  to  recover 
from  a  person  whom  he  presents  in  Court  as  an  impartial 
and  disinterested  witness  ?  He  has  put  forward  the  per- 
son in  the  character  of  a  party  not  liable  to  him,  and  he  is 
bound  and  concluded  by  that  act. 

Bbst,  C.  J.  observed. — If  the  attorney  himself  had  gi^en 
the  receipt  mentioned,  I  should  have  nonsuited  him  upon 
it  imikiediately;  but  I  doubt  whether  he  is  answerable  for 
the  act  done  by  his  derk.  My  opinion,  however,  upon 
the  whole  of  the  facts  is,  that  an  attorney,  under  such  cir- 
cumstances as  are  disclosed  in  this  case,  is  not  in  a  situa- 
tion to  maintain  an  action.  I  will  put  it  to  the  jury  to  say, 
whether,  in  point  of  fact,  the  credit  was  given  to  the  elder 
Goodwin ;  but  if  they  find  that  it  was,  I  will  notwithstand- 
ing nonsuit  the  plaintiff,  and  give  him  leave  to  move  to  en- 
ter a  verdict. 


The  Jury  found  that  the  credit  was  given  to  the  elder 

Goodwin  alone. 

Nonsuit,  with  leave  to  move. 

Faughan,  Serjt.  and  Andrews,  for  the  pbintiff. 
i^Hmkie,  Serjt.  and  Uiuiger,  for  the  defradant. 
[Attomieft— r.  S,  Wilimm,  snd  DoOmem.^ 


On  the  3d  day  of  the  ensuing  Term,  Faughm,  SerjU 
moved  to  set  aside  the  nonsuit,  pursuant  to  the  leave  given. 
If  the  attorney  has  misconducted  himself,  he  is  liable  to  be 
punished.  The  putting  an  incompetent  witness  mto  the 
box  is  of  every  day's  occurrence,  and  it  is  for  the  opposite 
counsel  to  take  an  objection  to  his  testimony.  The  ques- 
tion here  is  upon  a  contract. 
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Park,  J. — I  think  it  would  be  holding  out  a  dangerous 
precedent  to  grant  a  rul6  to  shew  cause  in  this  case.  The 
sources  of  justice  should  be  kept  pure.  I  think  my  Lord 
Chief  Justice  was  right  in  directing  a  nonsuit  at  the  trial. 
I  think  the  impression  upon  which  he  acted,  was  an  ho« 
nourable  honesty  and  legal  impression.  And  what  do  we 
dO|  by  refusing  a  rule,  but  put  this  plaintiff  in  the  same 
situation  as  he  would  have  been  in  if  he  had  released  the 
defendant — which  he  must  have  done  if  the  objection  had 
been  taken  ?  For  these  reasons,  I  am  of  opinion,  that  a 
rale  ought  not  to  be  granted. 
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The  rest  of  the  Court  agreed. 


Rule  refused. 


Sittings  at  Westminster^  after  Hilary  Term,  1826. 


Giles,  Assignee  of  Hills,  a  Bankrupt,  v.  Powell.  Fth,  \%tK 

Assumpsit  for  work  and  labour  done  by  the  bank-     AfkerthepUdn- 

.  ,     «        1  •    1       1  ^  tiff  has  closed  his 

nipt  before  his  bankruptcy.  case,  the  learned 

The  commission  was  put  in.    It  was  dated  on  the  21st  ^^^"^^llo^ 
of  May,  1826:  diere  was  no  notice  of  disputing  the  peti-  him  to  adduce 

fresh  evidence 

tionmg  creditor's  debt,  &c.  to  obviate  objec- 

tions which  are 
beude  the  Justice 

Best,  C.  J.  (afler  referring  to  the  stat.  6  Geo.  4,  c.  16.)  of  the  case,  but 

'  ^  ®  '  ^    not  to  get  rid  of 

—The  statute  5  Gteo.  4,  c.  98,  is  instantly  repealed  on  any  difficulty  on 
the  passing  of  this  act,  which  received  the  royal  assent  on  in  actions  by 
the  2d  of  May,  1825,  except  as  to  what  relates  to  certifi-  Sl^^JJlf^nf ''^ 

tiie  commission 
issued  between 
the  2d  of  May  and  the  1st  of  S^tember,  1825,  the  formal  proofs  in  support  of  the  commission 
mast  be  made  out  by  parol  evidence  of  the  trading,  act  of  bankruptcy^  &&  whether  notice  of  dis- 
pnting  them  has  heen  given  or  not 

SemUe, — ^That  evidence  of  the  mere  &cts  of  a  bankrupt  having  dnwn  or  indorsed  a  bill  for  100/., 
tod  of  that  bill  bring  over-du^  in  the  hands  of  a  holder,  is  not  sufficient  proof  of  a  petitioning  cre- 
ditor's debt,  without  proof  of  a  dcfkult  in  the  aeceptor. 
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cates.  NoWy  the  new  act  is  not  to  take  effect  till  the  1st 
of  September,  18^.  This  commission  is  between  those 
two  dates ;  and  the  repeal  of  the  stat.  5  Geo.  4  being 
immediate^  and  the  provisions  of  the  stat.  6  Greo.  4  not 
taking  effect  till  a  later  period,  you  cannot  avail  yourself 
of  the  modes  of  proving  the  petitioning  creditor's  debt, 
&c.  which  are  pointed  out  by  either  of  those  statutes. 

The  plaintiff*8  counsel  proceeded  to  give  parol  evidence 
of  the  trading  and  act  of  bankruptcy. 

The  petitioning  creditor's  debt  was  on  two  bills  of  ex- 
change, to  the  amount  of  124J,  of  which  the  petitioning 
creditor  was  the  holder,  the  bankrupt  being  the  iudorser 
of  both,  and  the  drawer  of  one  of  them.  The  hand- 
writing of  the  bankrupt  to  both  was  proved.  One  of  the 
bills  was  dated  February  4th,  18^,  and  was  for  74/.,  pay- 
able three  months  after  date :  the  other  was  dated  De- 
cember 24th,  lS24f,  for  50/.,  at  two  months.  The  work 
done,  for  which  the  action  was  brought,  was  not  dis- 
puted. 

The  plaintiff's  counsel  having  closed  their  case, 

Faughafiy  Serjt.  objected,  that  as  the  bankrupt  was 
the  drawer  of  one  of  these  bills,  and  the  indorser  of  the 
other,  the  proof  of  his  hand-writing,  and  the  fact  of  their 
being  over-due,  would  not  shew  a  good  petitioning  cre- 
ditor's debt  without  proof  that  the  acceptor  had  made 
default. 


Best,  C.  J. — If  the  acceptor  makes  default,  the  drawer 
becomes  liable ;  but  unless  I  am  shewn  some  authority  to 
warrant  it,  I  shall  not  hold  that  the  drawer  or  indorser  is 
liable  without  a  default  of  the  acceptor  being  proved. 

The  plaintiff's  counsel  wished  to  call  a  witness  to  prove 
that  the  bills  had  been  dishonoured,  and  that  due  notice 
of  dishonour  had  been  given  to  the  banknipt. 
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Vmighany  Serjt. — ^I  hope  your  Lordship  will  not  allow 
ihexa  to  add  thb  fresh  eTidence,  after  they  have  closed 
their  case. 

BssTy  C.  J. — I  shall  always  allow  a  party  to  adduce, 
fresh  evidence  on  points  of  this  kind.  I  had  a  conversa- 
tion with  my  Lord  Chief  Justice  AbMt  on  the  subject; 
and  his  Lordship  stated,  that  he  would  never  allow  a 
witness  to  be  called  back  to  get  rid  of  any  difficulty  on  the 
merits,  or  on  any  thing  which  went  to  the  justice  of  the 
case ;  but  that  he  always  allowed  it  to  be  done  to  get  rid 
of  objections  which  were  beside  the  justice  of  the  case, 
and  little  more  than  matter  of  form.  I  shall,  therefore, 
allow  the  witness  to  be  examined  (a). 

The  witness  proved  the  dishonour  of  the  bills,  and  the 
notice  to  the  bankrupt. 

Verdict  for  the  plaintiff. 

Taddy,  Serjt.  and  Storkes,  for  the  plaintiff. 
Vaughan^  Serjt.  for  the  defendant. 

[AUomiea — HtdUt  jr  //.,  and  Carlon.'] 
(a)  See  post,  pp.  269,  270. 


Adjourned  Sittings  in  London,  after  Hilary 

Term,  1826. 


Beckwith  v.  Cobrall  and  Others. 


Fth.  21#<. 


Trover  for  a  bUl  of  exchange  for  83/.  2«.,  drawn  by  posi^s^Wnweif 
Hammond  and  Co.,  bankers  at  Canterbury,  on,  and  ac-  ofa«tdienbiUor 

noteiinproperly, 
a  demand  and 
a  refiual  are  not  neoeHary  previous  to  an  action  of  trover  brought  for  its  recovery  by  the  loser. 

If  a  party  be  robbed  of  a  negotiable  security  eight  days  before  it  is  payable,  aind  he  does  not  give 
iioUg«  ii  bit  loss  till  the  end  of  seven  days,  and  then  only  to  the  payer,  but  gives  no  notice  of  any 
kind  to  the  public,  he  does  not  use  due  diligence,  and  cannot  recover  in  trover  against  a  party  who 
discounted  inch  secoiUy  six  days  aifter  the  Iom. 

And  in  such  a  case,  the  questions  proper  for  the  Jury  are,  first,  whether  the  plaintiff  has  used  due 
diligenee  ;  and  then,  wheUier  the  defendant  has  acted  with  due  caution^— unless  there  should  be 
reason  to  suspect  that  the  defendant  knew,  when  he  discounted  the  security,  that  it  had  been  ob- 
tained by  means  of  a  felony :  in  which  ease,  the  conduct  of  the  plaintiff  may  be  left  out  of  the  question. 
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18f  6.  cepled  by  Remington  and  Co.  bankera  in  London,  payable 
Bbokwith  to  the  order  of  H.  Meredith,  and  indorsed  by  hinu 
GoaaALU  ^^  ^^  ***  ^^  December,  1826,  the  plaintiff  was  at  an 
election  at  St.  Dunstan's  Church.  He  left  between  Bewea 
and  dght  in  the  evening,  having  his  pockat*book  with  die 
bill  in  question  in  it,  and  retired  to  the  Sussex  Hotd, 
whete,  on  feeling  ibr  hb  pocket4xK>k  to  answer  a  qoestioD 
put  to  him,  he  found  that  his  pocket  had  been  cut,  and  die 
book  taken  away.  A  letter  was  the  next  day  written  to 
Mr.  Meredidi,  at  Liverpool,  for  the  particulars  of  the  bill, 
and  his  answer  was  recdved  on /Ae96#A«  On /Ae  27IA,  the 
following  advertisement  wbb  inserted  by  the  plaintiff  in  the 
Morning  Advertiser : 

''  Lost,  on  Tuesday  last,  near  St.  Dunstan's  Church, 
*^  Fleet  Street,  a  pocket-book  [describing  it].  Whoever  will 
*'  bring  it  to  [m^itipning  some  public-house  in  Holbom], 
"  shall  receive  two  guineas  reward.  No  further  reward 
''  will  be  offered,  as  the  contents  are  not  worth  a  shilliDg 
<'  to  any  one  but  the  owner." 

On  Friday  the  80M,  notice  of  what  had  happened  was 
given  to  Remington  and  Co.,  the  acceptors.  The  bill  be- 
came due  on  Saturday  the  Slst ;  and  about  six  o'clock  on 
the  evening  of  that  day,  it  was  ascertained  that  it  had  been 
paid.  On  Sunday  the  Ist  of  January,  1826,  the  plaintiff's 
son  went  down  to  the  banking-house  of  the  defendants  at 
Maidstone,  and  saw  their  principal  clerk,  who  stated  that 
he  had  taken  the  note  in  question  on  Thursday  the  99th 
of  December,  of  two  young  men,  one  of  whom  represented 
to  him  that  the  indors^nent  by  Meredith  was  in  the  hand- 
writing of  his  father :  that  he  (the  clerk)  knew  there  was 
no  such  person  as  Meredith  residing  at  Maidstone :  that 
he  supposed  the  young  men  to  be  persons  passing  through, 
and  that  he  could  not  swear  to  them  if  he  were  to  aee  then. 
It  appeared  that  the  pocket-book,  witiiout  the  biD,  was 
thrown  down  the  area  of  the  plaintiff's  house  on  Monday 
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the  2d  of  Jaomry,  acoompanied  by  a  letter  written  in  the 
name  of  "  Catchall.*' 

It  was  admitted  Aat  the  defendants  had  given  value  for 
thebiU. 


BaexwiTB 

CiMUUJLL. 


Taddjff  Seijt.  f(»the4eiendant6«  upon  diia  atate  of  faote 
coatonded  that  tbtfe  was  no  eouf ^Bioa  to  tnaintain  Ae 
action  of  iKorer.  These  should  have  been  a  dettumd  made 
of  the  bill. 

BbsTj  C.  J. — ^There  is  no  necessity  for  a  demand,  if  the 
party  posseasing  himself  <^  the  bill  did  so  improperly. 

Taddjft  Serjt. — ^The  plaintiff  should  have  sent  imnie* 
dialbly  to  Remington'si  instead  of  which  he  suffers  seven 
days  to  dapse  without  giving  any  notice.  We  did  not 
keep  the  bill.  If  any  of  the  parties  had  failed,  we  should 
have  been  liable  to  the  plaintiff;  we  acted  in  the  proper 
course. 

Best,  C.  J. — ^If  you  have  not  used  due  caution,  you 
ought  not  to  have  touched  the  bill;  the  very  touching  it 
is  a  conversion. 


2%mM^,  Serjt.,  then  went  to  the  Jury. — He  contended, 
that  the  plaintiff  was  not  entitled  to  recover,  as  he  had  not 
conducted  himself  with  all  proper  diligence.  The  adver- 
tisement is  no  notice  to  the  public  of  the  loss  of  any  bill. 
Notice  ako  should  have  been  given  to  the  drawers.  The 
defendants,  being  country  bankers  at  Maidstone,  must 
have  been  acquainted  with  the  hand-writing  of  the  draw- 
ers, who  were  bankers  at  Canterbury,  in  the  same  county. 
Is  not  a  banker  justified  in  discounting  a  bill  drawn  by  a 
neighbouring  banker  ?  Is  he,  without  any  advertisement, 
or  any  circumstances  of  suspicion  aiqpearing,  to  ask  ques- 
tions, and  suspect  that  the  party  presenting  it  has  obtained 
it  through  a  fekny  ?    The  plaintiff  night  have  prev^ited 
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the  mischief  which  happened,  if  he  had  given  timely  no- 
tice, either  generally,  or  at  Remington  and  Co/s.  Re- 
mington and  Co.  would  have  given  notice  to  the  drawers, 
and  the  drawers  would  have  given  notice  to  the  discount- 
ers. Though  the  case  ot  Lawson  v.  Weston  (a)  has  heen 
overruled,  yet  the  general  principles  of  that  case  are  good, 
and  apply  themselves  to  this.  The  late  case  of  Smow  ▼. 
Peacock  {h)  went  mainly  on  the  magnitude  of  the  note,  it 
being  for  500/. ;  but  in  this  case  the  amount  is  only  3S/. 


Best,  C.  J. — ^The  circumstances  of  this  case  are  very 
different  from  those  of  Snow  v.  Peacock.  The  question 
is,  has  the  plaintiff  done  all  that  he  ought  to  do  in  order 
to  apprise  the  public  of  the  loss  of  the  bill  ?  If  he  has  not, 
I  am  of  opinion,  that  he  cannot  recover.  The  bill  was  lost 
on  the  S8d  of  December.  Ought  not  the  plaintiff  to  Iultc 
given  notice  immediately?  In  the  case  of  Snow  v.  Pfo- 
cocky  hand-bills  were  circulated,  and  advertisements  in- 
serted in  **  The  Hue  and  Cry.''  But  in  this  case  nothing 
of  the  kind  was  done.  No  notice  at  all  was  given  till  the 
day  before  the  bill  became  payable,  and  then  only  to  the 
payers.  There  was  no  notice  at  all  to  the  public.  His 
XiOrdship  left  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  defendants. 
Witde,  Serjt.  and  S.  M.  Phillipps,  for  the  pWntiff. 
Toddy i  Serjt.  and  Ckmgfn,  for  the  defendants. 

[Attomies — Henson  j*  D.,  and  Bpan  9f  WtdenMon^ 


(m)  4  Esp.  N.  P.  €.  66. 


i¥)  Ante,  p.  215. 


On  the  Ist  day  of  the  following  Term,  fFilde,  Serjt 
moved  for  a  new  trial,  on  the  ground,  that  it  should  not 
have  been  left  to  the  Jury  to  say,  1st,  Whether  the  plain- 
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tiff  had  acted  with  due  caution,  and  if  he  had,  then,  whe- 
ther the  defendants  had  done  so ;  but  that  it  should  have 
been  left  to  them  to  say,  ai  all  events,  whether  or  no  the 
defendants  were  bandjtde  holders. 

Park  and  Burrouoh,  Js.,  thought  that  the  question 
had  been  rightly  left  to  the  Jury. 

Gaseleb,  J...There  may  be  a  case  in  which,  notwith* 
standing  the  plaintiff  has  not  done  his  duty,  yet  the  de- 
fendants may  have  so  conducted  themselves  as  to  make 
themselves  liable;  but,  in  this  case,  I  do  not  find  such  cir- 
cumstances. 

BssT,  C«  J...I  quite  agree  with  my  Brother  Gasblbb; 
and  if  there  had  been  the  slightest  reason  to  think  that  the 
defendants  in  this  case  had  any  knowledge  of  the  bills 
having  been  stolen,  or  if  I  had  been  asked  by  either  party 
to  put  that  question  to  the  Jury,  I  should  have  given  the 
go  by  to  the  other  question  of — whether  or  no  the  plaintiff 
bad  used  due  diligence?     But  there  is  no  pretence  for  any 
such  idea.     And  I  think,  that  in  those  cases  where  a  ne- 
gotiable security  is  lost,  it  is  the  duty  of  the  loser  to  give 
notice  to  the  pubtic,  or  else  a  person  may  very  innocently 
receive  it,  and  give  value  fairly  for  it. 

Rule  refused* 
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Sittings  at  Westminster ,  after  Easter  Term,  1826. 


BEFORE  liORD  CHIEF  JUSTICE  ABBOTT. 


^^  ^*-  Fairman  V.  Grimble. 

The  wfwt    XrOVER  for  a  carriage  spring.    Flea— General  utoe. 
mt,  a  cfMch  The  defendant  was  a  coach  spring  maker,  and  it  was 

recdvi^i^iMiiiir  P'^^^  ^^at  his  Servant  took  a  broken  spring  off  a  single 
of  the  pUintUTs  horse  break  of  the  plaintiff,  and  said  he  would  nmd  and 

to  repaiTi  and 

promiied  to  replace  it  by  IS  o'clock  on  the  same  day.  He  did  not 
a  cCTtJn  hour/  bring  it  back;  and  on  the  defendant  bdng  applied  to  fer 
^Stt^**   the  spring,  he  said  he  wouM  not  put  it  on  tin  he  w«  pud 


fined  to  return  for  the  repair.    The  plaintiff  said  he  would  pay  him  as 

fint  paid  forthe  soon  as  he  had  replaced  the  spring;  but  the  defendant  in- 

^'i^^t  sistod  on  being  p«d  first, 

oouTenion  to 
tnpport  trofer* 

The  actiim,  If  Abbott,  C.  J. — This  is  nothing  like  a  con^eraicn  hj 

^idd  be^  ^^  defendant  to  his  own  use.     If  an  action  will  lie  al 

dai  aMumpdt.  ^^  i^  j^^^^^  |^  {^^  ^^  breach  of  a  special  contraet. 


Nonsuit. 
Abraham,  for  the  plaintiff. 

Scarlett,  for  the  defendant. 

[Attorniet  Cimrket  and  Grethmm.l 
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Adjourned  Sittings  in  London,  after  Easter 

Term,  1826. 


Cooper  v.  Amos.  ^^  *^'*- 

A^SSUMPSIT.    The  first  count  of  the  declaration  was  ifthededara- 
on  a  bill  of  exchange  for  40L,  of  which  the  defendant  was  of  ezchamge, 
the  indorser.    The  second  count  was  on  a  bill  of  exchanire  *"*  ^®'  5°**^ 

•  ^      foli,  and  a  par- 

for  20/.  of  which  the  defendant  was  also  the  indorser.  ticular  ofde- 

There  was  also  a  count  for  goods  sold^  and  the  other  ed  under  a 

money  (Jounts.    Plei^General  issue.  fhtpWnSffmiy 

The  plaintiff  made  out  a  case  on  tlie  two  bills,  and  also  i^^^f  <>"  ^® 

'  bill,  though  It 

finr  goods  sold*  u  not  mendon- 

ed  in  his  parti- 
cular of  de- 
li. S.  Mickards,  Ibr^the  defendant,  i^tated  that  the  plain*  "''^'''^' 
tiff's  attorney  had  deliyered  a  particular  of  his  demand 
under  a  Judge's  order,  in  which  the  demand  for  the  goods 
and  the  bill  stated  in^the  second  count  were  specified; 
but  that  in  the  particular,  the  bill  for  40/.  was  not  men- 
tioned ;  he  therefore  contended,  that  as  that  bill  was  not 
mittitioiied  in  the  particular  of  demand,  die  plaintiff  could 
not  recover  on  it. 

Abbott,  C.  J« — That  is  no  objection ;  if  the  bill  is  stilted 
in  the  dedaration,  it  need  not  be  mentioned  in  the  parti- 
cular. Yon  must  gite  a  particular  of  goods  sold,  but 
you  nerer  need  give  a  particular  of  bills  of  exchange,  if 
they  appear  in  die  declaration* 

Verdict  for  the  plaintiff. — Damage^  14S/. 

Can^bett,  for  the  plaintiff. 

R.  S.  JRichardSf  for  the  defendant. 

[Attoraies  (MMmian  j*  M,,  sad  H.  Hh^Am.] 

For  the  other  authorities  on     mand,  see  Arch.  Pract.  K.  B. 
the  subject  of  particulars  of  de-     221. 
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COURT  OF  COMMON  PLEAS. 


Sittings  at  Westminster,  in  JE aster  Term,  1826. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


April  19M.  Walls  v.  Atcmson. 

If  a  person  let  USE  and  occupation.     The  defendant  took  lodgings  ib 

a^year^to  a  ^'  the  pUuntiff's  house,  from  14th  September,  1824,   for  a 

^Mthlmp'rt  twelvemonth  certain,  at  65  guineas  a-year;  he  occupied 

of  the  year,  for  Junnff  the  wholc  of  the  first  and  part  of  the  second  quar- 

which  he  pay«,  ^  /»  i 

and  then  quiu ;  tcr.    The  rent  for  the  first  quarter  had  been  paid,  and  it 

letting^u^^  was  to  recover  rent  for  the  remainder  of  the  twekemonth, 

OT^'^oL  an*^'  that  the  action  was  brought.     Tt  appeared  that,  about 

agreement  aiM  three  wecks  after  the  defendant  ceased  to  occupy,  the 

that  the  f!nt  plaintiff  let  the  lodgings  to  a  Greneral  Harley,  w4io  ooca* 

no^^he  had  P^^  ^^^  three  months,  went  on  the  Continent  for  duee 

whbed,  hxft  mouths,  and  then  came  again  into  occupation,  and  had 

teision,  inch  continued  to  occupy  up  to  the  time  of  the  trial. 

second  letting 
ii  a  rescind- 

sm  wSteact,  so  ^^**»  Seqt.,  for  the  defendant,  contended  that  the 
as  to  prevent  plaintiff  had  no  right  to  recover.  It  is  absurd  to  say,  ac- 
reoovered  under  cording  to  the  terms  of  the  declaration,  that  the  defendant 

'*  occupied  by  the  permission  of  the  plaintiff ^^  when  in  fact 
another  person  was  occupying  by  her  permission  on  ano- 
ther contract. 

Vaughan,  Serjt. — I  submit  that  this  case  comes  cleariy 
within  the  principle  laid  down  by  Lord  Kenyan  in  Sidr 
path  v.  Roberts  (a).  If  the  plaintiff  has  used  the  pre- 
mises improperly,  then  let  the  defendant  bring  an  action 

(a)  3  Esp.  225. 
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against  her.     There  is  nothing  that  manifests  an  intention 

on  the  part  of  the  plaintifFto  release  the  defendant.  Walls 


ChUtyt  on  the  same  side. — This  case  is  analogous  to  the 
second  sale  of  goods,  which  the  first  purchaser  refuses  to 
accept.  There,  the  difference  is  allowance  to  be  recovered ; 
and  so  it  ought  to  be  here :  it  is  to  prevent  a  total  loss. 

Best,  C.  J. — The  question  is,  whether  the  act  of  the 
plaintiff  is  not  a  rescinding  of  the  contract.  I  am  of  opin- 
ion that  it  is.  I  can  see  no  fact  to  leave  to  the  Jury. 
There  is  no  doubt  that  the  letting  was  for  a  twelvemonth, 
and  if  nothing  had  taken  place^  the  defendant  must  have 
paid  jfor  the  whole  time.  Mr.  Chiity  has  compared  this 
case  to  the  case  of  a  sale  of  goods  which  a  party  has  re- 
fused to  accept;  but  there,  it  is  usual  to  give  a  notice, 
requiring  that  the  goods  may  be  taken  away ;  and  then  if 
they  are  not  taken  away^  that  is  a  circumstance  from  which 
a  Jury  may  presume  an  assent  to  a  second  sale  on  the 
part  of  the  person  to  whom  the  notice  was  given.  But 
in  this  case,  there  is  no  notice  to  the  defendant.  If- the 
plaintiff  put  in  Greneral  Harley,  and  could  not  turn  him 
out,  the  defendant  could  not  have  the  benefit  of  his  con- 
tract, and  therefore  is  not  liable  to  pay. 

Faughan^  Serjt,  then  proposed  to  read  a  notice  which 
he  had  intended  to  have  given  in  evidence,  but  which, 
from  some  circumstance  or  other,  had  been  overlooked. 

CrotSt  Serjt.  objected  to  the  plaintiff's  mending  his 
case  after  an  argument. 

* 

Bbst,  C.  J. — ^I  would  not  allow  the  addition  of  any  parol 
evidence  by  a  witness.  I  have  communicated  with  the 
Chief  Justice  of  the  K.  B.  upon  this  subject;  and  we  have 
agreed  that  it  is  better  not  to  lay  down  any  particular  rule, 
but  to  leave  it  to  the  discretion  of  the  Judge  who  tries  a 


Atchisok. 
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1 SM.        eaxme,  under  the  partioiiitt  cireunBtaiioes,  to  admit  or  not 

Walls       admit  what  may  be  material  (a).  Intlii8case»lth]iiklaiight 

.      *'  to  admit  this  paper^  because  it  cannot  have  been  got  up 

and  manufactured  for  the  purposes  of  the  cause  aiBce  the 

commencement  of  the  triaL 

The  notice  was  then  read*.  It  only  applied  to  die  pe- 
riod of  time  subsequent  to  the  three  months  during  which 
General  Harley  had  occupied  under  the  second  cootnct 

•  Best^  C.  J.  was  of  opinion,  that  Ae  reading  of  such  a 

notice,  did  not  put  the  plaintiff  in  a  better  situation  than 
he  was  in  before ;  and  adhering  to  his  previous  opiiiion,  di- 
rected  him  to  be 


Fdughan,  Serjt.,  and  Chiify,  for  the  plaintiff. 
Cross  y  Serjt.9  for  the  defendant. 

[Attomies  R.  Hill  anid  Lever. \ 

(a)  See  Mto,  261. 


In  the  course  of  the  Term,  Faughan^  Serjt.  moved  for  a 
new  trial.    He  again  cited  the  case  of  Redpatk  v.  Boberts. 

m 

Best,  C.  J. — There  is  a  distinction  between  that  case 
and  the  present;  for  in  that  case,  there  was  only  an  endea- 
vour to  let,  which  was  not  successful;  and  till  any  other 
person  got  actually  into  possession,  the  original  tenant 
might  have  resumed  his  occupation,  and  received  the  be- 
nefit of  his  contract. 

Vaughan,  Serjt.,  then  cited  the  case  of  MoBeti  r. 
Brayne  (b). 

(h)  2  Caiap.  103. 
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Park,  J.-<-I  think  the  Chief  Justice  was  right  in  non- 
suiting the  plaintiff,  and  that  there  is  na  colour  for  this 
application.  I  ^ould  like  to  have  the  case  of  JHoiieti  v. 
Brayne  reconsidered. 


S7I 


ISM. 


BuRROUGH,  J. — If  there  was  a  continued  holding  by  the 
defendant,  to  let  any  other  into  possession  was  a  tortious 
act,  which,  in  my  opinion,  amounts  to  an  eviction,  and 
must  be  considered  as  determining  the  tenancy* 

Gasslbe,  J. — I  think  the  plaintiff  should  have  given 
notice  of  her  intention  to  let  the  premises. 

Rule  refused. 


BEFORE  BBST^   C.   J.    AND    PARK,   BURROUGH,    ANB 

GASBLEE,  js. — At  Bar. 


Richard  Tooth,  Demandant;  John  Baoweli,  Tenant      April  17M. 

Writ  of  right  (a)_The  Usher  of  the  Court  made  on  the  trial  of 

proclamation.    Mr.  Secondary  Griffiths  then  called  the  S^^J^^^I^g^. 

Jury. — Sixteen  appeared,  five  of  whom  were  Knights,  mark  has  been 

and  the  remainder.  Esquires. — ^He  then  administered  the  tenant  most  be- 

oath  to  each  juror  separately  as  follows: —  ^{^^  ^i^^^.^ 

mark  may  be 
^       ,__  -  «        1    ^1         tendered  either 

<<  I do  swear  that  I  will  say  me  truth  whether  at  the  j<»ning  of 

"  John  Bagwell  hath  more  near  right  to  hold  the  tene-  ^  7w!m^4  oi 
"  ments,  which  Richard  Tooth  demands  against  him  hy  ^JfeflSd  ifit 
"  his  writ  of  right,  or  the  said  Richard  Tooth  to  have  has  been  done 

at  the  joinfaig  of 
the  mise,  it  is 
UK>Ute,  at  the  time  of  trial,  lor  the  demandant  to  take  the  ol^ctton.    An  eaamioed  copy  of  an  an- 
swer in  Chaneery,  by  a  person  not  party  to  the  acdon,  is  evidence ;  and  it  is  not  necessary  to  pro- 
<iace  the  original,  or  prove  the  hand*  writing  of  the  party. 

[a)  See  ante,  p.  187,  for  the  previous  parts  of  thii  case. 
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1826.        <'  them  as  he  demandeth,  and  for  nothing  to  let,  but  to  sa) 

Tooth,       "  the  truth — So  help  me  God.*' 
Demandaiit; 
Baowbul, 

Tenant  fFilde,  Serjt.,  for  the  tenant^  then  opened  the  plead- 

ings. 

Vaugkan,  Serjt.,  who  was  also  for  the  tenant,  then 
submitted,  that  as  the  demi^mark  had  been  tendered,  the 
demandant  should  be  required,  in  the  first  instance,  to 
shew  the  seisin  of  his  ancestor. 

BuuROuoH,  J.  mentioned  a  case  of  Luke  v.  Harrii  (h\ 
in  which  the  demi-mark  had  been  tendered,  and  yet  the 
Court  held  that  the  tenant  ought  to  begin. 

Vaughan,  Seijt. — The  object  of  tendering  the  demi-mark 
is  to  raise  the  question. 

Gaselee,  J. — There  was  a  case  of  Dalton  v.  Harvey , 
tried  in  Dorsetshire,  in  which  the  practice  mentioned  by 
my  brother  Burrough  was  acted  on.  I  thought  at  first 
that  it  was  contrary  to  common  sense,  but  on  looking  into 
the  &cts,  I  found  that  it  was  not  so;  for  it  became  a  ques- 
tion, whether  the  seisin  was  not  a  mere  permission  of  the 
other  party;  and  if  that  course  had  not  been  adopted,  the 
,  case  must  have  been  gone  into  twice.     It  was  said  in  the 

case  I  allude  to,  that  it  had  been  ruled  in  Luke  v.  Harris, 
that  the  tenant  ought  to  begin. 

Best,  C.  J. — It  having  been  once  decided,  I  shall  act 
upon  that  decision.  One  decision  is  enough  upon  such  a 
point  as  this. 

Vaughan,  Serjt.,  mentioned  the  cases  of  Hardman  v. 
Clegg  (c),  and  JTirogmorian  v.  Broker  (rf). 

(6)  2  Bl.  1261,  1293.       (c)  1  Holt  N.  P.  C.  657.   .  (rf)  Booth,  1^ 
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B£ST»  C.  J. — Luke  V.  Harris  does  not  appear  to  have 
been  referred  to  there. 

The  Court  then  decided  that  the  tenant  should  begin. 

Pimghan,  Serjt.  then  addressed  the  grand  assise,  and 
estaUished  a  case  of  possession  for  some  years,  on  the 
part  of  the  tenant. 

JSosanqueif  Serjt.,  for  the  demandant. — ^There  is  a  ques- 
tion in  this  case,  whether  the  demi-mark  has  been  ten- 
dered at  the  proper  time.  The  utmost  efiect  to  be  pro- 
duced by  it  is,  to  call  upon  the  demandant  to  shew  that 
Tooth,  under  whom  he  claims,  was  seised  in  the  course  of 
the  reign  of  the  late  King  George  III.  It  is  said  by  one 
of  the  Judges  that  the  demi-mark  is  of  no  consequence,  as 
the  demandant  must  prove  seisin  without  it.  But  this  is 
contrary  to  the  practice.  The  statute  of  the  32  H.  VIII.  c. 
62,  8.  6,  says,  that  if  any  persons  sue,  &c.  for  any  manors, 
lands,  &c.  and  cannot  prove  that  they  or  their  ancestors 
were  in  actual  possession  or  seisin  within  the  time  limited 
by  that  act,  if  the  same  be  traversed  or  denied,  it  shall  be 
a  bar.  The  statute  is  not  pleaded,  there  is  no  traverse  of 
the  seisin  here;  if  it  had  been,  it  would  have  been  tried, 
as  a  collateral  issue,  by  twelve  jurors  in  the  common  way. 
It  is  said  in  Booth  on  Real  Actions,  pp.  98,  99,  that  the 
time  of  tendering  the  demi-mark  is  at  the  period  of  swear- 
ing the  grand  assize,  which  in  this  case  has  not  been  done. 
There  never  was  an  instance  in  which  the  demandant  was 
called  on  to  prove  seisin,  when  the  demi-mark  had  not 
been  tendered  at  the  time  of  the  trial.  Andrews  v.  Crom- 
well  (e),  referred  to  by  Serjeant  Hill,  in  his  notes  on 
Booth. 

Best,  C.  J. — Does  not  that  mean  that  the  demi-mark 
may  be  tendered  at  the  joining  of  the  mise,  but  that,  if 
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Demandant; 

Bagwell, 

Tenant. 


(f)  Moore,  762. 
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it  ia  oautted  then,  it  wSl  be  in  time  if  it  be  done  at  the 

Tooth,       swearing  of  the  grand  assize. 
Demandaotf 

BAGWEhh, 

Tenant.  Gaselbe,  J*  was  of  opinion  that  the  demandant  dbould 

have  urged  the  objection  at  the  time,  instead  of  joining 
in  the  mise.  His  Lordship  stated,  diat,  in  the  Dorches- 
ter case,  the  dead-mark  was  tendered  at  the  joiniag  of 
the  mise,  and  not  at  the  time  of  the  trial* 

BuRROUGH,  J.,  ooncurred  in  the  opinion  that  it  was  too 
late  to  make  the  objection. 

The  Court  then  disaDowed  it,  and  the  demandant  went 
into  his  case. 

In  the  course  of  the  proof  it  became  necessary  to  read 
certain  extracts  from  an  answer  in  a  suit  in  Chancery,  of 
Sir  John  St.  Aubyn,  Bart,  and  an  examined  copy  was 
proposed  to  be  put  in  evidence. 

Wilde,  Serjt,  objected  that  as  Sir  John  St.  Aubyn 
was  not  a  party  to  the  action,  the  original  answer  must  be 
produced)  and  his  hand-writing  proved. 

Taddjf,  Serjt.,  mentioned  a  case  of  7%e  Cotmiets  ^ 
Dartmouth  v.  BoberU  {/), 

Best,  C.  J. — Where  a  man  is  a  party  to  the  suit^  ibete 
the  identity  is  known;  but  in  this  case  the  hand-writing  of 
the  party  should  be  seen;  it  may  be  material  as  to  the 
question  of  identity. 

Taddy,  Seijt.,  then  cited  the  case  of  Hennell  Y.Lyon  {j\ 

Gaselee,  J.,  mentioned  a  case  tried  on  the  West- 
em  circuit,  in  which  a  person  from  the  Court  of  Chancer; 
proved  that  that  Court  would  not  sufier  the  original  an- 
swer to  be  taken  to  Nisi  Prius,  unless  in  a  case  of  perjury* 

(/)  16  East,  336.  {9)  I  B.  &  A.  182. 
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The  Court  after  some  further  diacussion  yielded  to  the         1826. 
authority  of  Hefmell  ▼•  Lgfom,  and  receWed  the  copy  m       Tootvi, 

evidence,  without  proof  of  the  hand-writing  of  the  party  I>«m«wlant; 
to  toe  onguial  answer.  Tenant. 

The  demandant  then  wait  on  with  his  case,  but  being 
unable  to  deduce  his  title  in  a  regular  order  the  tenant 
succeeded. 

Bosanquei  and  Toddy ^  Serjtso  for  the  demandant. 
Vaugkan  and  fFilde^  Serjts.,  for  the  tenant. 
[AttomieB— HoUeff  ^  tf.,  and  Ume.'\ 


Sittings  at  Westminster^  after  Easter 

«  Term,  1826. 


Mrrlb  and  Another,  Assignees  of  Brooks,  v.  Moore.        j^^  ^^^ 

Assumpsit  for  goods  sold,  a  deed,  dated  the  SOth  lo  an  action 
February,  1822,  between  Brooks  and  the  defendant,  as-  of  ^SmSSJT 
signing  all  Brook's  property  to  the  defendant,  in  fraud  of  ^°'V'"^**®°" 
his  creditors,  was  put  in  as  evidence  of  an  act  of  bankrupt-  bankrupt  to  Ms 
cy  by  Brooks.  And  his  former  attorney  was  called,  and  be^veninevi- 
asked  as  to  the  circumstances  in  which  his  client  was  at  Jf^^l^P"!® 

the  act  of  bank- 

the  time  the  deed  was  executed.    His  knowledge  of  those  niptcy,  if  the 
drcumatances  appeared  to  have  been  derived  from  com*  senu;  and  it 
munications  nuule  to  him  by  Brooks,  in  his  character  of  ^',^oath^of^ 
an  attorney.  ^f  defendant  to 

^  take  the  objec- 

tion to  their  dis- 

VamgJion  and  Lawez^  Serjts.,  submitted  that  these  were 
confidential  communications,  and  could  not  be  inquired 
into. 

fFiUe,  Serjt. — ^The  objection  does  not  lie  in  the  mo^th 
of  the  defendant. 
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Vaugkafif  Serjt. — The  law  raises  the  confidencse)  and  the 
attorney  is  estopped  from  making  the  disolosure. 

Best,  C.  J. — It  is  not  in  your  mouth  to  make  the  ob- 
jection. It  is  for  the  bankrupt  to  object^  and  if  he  does 
not,  I  shall  receive  the  evidence. 

Fiuighan,  Serjt. — ^This  is  incidentally  making  the  bnk- 
rupt  a  witness  to  support  his  commission;  it  is  Brooks 
speaking  through  the  month  of  his  attorney. 

Best,  C.  J. — It  only  removes  an  objection,  it  does  not 
give  effect  to  what  is  not  evidence. 

Verdict  for  the  Plaintiffs. 

Wilde,  Serjt.,  and  I^\  Pollock,  for  the  plaintiffs. 

Fdughan  and  Latves,  Serjts.,  for  the  defendant. 

[Attoroies — Mayhew,  and  CroJU^ 


Sittings  in  London,  after  JEaster  Term,  1826. 


Maif  lOiA.  Smith  t;.  Cook  and  Another. 

If  the  miner  to  TrOVER  for  thirty-nine  sacks  of  flour.     On  the  25th 

corn'reo^ive  an  November,  1835,  the  plaintiff  bought  two  hundred  sad^s 

V^^io^^^t^  of  flour,  of  Messrs.  Harvey  and  HUl,  who  gave  a  deliveiy 

Dver  a  quanUty  order,  addressed  to  the  defendants,  who  were  millers,  and 

of  flour  to  the  .         .11     •         i.  •  v  ii 

vendee,  and  ac-  had  large  premises  attached  to  their  mill,  m  which  flour 

SMtftunderwre-  ^^s  deposited,  requiring  them   to  deliver  two  hundred 

Sm'tte'^'ni  ^*^^®  *^  *^^  plaintiff.     This  order  was  served  upon  the 

of  the  Tendee,  defendant's  foreman,  who,  when  he  received  it,  said  "  very 

and  afterwardt  ., 

refuse  to  deliver   well. 

the  remainder,  • 

on  the  ground  of        * 

hia  having  no  more  of  the  vendor's  flour  in  his  possession,  the  vendee  may  maintain  trover  agab' 

htm,  and  will  not  be  put  to  bring  a  special  action  of  assumpsit  on  an  implied  promise  to  deiiver  t^ 

whole. 
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It  appeared,  thai  one  hundred  and  sixty-one  sadLs  had 
been  delivered  on  orders,  signed  by  a  Mr.  Bull,  who  was 
the  agent  of  the  plaintiff;  but  when  the  order  for  delivery 
of  the  remainder  was  presented^  it  was  not  attended  to,  in 
consequence,  as  wa^  said  by  the  defendants,  of  their  not  hav- 
ing any  more  flour  of  Harvey  and  HiU's  in  their  possession. 

AdamM^  Serjt.»  for  the  defendants,  submitted  that  the 
plaintiff  should  be  nonsuited.  He  has  mistaken  his  form 
of  action.  Suppose  the  order  received  by  the  defendants 
is  binding  on  diem,  and  raises  a  promise  to  deliver  the 
whole  two  hundred,  whether  they  were  in  their  possession 
or  not,  yet  the  form  of  action  must  be  assumpsit  for  non- 
performance of  the  promise,  and  not  trover,  which  cannot 
be  maintained  without  possession  of  the  article.  There  is 
no  evidence  of  the  defendants  having  more  flour  than  they 
delivered. 

Best,  C.  J. — I  think  there  is  evidence  to  go  to  the  Jury 
for  them  to  say,  whether  there  were  not  at  one  time  two 
hundred  sacks  of  flour  belonging  to  the  plaintiff  in  the 
hands  of  the  defendants,  which  they  thought  proper  to 
undertake  to  deliver;  and  I  am  of  opinion,  that  the  plain- 
tiff, under  these  circumstances,  is  not  obliged  to  bring  a 
special  action  of  assumpsit* 

MamM^  Serjt,  then  addressed  the  Jury. — The  defen- 
dants are  not  wharfingers,  nor  warehousemen,  but  millers 
only,  who  receive  com  to  be  ground.  The  order  was  ac- 
cepted by  the  defendants,  on  the  idea  that  there  would  be 
enough  in  their  possession  to  execute  it.  They  have 
done  their  duty  as  millers,  and  ought  not  to  be  concluded 
by  tibe  mere  circumstance  of  reeeiving  the  order  given  for 
the  delivery  of  the  whole  number. 

BxsT,  C*  J. — In  my  opinion  there  is  no  defence  to  this 
action.  Yon  must  certainly  b^satisfied  that  two  hundred 
sacks  of  flour  were  In  the  custody  of  the  defendants,  as 

VOL.  n.  u 
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millerg  to  Harvey  and  HOh    And  I  tkink  there  is  alnm- 

dant  evidence  of  thail*    The  moment  they  de&ver  any 

part  under  die  sub-orderB,  do  they  not  admit  that  they 

iiad  the  whole  Quantity  ?    It  is  tniei  that  there  is  no  proof 

of  any  one*B  having  seen  the  com  upon  the  piemtaea,  but 

that  is  not  conclusive.    Trade  could  not  go  on>  if  the  tacts 

which  have  been  proved  were  not  to  be  considered  as 

evidence  of  possession* 

Verdict  for  die  plain  tiff- 

Wildh  Serjt.,  and  Evens,  for  the  i^amdff. 

Adafm,  Seijt.|  and  Atder$on  for  the  defendants. 

[Attornies  — and  .] 


A^eumed 


ut  Westminster  afier  Master 
Term,  1826. 


Evidence  it 
admiuible  in  an 
action  tor  titlies 
on  fUt  S7  H.  8, 
of  the  iact  of 
some  of  the  pa- 
rithei  in  London 
paying  at  tlie 
rate  mentioned 
In  the  decree, 
made  by  Tirtue 
of  that  statute, 
in  order  to  raise 
a  pretomption 
that  such  decree 
had  been  en- 
rolled, no  entry 
of  fudi  enrol- 
ment l>eing  to  be 
found;  a  copy  of 
the  decree  an- 
nexed to  the  su- 
tnte,  in  a  print- 
ed copy  obtain- 
ed from  the 
King's  printer, 
being  produced. 


Macdouoall  V.  YOUKO. 

Debt  finr  tithes.  The  first  count  m  the  dedanHion 
sikatod,  that  in  and  by  a  oertain  Act  of  Parliament,  made  in 
die  37th  year  of  the  leign  of  King  Henry  VHI.^  intituled 
''  An  Act  for  Tithes  in  London/'  it  was  among  odier  things 
enacted,  that  such  end,  order  and  direction  as  should  be 
made,  decreed,  and  conduded  by  the  Right  Re^rerend 
Father  m  God,  Thomas,  then  Archbishop  of  Caoilerbury, 
the  Right  Honourable  Lord  WryotiMsly,tiien  Lotd  Chan- 
ceDor  of  England,  and  (several  other  persons  naming  them), 
or  any  six  of  them,  before  the  1st  day  of  March  then  next 
ensuing,  of,  for,  and  concerning  the  payments  of  the  tidies, 
oblations,  and  other  duties  within  the  city  of  Lcmdon,  and 
the  liberties  of  the  same, .  and  enrolled  in  the  KiBg*a  High 
Court  of  Chancery  of  record,  should  stand  and  remain, 
add  be  as  an  Act  of  Parliament,  and  should  biid  em  veil 
all  citiacm  and  inhabitants  of  the  said  city  and  libertks,  m 
the  persons,  &c*  of  the  said  city,  and  their  successors  fiv 
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ercTy  aee<Mndiag  to  the  efieet,  purport,  and  inlent  of  the        18^6* 

said  order  aaad  decree  sa  to  be  made  and  enrolfed^     The  M'Douoaia 

deckratioB  dien  averred,  dukl  aftemwcds,  and  before  tlie       ^,  ^* 

said  tsl  day  of  March,  to  mt,  on  the  9Mt  day  of  Febnir 

aty,  1545,  it  was  fidly  ordained  and  decreed,  by  the  said 

Right  Rererend  Faiher,  ftc.  that  tbe  citlMAs  aad  inhaltt<> 

tants  of  the- aaid-  cky  of  I^ondoBy  and  tlie  fibevHes  ^  the 

same  for  the  time  being,  ahoudd  yeariy».  wiAout  fraud  or 

covin,  for  ever  pay  their  tithes  to  the  parson,  &c.  after  the 

T«te  dieicMi  following,  that  la  to  aay»  of  eveiy  U)«*  rent  by 

the  year,  of  all  and  eirery  house,  &c.  16ief«>  and  of  e^ry 

20«.  rent  by  the  year,  2s.  9d,  and  so  above  the  rentof  £0«. 

by  the  year,  ascendaog  firom  lOs*  to  10«*i  according  teethe 

rata  aforesaid.     The  declaration  thra  alleged,  that  the 

said  order  and  direction,  or  decree,  waa  aftenrarda,  and 

before  the  commencement  of  the  suit,  duly  enrolled  in  the 

King's  High  Court  of  Chancery  of  Record,  but  that  the 

aane  had  since  been*  lost  by  time  and  accident.   Th^re  wi^i 

abo  an  aToment  of  tbe  plaintilTs  tide  to  sue  aa  p.  peraoii 

seised  in  fee  of  the  impropriate  rectory  of  the  parish  of  St. 

Helen^  Biabop^g^toji  within  the  city  of  X^ondon,  and  also 

of  the  defimdant'a  liability  to  pay»  aa  iSba  inhabitant  of  a 

house  in  that  parish.     The  second  and'  third  counts  were 

fo?  tithes  bargained  and  sold ;    the  fourth  count  was  on  a 

eompefitiQn  to  pay  121.  1^.  i^ryear:  and  there  were  alao 

the  common  money  coants. 

The  pleas  were,  1^,  the  general  issue,  nil  debet;  9nd,  a 
plea  alleging,  that  under  the  statute  no  action  could  be 
iwntainad  at  law;  Bird,  a  plea  to  nearly  the  same  effisct  ; 
^,  a  plea  that  the  decree  had  not  been  enrolled  in  man* 
^T  and  form  as  averred  in  the  declaration.  To  the  9Hd 
and  3rd  pleas  the  pldntiff  demurred  (a),  and  joined  issue 
uyon  Ike  IM  and  4dh. 

(«)  In  the  case  of  Skidmore  v.  jurisdiction  of  tithes  under  tliia 

M,  3  Eag.  &  Y.  Tithfs  C^  1202,  statute;  but  in  the  case  of  WatU 

^proUMtion  was  granted  to  the  v.  Warren,  3  Qwill.  1054,  and  S 

^^cellor  of  the  Diocese  of  Lon-  Eag.  &  Y.  Tithe  Ca.  1202,  a  plea 

^»  oa  tbe  ipround  that  he  had  no  to  the  jurisdiction  of  the  Court  of 

u2 


M*D0I7GALL 

r. 
Young. 
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A  printed  copy  of  the  Act  declared  upon,  obtained 
from  the  King*s  printers,  was  produced  in  eridenoe.  It 
had  annexed  to  it  a  printed  copy  of  what  purported  to  be 
the  decree  in  question.  And  a  witness  proved  that  he  had 
searched  at  the  Rolls  Chapel  and  could  not  find  the  origi- 
nal decree  there.  Witnesses  were  then  called  to  proTe, 
that  in  some  parishes  in  London  some  persons  paid  the 
2s,  9d.  according  to  the  supposed  decree. 


Wilde,  Serjt.,  objected.— Proof  of  what  is  done  in  one 
parish  is  not  evidence  to  aflfect  persons  in  another. 


Onslow,  Serjt.,  relied  on  an  Awmymous 
tris,  057  (i);   Thurston  v.  Slaiford,  1  Salk. 
the  case  of  Knight  v.  Dauler  (</). 


in  2  Ven- 
184(e);  and 


Ezchequeij  on  a  bill  filed  there 
for  tithes  under  this  statute,  was 
Ofvermled;  and  in  the  case  of  7%« 
CkMOfu  of  St.  Paul  T.  Crickett, 
2  Yes  Jun.  563,  the  Lord  Chan- 
cellor held,  that  the  Court  of 
Chancery  had  original  jurisdiction 
on  bill  filed,  without  first  iqpplying 
to  the  Lord  Mayor,  saying  that  an 
Act  of  Parliament,  creating  a  spe- 
cial jurisdiction,  never  ousts  the 
jurisdiction  of  Westminster  Hall 
without  special  words. 

(&)  Ejectment  on  a  trial  at 
bar  for  lands  in  ancient  demesne, 
in  which  there  was  shewn  a  re- 
cofery  in  the  court  of  ancient 
demesne,  to  cut  off  an  entdl  which 
had  been  suffered  long  before, 
and  the  possession  had  gone  ac- 
cordingly. The  recovery  itself 
was  not  produced,  because  it  had 
been  lost,  nor  was  any  copy  of  it 
given  in  evidence.  The  Court  ad- 
mitted other  proof,  saying,  "  If  a 
record  be  lost,  it  may  be  proved 
to  a  Jury  by  testimony,  as  the  de- 


cree in  Hen.  Vllf  .'s  time  for  tithoF 
in  London  is  lost,  yel  it  hadibcea 
often  allowed  that  there  was  one* 

(e)  Mick  12  Wm.  HL  B.  R— 
Assumpiit  in  C.  B.  for  5/.  recavcd 
to  plaintiff's  use,  bdng  fees  of  the 
office  of  deric  of  the  peace  of  Ox- 
fordshire. OnniMi«i»iuii)i«i(,itwaa 
inusted  that  the  plaintiff  had  for- 
feited his  office  by  not  taking  the 
oaths  required  by  law.  To  prove 
this  fisct,  the  record  of  the  ses- 
sions was  produced.  To  thiseri- 
dence  a  bill  of  exceptions  was 
tendered,  which  was  removed  into 
K.  B  with  the  record,  by  writ 
of  eirori  and  HoUf  C  J.,  heU, 
that  the  record  was  evidence,  say- 
ing, inter  alia,  "  that,  indeed,  if 
there  be  a  mis-entry,  it  might  be 
supplied  and  corrected  by  other 
evidence,  for  a  party  should  aot 
be  concluded  by  the  mistake  or 
negligence  of  the  officer." 

(<{)  Hardr.  323.—"  In  eftctivne 
fii-maf  for  the  rectory  of  Buigh 
field.     Upon  a  demise  for  years 
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BssT,  C.  J* — I  tiunk  the  evidence  is  admissible^  It  is  quite 
-clear  that  the  decree  has  been  treated  as  enrolled,  in  the  city. 
I  do  not  receive  the  evidence  of  what  is  done  in  one  parish 
as  proving  the  custom  in  another.  But  it  is  proved,  that 
in  the  printed  statute  book  there  is  a  copy  of  this  decree, 
and  I  receive  the  evidence  of  payment  as  collateral  proof 
of  that  which  had  been  enrolled.  Is  the  right  of  a  party 
to  be  lost  through  the  negligence  of  public  officers?  We 
must  look  to  the  evidence.  It  appears  that  different  par 
rishes  have  paid  tidies  in  conformity  with  the  decree;  -and 
in  a  case  in  which  it  became  necessary  to  shew  a  recovery 
in  ancient  demesne,  the  origmal  being  lost,  other  proof  of 
its  having  been  suffered  was  received  in  evidence. 

The  witnesses  were  then  examined,  but  their  evidence 
was  not  satisfactory  in  proving  any  imiferm  practice.  On 
the  contrary,  it  tended  to  shew,  that  although  die  claim  of 
2s.  9d.  was  paid  by  some,  yet  its  legality  was  disputed  liy 
others.  Evidence  was  also  given  to  shew,  that  the  de- 
fendffiit  was  under  an  agreement  to  pay  1^.  \2».  a^year  as 
a  composition.  The  title  of  the  plaintiff^  as  impropriator 
was  also  proved. 


AI'Dquoau. 

9. 

YouHe. 


Wilde,  Serjt,  for  the  defendant.  The  plaintiff^  alleges  a 
right  to  2s.  9d.  in  the  pound,  under  a  decree  made  in  pur- 
suance of  the  Stat,  of  Hen.  VIII.  I  submit,  that  no  such 
decree  was  made  and  enroUed  in  pursuance  of  that  statute. 


and  a  trial  at  bar»  the  caee,  uppn 
endence,  appeared  to  be,  that  the 

Earl  of ,  being  a  popish  re- 

ciuaat  convict,  had  presented  the 
lessor;  who  thereupon  was  insti- 
tuted and  inducted  into  the  said 
rectory.  But  the  record  of  the 
conviction  was  burnt,  as  was  sup- 
posed, amongst  other  records  of 
the  same  nature  in  the  Inner 
Temple;  wherefore  the  defend- 
ant offered  to  prove  it  by  other 
evidence.     And  it  was  held,  by 


HaU,  G.  B.,  and  the  whole  Court, 
that  in  such  a  case  as  this  a  record 
may  be  proved  by  evidence,  be- 
cause the  conviction  here  isuot  the 
direct  matter  in  issue,  but  is  only 
inducement  to  it;  as,  if  an  appro- 
priation were  in  issue,  the  King's 
licence,  if  it  could  not  be  found 
upon  record,  might  be  proved  in 
evidence  without  shewing  a  record 
of  it,  although  it  be  the  founda- 
tion of  the  appropriation." 


I«t6.        Time  is  no  e^odence  of  iL    Tht  doement  pt^imboi,  I 
liiD«voALi.    adm^y  IS  printed  by  the  King's  printer,  and  attached  to  tW 


„*'  Act  of  Paifiaaient,  as  if  it  «re«e  Ite  4eenBe.    Bvtdiaioiv 

gloated  in  the  mialtAe  of  a  leanied  i^eraw  {JRasial^  who, 
bk  maJdng  an  editiPB  of  .the  statutes^  supposed  that  tUi 
docomeiit  ^wsa  the  «degpeg  made  nndf>r  M*<^  atatitfr^  and* 
dMcefoiBf  iq^peoded  It  to  t]]ie statute.  If  ac^igraf  it,  ccn- 
tempcmneoits  wMi  llie  aoW  had  been  pr«4ueeds  thai  mi^ 
have  haen  strong  endence  of  its  exiatenee.  Aad  even  if 
there  was  a  decree,  to  hfi^e  buidii^  fiMtsOj  it  mamt  baie 
been  enrolled.  Now,  has  this  supposed  decras  been  en- 
i»Ued?  If  it  faaa,  srhy  has  the daim  lain  donnant  fiir  jeaii, 
and  even  eentttries!  Why  was  it  not  ^nfonied  about  the 
time  when  die  decree  wias  made?  There  is  not  the  Ja/^ 
est  eYidenoe  of  the  enrolment.  Nothing  <^  the  scut  is  to 
be  found  in  the  envohnent  offiee;  and  as  fx>  the  evidenoe 
of  persons  having  paid  at  the  jrate  claimed,  tbatis  easily  ae- 
ceunted  for,  as  some  would  rather  submit  to  a,  demand  of 
,  that  s<»t  than  inFobe  themadfies  in  a  lawauit«  Othenifit 
appears,  ase  actuafly  contesting  Ifae  point. 

Best,  C.  J.,  left  these  two  points  to  die  Jury.  Id, 
Whether  ith^  were  satisfied  that  a  decree  had  hem  made 
in  pursuance  of  the  statute  of  Hen.  VULf  and  if  so,  whe- 
ther that  decree  had  been  enrolled!  And,  SiM^  Whether  the 
defendant  h^id  entejoed  into  an  agreement  of  oomppsition  t 

The  Jury  found  that  they  wmre  not  satirfind  Ant  de 
decree  was  duly  made  and  enrcSled,  but  that  die  defisndant 
was  under  teicms  of  i¥>mpofdtion. 

Verdict  for  the  plaintjff  on  the  fowA  const, 
and  for  the  defendant  on  all  die  odiers. 

Ondomy  Seijt.,  and  Hemdenamy  for  the  plaintiC 

fViUe,  Serjt.,  and  PaUesoth  for  the  defendant. 
[Attomie»— ilfsaioii^a(/  A*  Co.,  and  T.  M. 
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On  the  second  day  of  the  foDowing  Trinity  Term,  Omlow,        1 3tft. 
Serjty  moved  for  a  new  trial.     He  cited  Ivaii  v.  Warren^    M'Douoaiil 
in  the  time  of  James  I.>  neported  in  (JwSIim,  1054;  Wes-       Yo'vva 
tern  on  the  Tithes  of  London;  and  the  case  of  Wardi' 
HUdeTa  GwiUimj  588;  and  Wood's  Exchequer  Cases,  p^ 
905;  and  relied  on  the  cireumstance  of  no  point  having 
been  made  in  any  of  those  oases  about  the  eniohpent  of 
the  decree. 

The  Court  granted  a  rule  to  shew  cause  (e). 


{e)  This  role  has  not  yet  been 
an^ed. 

On  the  subject  of  tithes  in  Lon- 
don, see  the  stat.  37  Hen.VIII.  c. 
12,  and  the  copy  of  the  decree 
wlM  immediately  fallows  it;  and 
also  2  Inst.  659;  and  the  follow- 
ing cases.  Green  v.  Fiper,  Cro. 
Efiz.  276;  and  1  Eag.  &  Y.  Tithe 
Ca.  105.  Langkam  ▼.  Baker, 
Haid.  )16y  190|  and  1  EHf.  &  Y. 
Tithe  Ca.  428.  Anon.  1  GwilL 
Tithe  Ca.  285.  Dunn  v.  Burrell 
fr  Goffe,  1  Bag.  &  Y.  270 ;  and 
lGwilL299.  Sheffield  V,  Pierce, 
20wiU.  593}  and  1  Bag.  &  Y. 
Tithe  Ca.  421.  Wvrd  v.  HiU 
dir,  2  Gwill.  538;  and  1  Bag. 
&  Y.  576.    Sttjfer  v.  Mnmford, 

2  Gwill.  546;  and  1  Bag.  &  Y. 
587.  KjnaHon  J.MOUr,  3GwiU. 
^j  and  2  Bag.  &Y.  196.  Brame. 
Um,  ▼.  Heron,  4  Gwill.  1314;  and 

3  Bag.  %t  Y.  1859.  BenntH  v. 
TVe/ipcf,  2  Gwill.  633;  and  1 
E««-  &  Y.  782.  The  Warden 
•*d  Minor  Canopu  of  St.  PohV^ 
V.  Cnciew,  2  Ves.  Junr.  563;  and 
2  Bag.  &  Y.  417.  Same  v.  Mor^ 
^>  9  Ves.  155;  and  2  Bag.  & 
^V  616.  Antrptue  v.  7%e  East 
MiaCompanif,  13  Ves.  ^;  and 
2  Bag.  &  Y.  544.     The  Minor 


CftMiu  of  St,  PamVe  k  K^tO^  ft 
Ves.  &  B.  1 ;  and  2  Bag.  &  Y. 
666.  The  Warden  and  Minor 
Canons  of  St.  PauVs  v.  The  Bishop 
ofUneoln,  4  Price,  65 ;  and  3  Bag. 
&Y.809.  The  Mipor  Cmnon$  ^^ 
St  Paui^e  ?« Criehett,  5  Price,  15; 
and  3  Bag.  &  Y.  866:  and  Owen 
▼.  Nodin,  i  M'Cleland,  239;  and 
3  Bag.  &Y.  1149. 

In  ntithby's  e4iticn  hi  the  Cta. 
tutes  at  liai^ge^  there  is  the  follow^ 
ing  note  immediately  after  the 
Stat.  37  Hen.  Vill.  c.  12,  and  the 
decree :— **  N.  B.  This  decree  is.  not 
eptered  on  the  stalut&roU  of  this 
year  in  Chancery;  nor  has  it  been 
found  enrolled  on  any  other  roll 
in  Chancery;  nor  is  It  annexed  ta 
the  bill  in  the  Parliament  Office. 
It  was  4Qt  inserted  in  tjtie  aarHest 
printed  cations  of  the  statutes. 
It  is  printed  in  Eastal's  Abridg- 
ment of  the  Statutes,  (edfit.  1579; 
Title,  Tithes),  and  in  fWltort 
Stat,  at  Large,  printed  in  1618." 
However,  on  a  reference  to  the 
authorities  above  cited,  it  will  be 
found  that  several  decrees  in  the 
Courts  of  Chancery  and  Bxche« 
quer  have  been  made  for  payment 
according  to  it. 


CA8B8  AT  NISI  PKIU& 


Mujf  iM.  Sbluck  v.  Smith  and  Othen. 

Fnan  acdoo  of  TilOVER  for  a  quantity  of  sugar,  wUch  a  person  named 

tam^bm^  Petdt,  to  whom  it  had  been  consigned  by  the  plaintiff;  had 

w'^TILd^  pledged  with  two  of  the  defendants,  named  Keeling  and 

Compttiy,  for  Drake.  The  other  defendant,  Snuth,  was  the  treasurer  of 

wwSitfde-*  the  West  India  Dock  Company  (o),  in  whose  possessioo  die 

tr^n^  sugar  was,  and  who  had  reftised  to  defirer  it  to  the  plab- 


Doeki,  be  Uen-  tiflTs  Order,  and  for  which  refusal  he  was  indemnified  bj 

tided  to  the  -, 

protedioo  of      Messrs.  Keeling  and  Drake. 

the  Dock  AcC, 
whidi  requkct 

^'^^T*^  fo^onfti^f,  Seijt,  who  appeared  for  Mr.  Smith,  sub- 
in  pnmuuiee  er  BUtted  that  he  was  entitled  to  a  verdict,  on  the  gromid 
thfiMirTSffii?  ^1^^  ^^  action  had  not  been  brought  within  three  months, 
fa  te!^ii^  as  required  by  the  West  India  Dock  Act  (S).  He  died 
And  the  ciicam«  IFaUacc  V.  Sfmfh(e). 

•tanoeofhit 
hATfa^takcna 

^  2f SSuT'       '^*«f  Scijt.— This  is  a  case  in  which  tlie  staftote 

does  not  apply,  the  act  done  must  be  one  done  in  die  exe- 
cution of  the  statute  itself  (</}• 

Bbst,  C.  J. — ^At  present,  I  think  the  Dock  Company 
are  witiiin  the  protection  of  the  statute,  but  I  wiD  give 
you  leave  to  move  to  enter  a  verdict  for  the 


Pkughan,  Serjt. — ^Does  not  your  Lordslup  think,  that 
the  indemnity  given  so  identifies  Mr.  Smith  with  the 
act  of  the  other  defendants,  as  to  be  a  waiver  of  his  pro- 
tection under  the  statute. 

Best,  C.  J.— I  thmk  not.    I  think  that  Mr.  Smitii  did 


(a)  The  Dock  Act  requires  that  (e)  5  But,  115. 

tfaeCompenyahaniueandbesued  (d)  The  words  of  the  staHiteaRr 

in  the  asme  of  thdr  Treasurer.  **  for  any  tlung  done  la  pvfs- 

(h)  39  &40Geo.  3,  c.  69,  a.  185.  ance  or  under  cokrar  of  this  set' 
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right  in  taking  an  indenmity*    The  Dock  Company  are        18S6. 
so  much  dependant  upon  servants,  that  if  parties  were  not 
to  bring  actions  within  a  reasonable  time,  ihey  would  not 
be  aUe  to  defend  themsdves. 


A  rerdict  was  taken  for  Mr.  Smith)  witii  leave  to 
WcMghant  Serjt.,  to  move  to  enter  a  verdict  for  the  plaintiff 
against  him;  and  the  verdict  was  for  the  plaintiff  against 
the  other  two  defendants;  which  verdict  for  the  phbtiff 
was^  after  argument  on  a  rule  niri  for  a  nonsuit,  confiimed 
by  the  Court. 

Vaiughan  and  Tadcfy,  Serjts.,  and  F.  Pollock,  for  the 
plaintiff. 

BoBOnqwei,  Seijt.,  for  ihe  defendant  Smiik^ 

Wilde,  Seijt.,  and  Jeremy,  for  the  defendants  Keeling 
as^Dnike. 


In  ihe  course  of  the  ensuing  Term^  Faugham,  Serjt., 
movedy  pursuant  to  the  leave  given  at  the  trial,  to  enter  a 
verdict  for  the  plaintiff  agiunst  the  defendant  Smith ;  but 
the  Court  were  of  opinion  that  he  was  entided  to  the  pro- 
tection  of  the  act,  and  therefore  refosed  a  rule. 


aaft  CASES  AT  NSH  KIUS. 

An^aurned  Sittings  in  Landtmj  after  EaOer 

J:6Tfnf  18s0« 


Mmf  23d,  ChABJtE  V.  Kino. 

In  uramiMic    ASSUMPSIT ;  with  a  special  count  on  an  agraanoit, 

ment  to  transfer   and  the  mon^  OOlUltS. 

wdas^gn  the  "^^^  agreement  was  for  the  transfer  by  the defimdintf  to 

Mrd**b*'(«  ^^  plaintiff  of  a  public-house,  together  with  the  lease,  and 

themteiTetin  a  also  for  assignment  of  the  licences.     A  deposit  of  40/.  had 

p^tomanee  of  b^n  paid  by  the  plaintiff,  and  both  parties  bound  them- 

^te^^  selves  in  the  sum  of  lOW.  each  for  the  perfbrmance  of  the 

udgn  the  u-  agreement.    An  appointment  was  made  to  settle  the  busi- 

Ttndce  had  n<rt  ncss,  whlch  was  attended  by  a  clerk  of  Messrs.  Combe 

atur^dnt-  ^  *"^^  ^^'9  ^^®  brcwers,  who  had  agreed  to  advance  a  part 

STtadi^^Mbe  ^'  ^  purchase-money  to  the  pldnciff :  bat  he  had  not 

pcniOty  cannot  with  him  the  sum  required  in  cashf  but  only  a  cheque  on 

bat  if  the  sendee  the  house.     It  was  Stated,  that  this  was  the  practice  in 

pod^t  maybe  "^^^t  every  instence,  in  order  to  prevent  robbery,  as  the 

itoofwd  back,  busincss  was  usually  transacted  at  very  late  hours. 

Acheqne  ^       .  * 

upon  a  brewer's 

ficicnt  in'rach  a       Best,  C,  J« — If  it  was  neccssary  that  the  plaintiff  should 
oitc,  if  tendered  jj^yg  ^|jg  money  ready,  I  am  clearly  of  opinion  that  the 

9mJm  j^^a  J  aaa^taaa^ 

though  it  be        cheque  of  the  most  respectable  house  in  London  wiD  not  do. 

prored  to  be  the  ^ 

conatant  practice 

i^Jb^  of^^^         I^  appeared  that  the  defendant  was  not  in  a  condition  to 
w»«y^  order  assign  the  licences  to  the  plaintiff. 

bery,  on  account 

of  the  hour  at  Foughan,  Seijt.,  for  the  defendant,  relied  on  the  drcum- 

mentouUcepboe  ^^^'^^^  of  the  plaintiff's  not  being  ready  to  pay  m  cash,  as 
inthetrana^^  an  auswcr  to  the  action. 

pubUo-boiuef. 

Wilde,  Serjt.,  contended,  that  as  the  defendant  was  not 
in  a  situation  to  assign  the  licences,  it  was  not  incumbent 
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on  the  plaintiff  to  have  the  money  ready,  as  it  could  never        IMflu 
be  deemed  necessary  for  a  party  to  do  a  nugatory  act.  Clarkb 


Best,  C.  J. — ^The  question  is,  whether  you  can  main* 
IMR  your  aodon  finr  the  penally?  I  think  yon  eaimoti 'Ss 
you  had  not  the  money  ready  at  the  instant. 

Wikk,  Seijt.,  submitted,  that  the  plaintiff  was  entitled 
to  recover  back  the  deposit. 

Vm^iath  Serjt.,  contended  that  lie  was  not. 

Best,  C.  J..Jt  appears  to  me,  that  neither  plaintiff  aor 
defendaat  were  in  a  condition  to  perform  die  agreement. 
Th^  have  beea  making  a  baigain  wbii^  could  not  he 
carried  into  effect  without  their  ddbg  wove  than  either  qf 
ih&a  has  dooe*  I  thiid^^  as  the  defimdaat  wm  waMe  tp 
perfona  that  part  of  tibe  a^ppeement  by  wUch  he  uadev^ 
took  toasMgntbe  licenees  to  the  plaiatifl^  that  the  iMmtnw» 
is  at  an  eoi,  and  the  pkantiff  is  «ntiitlad  to  neccmnrllia 
depodit. 

Vfgdict  Jfor  die  plaitfff— JPwmi^^  404  . 


.       * 


WUde^  Serjt.,  and  Paitesan,  for  the  plaintiff. 
Faugkom,  fieijt.,  fat  tke  defendant. 

rAttornieS'Ftficeni;  and  PamelL] 


Kino. 


CASES  AT  NISI  PRID& 


COURT  OF  KING'S  BENCH. 


Sittings  at  Westminster  J  qfter  Trimty  Term,  1826. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


JwM  \6tk.  Booth  v.  Hanley  and  Others. 

ifaputybe  ASSAULT  and  false  imprisonment.  Plea — General 
S^^  teT^  w*w®'  (There  were  also  several  justifications,  but  they 
■treet  at  nigfat»    ^ert  not  proved). 

lor  •  pttQcnlar 

occadoo,  a  The  defendant  Hanley  was  a  police  officer ;  and  it  ap* 

jiMtifted  in  col-    peared,  that  at  about  half-past  ten  oVlock  on  the  night  of 
toiog  Mm,  to     ^^  ig^  ^f  October,  18«5,  the  plaintiff  was  in  Paiil-«treet, 

pnfviit  sif  fo  *" 

doing.  Finsbury,  and  that  he  was  turning  to  the  wall  for  a  parti* 

eular  occarion,  when  a  watchman  came  up  to  him  and 
collared  him;  and  on  this,  a  scuffle  ensuing  between  the 
plaintiff  and  the  watchman,  the  defendant  Hanley  came 
up,  and  (with  the  other  defendants)  took  the  plaintiir  to 
the  watch-house  of  St.  Leonard,  Shoreditch,  where  he 
was  locked  up. 

Abbott,  C.  J.  (in  summing  up  the  case  to  the  Jury)— 
The  watchman  certainly  had  no  right  to  go  up  to  a  man 
and  collar  him  for  tliat  which  the  plaintiff  appears  to  have 
been  doing.  He  might  have  gone  up  to  him  and  remon- 
strated with  him,  or  have  asked  him  to  go  somewhere 
else ;  but  he  clearly  had  no  right  to  assault  him  for  that 

Verdict  for  the  plaintiff Damages  20/. 

Scarlett,  C.  Phillips,  and  E.  Quin,  for  the 
Denmam  and  George,  for  the  defendants. 

r«i*M«r,  and  Amwy  jr  C] 
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t)oE,  on  the  demise  of  Ubele,  v.  Kilker«  •^'•**  1^**- 

XiJECTMENT  for  a  smaU  piece  of  land  in  the  pariah      An  ezunine'^ 
of  Christ-churchy  Spitalflelds.  ^i^^  of  a^  dM^ 

The  lessor  of  the  plaintiff  clanned  the  land  in  question  of  2^  2^o^ 
as  part  of  his  freehold^Jto  which  it  adjoined.  Middiewx,  ia 

To  shew  his  title,  a  clerk  of  the  attorney  for  the  lessor  condarycTidffDee 
of  the  plaintiff  proved,  that  he  had  carefully  searched  ®^**»<*»**"*^ 
among  the  deeds  and  papers  of  the  lessor  of  the  plaintifl; 
and  could  not  find  any  deeds  of  lease  and  release  of  the 
dates  of  the  SSd  and  @4th  of  May,  1735.  The  witness 
then  produced  an  examined  copy  of  the  registry  of  those 
deeds,  taken  from  the  original  registers  of  them  in  the 
registry-office  in  the  county  of  Middlesex. 

These  copies  were  put  in  and  read  as  secondary  evi- 
dence of  the  deeds.  No  objection  being  made  to  their 
admissibility  on  the  part  of  the  defendant. 

The  case  was  referred. 

Denman  and  Carringtan^  for  the  lessor  of  the  plaintiff. 
Chitty  and  C  Sheppard,  for  the  defendant. 
[Attomies— ilfurray  JTiS^,  and  HarmanJ] 


Registers  of  all  deeds,  convey- 
ancesy  and  wills,  affecting'  real  pro* 
perty  in  the  oovnty  of  Middlesex, 
are  made  in  pursuance  of  the  stat. 
7  Ann.  c.  20;  by  the  Ist  section  of 
whidk  it  is  enacted,  ''That  a  me- 
morial of  all  deeds  and  convey- 
ances, wMeh  from  and  after  the 
29th  day  of  September,  in  the  year 
of  our  Lord,  1709,  shall  be  made 
and  execnted,  and  of  all  wills  and 
devises  in  writing,  made  or  to  be 
made  and  published,  where  the  d^ 
visor  or  testatrix  shall  die  after 
the  said  29di  day  of  September, 
of  or  concerning,  and  whereby 


any  honors,  manors,  lands,  tene- 
ments, or  hereditaments  in  the  said 
county,  may  be  any  way  affected 
in  law  or  equity,  may  be  registred 
in  such  manner  as  is  herdnafter 
directed ;  and  that  every  such  deed 
or  conveyance,  that  shall  at  any 
time  after  the  said  29th  day  of  Sep- 
temberbemade  and  executed,  shall 
be  acyudged  fraudulent  and  void 
against  any  subsequent  purchaser 
or  mortgilgee  for  valuable  consi- 
deration, unless  such  memorial 
thereof  be  registred  as  by  this  act 
is  directed,  before  the  registring 
of  the  memorial  of  the  deed  or 
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Poft 


V, 
KiLNBR. 


conyeyanee  under  which  such  sab- 
sequent  purchaser  or  mortgagee 
shall  dalm }  and  that  every  suck 
devise  by  will  shall  be  adjudged 
fravdnlent  end  void  agumst  any 
subsequent  purchaser  or  mort- 
gagee for  vahiable  consideration, 
unless  a  memorial  of  such  will  be 
registred  at  such  times  and  in  such 
manner  asishemnaflerdirecled.'' 
Bf  the  6di  and6th  sections  of  the 
same  statute,  it  is  enacted,  ''Thai 
all  and  every  memorials,  so  to  be 
entered  and  registred,  shall  be  put 
info  writing  in  velliim  or  pareh- 
mcnt»  and  brought  to  the  siud 
offiee,  and  in  case  of  deeds  and 
conveyances  shall  be  under  the 
hand  and  seal  of  some  or  one  of 
the  granlon,  or  some  or  one  of 
the  gvantees^hifl  or  their  hdrs,  exe* 
cutors  or  administrators,  guardians 
or  trustees,  attested  by  two  wit- 
nessesy  one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of 
such  deed  or  conveyance;  which 
witness  shall,  upon  his  oath  before 
one  of  the  said  registers,  or  mas- 
ters, or  before  a  Master  In  Chan- 
cery, ordinary  or  extraordinary, 
prove  the  signing  and  sealing  of 
such  iflemorial,  and' the  oce^tion 
of  the  deed  or  conveyance  men- 
tioned in  such  memorial;  and 
in  case  of  wilb,  the  memorial 
shdil  be  under  the  hand  and  seat 
of  some  or  one  of  the  devisees, 
IHi  or  their  hdrs,  execators  or  ad- 
ministrators, guarfiaaa  or  trustees, 
attested  by  two  witnesses,  one 
whereof  shidi,  upon  his  oath  be- 
fore the  sud  registers  or  masters^ 
or  before  such  Master  in  Chan- 
eery  as  aforesaid,  prove  die  sign- 
ing and  seaRng  of  such  memorial ; 
which  respective  oaths  the  said 
registers  or  masters,  and  Masters 


in  Chancery,  are  hefeby  empower- 
ed to  administer,  and  shall  indorse 
a  certificate  thereof  on  every  such 
memorial,  and  sign  the  same."— 
*'  lliat  every  memorial  of  any 
dee^  eonveyaaoe,  or  wiQ,  Aail 
contain  the  day  of  the  month  and 
the  year  when  such  deeS,  convey- 
ance, or  wfll  bears  date,  and  the 
names  and  additions  «f  afl  the 
parties  to  such  deed  or  oonvey- 
ance,  and  of  the  devisor  or  testa- 
trix of  such  will,  and  of  all  the 
witnesses  to  such  deed,  convey- 
ance, or  will,  and  tke  places  of 
their  abodes  and  shall  express  or 
mention  the  honors,  manors,  lands, 
tenements,  and  hereditaments  con- 
tuned  in  such  deed,  conveyance, 
or  will,  and  the  names  of  all  the 
parishes,  townships,  hamlets,  pre- 
cincts, or  extraparochial  places 
within  the  said  county,  where  any 
such  honors,  manors,  lands,  tene- 
ments, or  hereditaments  are  lying 
or  being,  that  are  given,  granted, 
conveyed,  devised,  or  any  way  af- 
fected or  charged  byanysodi  deed, 
conveyance,  or  will,  in  such  man- 
ner as  Che  same  are  expressed  or 
mentioned  in  such  deed,  convey- 
anee,  or  will,  or  to  the  sameeflfcct; 
and  that  every  such  doed,  eowey- 
anoe,  and  will,  or  prohaau  (»f  the 
same,  of  which  tooh  memoiial  is 
so  to  be  registred  aa  albnsaid, 
shall  be  produced  to  the  said  rs- 
gfslers  or  nastvrs  at  tbfr^lae  of 
entering  such  memorfad,  wdioshril 
Indorse  a  certiieato  on  every  sack 
deed,  conveyance,  and  will,  or  pro* 
bate  thereof,  and  therein  raantioa 
the  certain  day,  hour,  and  timcoa 
wlneh  such  memorial  ia  so  enlend 
or  registred,  expressing  also  ia 
what  book,  ps^e,  and  number  th» 
same  is  entered;  andlhnt  the  said 
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registers  or  masten  shall  sign  the 
said  certificate  when  so  indorsed ; 
wliidi  certificates  shall  be  taken 
and  allowed  as  evidence  of  such 
reqMctiFe  icgis^ea  ia  aireoorls 
of  record  wliatsoever;  and  that 
every  page  of  such  register  books, 
and  every  memorial  that  shall  be 
entereddttreiiij  shall  be  ntimbered, 

and  the  day  of  the  moath*  and  the 
year,  and  hour,  or  time  of  the  day 
when  every  menuMial  is  registred, 
shaO  be  entered  in  the  margents 
of  the  said  register  books,  and  in 
the  mavgenta  «f  the  said  aeae- 
rial;  and  that  every  such  register 
or  master  shall  keep  an  alphabeti- 
cal kalendar  of  all  parishes,  extra- 
parochial  places  and  towaahips 
vitfaia  the  said  county,  with  m- 
ference  to  the  number  of  every 
memonal  that  concerns  the  ho- 
non,  manors,  lands,  tenements, 
or  hereditaments  in  every  such  pa* 
rish,  extraparochial  place  or  town« 
ship  leapectively,  and  of  the  names 
of  the  parties  mentioned  in  such 
memorials ;  and  that  such  rq^ister 
or  master  shall  duly  file  every  such 
okemorial  m  order  of  time  as  the 
same  shall  be  brought  to  the  sud 
office,  and  enter  or  register  the 
ss&d  memorials  in  the  same  order 
tint  they  shall  sespectively  come 
to  fats  hands."  And  to  prevent  the 
ialsification  of  these  registries,  it  is 
by  tiie  15th  sect,  enacted, "  That  if 
any  person  or  persons  shall  at  any 
lime  kitge  or  connterfeii  any  en- 
try of  the  acknowledgment  of  any 
such  memorial,  certificate,  or  in- 


dorsement, as  is  herein  mentioned 
or  directed,  and  be  thereof  law- 
fully convicted,  such  person  or 
persons  shall  incur  and  be  lii^le 
to  such  pinoa  aid  pemaltics  as  k 
and  by  an  act  made  la  the  fifth 
year  of  Queen  Eliaabeth,  intituled* 
j4n  act  offoifut  forgers  of  false 
deeds  amd  wtiHngs,  wt  imposed 
«pon.penoiM  for  for^ag  aad  pub- 
lishing of  false  deeda»)  duurters  or 
writings,  sealed  court  rolls  or  wills, 
whereby  the  freehold  or  inherit- 
anee  of  any  person  or  persons  of, 
in  or  to  any  laiids»  tenement^  or 
hereditaments  shall  or  may  be  mo- 
lested, troubled,  or  charged;  aad 
that  if  any  person  or  persons  shaQ 
at  any  time  forswear  himsdf  be- 
fore tiie  aaid  roftiateis  or  masters, 
or  before  any  Judge,  or  Master  in 
Chancery,  in  any  of  the  cases  here- 
in mentioned,  and  be  thereof  law- 
fully convicted,  such  pereon  or 
persons  shall  incur  and  be  liable 
to  the  same  penalties  as  if  the  same 
oath  had  been  made  in  any  of  the 
courts  of  record  at  Westminster.^ 
Tbm  species  of  secondary  evidcnoe 
is  not  oiieii  resorted  tO|  but  it  is 
accessible  to  every  body.  The 
memorial  does  not  contain  every 
thing  that  is  contained  in  the  deed, 
but  it  often  happens  that  it  aiay 
contain  what  a  party  wants  to 
prove.  As  to  the  registry  of  deeds 
in  the  county  of  York,,  see  the 
Stat.  2  &  3  Ann.  c.  4 ;  6  &  6  Ann. 
e.  18;6Ab]i.  o.d5;aaddOeo.2, 
c  6. 
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late. 

June  16rA.  Fleminoton  r*  Smithers. 

ifthepiiint-  Case  by  the  plaintifF,  the  proprietor  of  a  stage-coadi, 
!!![[! i^fiirt^t  against  the  defendant,  the  owner  of  a  waggon,  for  the 
wnruit,  in  d«-  negligence  of  hia  servant  in  driving  the  waggon,  whereby 
from  a  stage-  the  plaintiff's  son  and  servant  was  thrown  off  the  plaintms 
■nmory.by  coach  and  injured,  per  quod  ^ervUium  amiiii.  Plea*. 
IdiSrf^  General  issue. 

hii  servkei,  the  ft  appeared,  that  the  plaintiff's  son  delivered  parcels 
titled,  as  part  oT  for  the  plaintiff,  who  acted  as  coachman  to  his  own  coach; 
mameSoafn^  and  the  SOU,  who  was  a  lad  of  about  fifteen,  was  paid  half 
drus son's ser-  ^^  parcel-uioney  by  his  father  as  wages.  At  Ae  time  of 
eompensatioa  the  accident  he  was  thrown  off  the  coach,  and  being  much 
donetoUspa-  injured,  he  was  taken  to  an  hospital,  where  his  mother 
lentai  Mings.     ^^^  |^  ^j^^  q^^^  ^^  ^^Yx  things  as  weie  not  tliere 

provided. 

The  defence  was,  that  there  was  no  negligence  in  the 
defendant's  servant. 


Marryait  in  reply,  contended,  that  if  the 
covered,  the  mere  loss  of  service  ought  not  to  be  die 
measure  of  damages;  but  that,  as  the  party  in  questioo 
was  the  son  as  well  as  the  servant  of  the  plaintiff,  die 
Jury  ought  to  give  a  further  compensation  for  the  injury 
to  the  plaintiff's  parental  feelings,  the  same  as  in  cases  of 
seduction,  which  were,  in  point  of  form,  actions  for  loss  of 
services  like  the  present. 

Abbott,  C.  J.  (in  summing  up). — ^With  regard  to  the 
amount  of  damages,  I  should  tell  you,  that  this  action  is 
brought  to  recover  such  sum  as  you  (the  Jury)  may  think 
the  plaintiff  entitled  to  for  the  loss  of  the  services  of  his 
son.  You  ought,  therefore,  if  you  find  for  the  plaintiff, 
to  find  for  such  reasonable  sum  as  to  you  appears  proper 
for  the  loss  the  plaintiff  has  sustained  in  being  deprived  of 
the  assistance  of  his  son,  and  also  the  expense  he  must 
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have  been  put*  to  by  his  being  out  of  his  placcj  and  abo  ^  lftg6. 

some  small  compensation  for  his  mother  going  to  visit  him  Fjubminoton 

as  she  did.    But  beyond  those  things,  it  appears  to  me,  ^' 
that  you  ought  not  to  go  in  your  estimate  of  damages. 

Verdict  for  the  plaintiff^Damages  SO/. 


Smithbbs. 


Marrffoi  and  Gunmng^  for  the  plaintiff. 
ScarleU  and  Andrew*^  for  the  defendant. 

[Attormes—Bri/^  and  iTbrai^.] 


With  regard  to  actions  for  se- 
d«ctioB»  ia  the  case  of  Chtamhvn 
T.  Irwin,  tried  at  the  Bristol  As- 
sizes, 1800,  (2  Selw.  N.  P.  1 100),  it 
was  laid  down  by  Lord  Elian,  that 
the  Jury,  in  cslcnlating  the  quaa- 
tom  of  damages^  were  not  to  look 
merely  to  the  loss  of  service,  which 
nugfat  amount  only  to  a  few 
ponndsy  but  also  to  the  wounded 


feelings  of  the  party.  However^ 
in  the  case  of  Inoin  v.  Dtmrman, 
Lord  EUeHharangk  said,  that  it 
had  always  been  considered  as  an 
acdott  nU  pmurii,  where  a  person 
standing  in  the  rdation  of  a  pa> 
rentj  ot  in  loco  pm'eiUis,  b  per- 
mitted to  recover  damages  for  aa 
iojnry  of  this  nature  ukrm  the  mere 
loss  of  service. 


■BBS 


PROMOTIONS. 


In  this  Vacatbn,  Sir  John  Singki<m  Copley,  Knt..  his 
Majesty's  Attomey43leneral|  was  appointed  Master  of  the 
RoOs,  vice  Lord  Gifford,  deceased. 

Sir  Charles  Weiierelh  Knt.  was  appointed  Attorney- 
General,  tfice  Sir  J.  S*  Copley. 

Nicholas  Conyngham  l^ndal,  Esq.  was  appointed  So^ 
lidtor-General,  vice  Sir  C  Weiherdl. 

Charles  Ckrisiopher  Pepys,  Esq.  was  appointed  one  of 
his  Majesty's  counsel  learmed  in  the  law. 


VOL.  If. 


SM  CASsa  XT  Vim  ttms. 

MM. 

OOURT  OF  KINGPS  BENCH. 

A^oumed  Sittings  at  Guildhall^  qfler  Trinity 

BEFORE  LdRH  <Slter  *J4MTI!0fi  AfiMTT. 


Oce.  loeik.  Saunders  r.  Musgrave^  Bart. 

If  an  tgrre-  AfiSdMPSIT  Ibr  fli0My  had  Hftd  feoeived.    Aran  tiie 

Sffunentofa""  ttdwfcsiwtt  ih  flife  tHOsfc^  it  UppedTcd  tlttit  ft  Writ  otjlerifa- 

I^^STrfi  dflir,  at  flie  suit  of  nhe  plaintiff,  against  a  person  named 

•umori260t,  Alcjiiin.  w»  delivered  to  ^he<defi»daiiL  vrfao  was  UiA 

contun  a  dauWy 

that  the  party  ^Sfefiff  ^  GiMOest^Mhii^e,  in  (Mbbttir,  («0&  The  *e- 
^^^^^t  ftnfl^iiit  «t)9d  tmdeir  die  tnrit,  and  pdd  to  a  person  named 
low^aTuwni*'  Tucter,  a  sum  of  50?.^  which,  it  was  aUeged,  he  was  enti- 
of  lOOLperam^  tied  to  demand  as  half  a-year*s  rent,  which  hecame  due  in 

9N0Ra  ffOPl  too 

time  of  taking  the  previous  month  of  July,  under  an  agreement  dated  the 
ST^^JIto!  2^  December,  1824.  By  the  agreement.  Tucker  under- 
oftbepivcbaae^  tOQ^  that  he  would  assum  to  Mohun  a  certain  plot  of 

m  equal  half  ,  i  «»        i  .  i» 

yeaiiy  {Mty-  ground,  with  a  house,  &c.  for  the  residue  of  a  term  of 
on  a  writ  of;!, '  years  for  which  he  held  them,  on  the  payment  of  a  sum  of 
'^deTfudi'"'^  1260&  The  olause  on  wUdi  the  dcfemfent  ^lied  was  m 
ciaoM,  to  treat   -^ke  toiSomim  t&MiB>^*^  Attdjt  ifi'agi>eed,'fhat  hi  dyemean 

the  iOOL  as  rent,     .  i.ii  .**  a  ^^  i 

and  deduct  it  time,  and  until  the  said  amgnttiefit  w  ^am,  he,  the  mm 
^'df^dSr  H*«*tfolRiii,  sbMI  pay  and  alldw  Mto^be  said  Joseph 
eiecution.  Tucker,  at  the  rate  of  100&  jMr  4imuM,  from  <he  4Biie  «ff 

^aldiig'poBieiBion'of  <he  Aiid  ^kiiAmk  wttB  die  completion 
of  the  said  purchase^  in  eqoil  half  yearly  paynents.** 

M ohm  WIS  D&Bed  a#  a  Mrilwes,  and  fytweA  that  lie  went 
into  possession  of  the  ^^iirises  Km  Ikie  Mb  ^  Wih  cf  Ja- 
nuary, 1825;  that  a  room  which  was  to  have  been  built  in 
the  month  of  March  jnsjwi  halit  at  all:  that  he  had  to 


put  in  stoves  which  ought  to  have  been  suppUed  by  Tucker, 
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loT  which  Tucker  was  to  pay  lum  HL ;  in  addition  to  which 
he  had  adranced  him  a  sum  of  Wl. 

Marry  at  y  for  the  plaintiff,  referred  to  the  case  of  Dunk 
V.  Hunter y  5  B.  &  A.  322  (a). 

Campbell  for  the  defendant. — In  Dunk  v.  Hunter y  there 
was  no  rent  specified  to  be  paid  in  the  mean  time;  but  in 
das  case  Aere  is  a  apedfic  sum  of  lOCtf.  a-^e«r  to  be  paid. 

Abbott^  C.  J« — The  question  is,  whedier  tt  is  to  faecoiif- 
ddered  as  rent,  or  to  be  taken  into  iu^count  afterwurds?  It 
would  make  a  great  difference  to  the  parties*  For  1002. 
would  considerably  exceed  the  interest.  The  words  of  the 
agreement  speciff  both  the  sum  and  the  time.  It  iseems 
to  -me  that  Aere  is  no  fact  to  be  left  to  the  Juty. 

Ctnnpbell. — ^Then  perhaps  your  Lordsfbip  would  non- 
suit the  plaintin. 

Abbott,  C  J. — According  to  my  present  fiew  of  the 
case,  I  linidc  the  plaintiff  is  entitled  to  a  rerdict.  But  I 
wHI  gite  yoH  leaiw  to  move. 

Verdict  for  the  plaintiff. — Damages^  50/.  ' 

Marryaty  and  F.  Kelly  y  for  the  plaintiff. 
CampbeUy  for  the  defendant. 

[Attornies— Ovcrlim  jr  C,  and  Hatmnond^ 


(«}Thal  ca8cd€ci4esy  Cbsta  land- 
lord has  no  right  to  distmiii,  unless 
there  be  an  actual  demise  to  the 
tenant  at  9kfix9d  rent;  and,  there* 
fore,  where  a  tenant  was  in  posses- 
don^  under  a  nemoranduoi  of 
agreemeot  to  let  en  kaae,  widi  a 
purchasing  clause,  for  twenty-one 
jman,  at  the  nett  clear  rent  4if  £3/., 

X 


die  tenant  to  enter  any  time  on  or 
before  a  particular  day: — ^it  was 
held,  that  this  only  amounted  to  an 
agreement  for  a  future  lease,  and 
that  no  lease  having  been  execut- 
ed,  and  no  rent  subsequently  paid, 
the  landlord  was  not  entitled  to 
distrun. 


^6 

SavffDsas 

9- 


396 

iBte. 

Saomdibs 

V. 
MUSOKATS. 


CASES  AT  NISI  PRIUS. 

On  the  first  day  of  the  ensuing  Michaebnaa  Teim, 
Campbell  mored  in  pursuance  of  the  leave  given  at  the  triali 
and  the  Court  granted  a 

Rule  to  shew  cause. 


Oct.  lOih, 

In  aiiwHpttt 
on  a  written 
■gKcmenty 
where  tbe  at- 
testing witneH 
to  the  execution 
wai  not  pTX>dac- 
ed  tt  the  trial : 
it  waa  held  tuf- 
Sdent,  in  order 
to  let  in  eri- 


EvANS  9.  CvRTifl  and  Another. 

TxIE  declaration  stated,  that  before  and  at  die  timey  Ac 
one  Heniy  Ibbettson  was  the  superior  landlord  of  a  certain 
messuage,  &c.  and  the  said  defendants  were  tenants  of  a 
certain  part  thereof;  and,  thereupon,  in  consideration  thai 
the  said  plaintiff  had  become  tenant  to  the  said  defendants 
of  a  certain  part  of  the  said  messuage,  &c.  at  the  yearly 
rent  of  SO/.,  they,  the  said  defendants,  undertook,  &c.  to 
hand-writing,  to  indemnify  and  save  harmless  him,  the  said  plaintiff,  from 
•oT^ho  kn^w  ^^^  against  the  payment  of  any  rent  payable  to  the  said 
him,  bat  had  not  Henry  Ibbettson,  as  such  superior  landlord  as  aforesaid. 
months,  that  at  The  declaration  then  went  on  to  allege,  that  the  defend- 
thc  piaindrs  <^^  neglected  to  indemnify  the  plaintiff  according  to  their 
mSein'ijJ^  promise,  in  consequence  of  which  a  distress  was  pat  into 

for  him  at  cof- 
lee-hooses  and 
other  placet, 
where  he 
thought  he 
might  hear  of 
him,  but  with- 
out tuccen;  and 
that  it  was  not 
necessary  to 
shew  tliat  in- 
quiry had  been 

madeof  both  the  1825,  between  Henry  Ciurtis  and  Co.,  of  Uxbridge,  <m  tbe 

parties  who  had  "^  ® 

ezecQted  the       ouc  part,  and  William  Evans,  of  Fleet  Street,  Fishmonger, 

agreement* 

An  agreement  for  letting  premises  (under  hand  only),  was  signed  "  H.  Curtis  and  Co. ;  and  it 
appeared  tliat  there  were  two  persons  trading  ander  that  firm,  but  it  was  not  proved,  tfaroogh  the 
absence  of  the  attesting  witness,  in  whose  hand-writing  it  was  signed: — Held,  upon  eridenee^  that 
both  persons  acted  in  the  business,  that  there  was  sufficient  proof  of  an  execution  by  the  partneiship. 

If  an  agreement  Ibr  letting  part  of  a  house,  at  a  rent  of  301,  contain  a  clause,  that  the  tenant 
shall  be  liable  only  to  the  said  rent,  soch  danse  k  a  clanse  of  indemnity,  and  an  actioa  witt  lie 
upon  it,  if  the  tenant's  goods  are  seised  under  a  distrcM  for  rent  by  the  orig^tal  landlordt  though 
the  party  giring  the  indemnity  be  not  the  immediate  tenant  of  such  original  landlord.  But  if  no 
notice  be  given  to  tbe  party  indemnifying,  that  be  may  pay  the  rent  and  protect  his  tenant's  goods 
such  tenant  cannot  recover  specially  on  a  count  framed  on  the  indemnity,  thoagh  he  naay 
the  money  on  the  common  counts. 


the  premises  by  Ibbettson  for  a  smn  of  551.,  under  whidi 
the  plaintiflTs  goods  were  sold,  and  he  was  greatly  inijuied 
in  his  business.  There  were  the  usual  money  counts,  and 
the  plea  was — Non  assumpsit. 

The  agreement  between  the  parties  was  as  follows: — 
'*  Memorandum  of  agreement,  made  24ih  day  of  June, 
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of  die  other  part  The  said  Henry  Curtb  agrees  to  let 
unto  the  said  William  Evans,  his  iuider*tenant|  and  as- 
signs all  the  back  part  of  the  ground-floor  of  dwelling- 
house,  situate  No.  1,  Lawrence  Lane,  CheapsidCi  London, 
to  hold  the  same  from  Midsummer-day  last  past,  firom  year 
to  year,  during  the  time  of  the  said  Henry  Curtis  and  Co.'s 
holding  of  it,  and  under  the  clear  yearly  rent  of  SO/.,  pay- 
able half  yearly  to  the  said  Henry  Curfis  and  Co.  It 
being  the  express  intention  of  the  parties  hereunto^  that 
the  said  WilUam  Evans  shall  be  liable  only  to  the  saidreni 
of  SOL  And  further,  that  the  said  William  Evans  agrees 
to  take  the  premises,  &c.  &c. 

Witness  (Signed)    i7«  Curtis  and  Co» 

John  Lowe*  Wm.  Evans*'* 

The  subscribing  witness,  John  Lowe,  was  not  produced; 
but  a  person  was  called,  who  proved  that  he  had  not  seen 
him  sineeL  eighteen  months  before,  at  which  time  he  kept 
the  Echo  Ofteeibr  servants,  in  Lawrence  Lane,  London, 
which  office  had  been  shut  for  a  twelvemonth;  that,  at  the 
request  of  the  plaintiff's  attorney,  he  had  made  every 
search  for  Lowe  at  different  cofiee-houses,  and  other 
places^  but  he  could  not  find  him. — ^It  was  then  proposed 
to  prove  Lowe's  hand-writing. 

Comyn,  for  the  defendants,  objected.  Enough  has  not 
been  done  to  let  in  parol  evidence.  Inquiry  should  have 
been  made  of  the  parties  to  the  agreement. 

Abbott,  C.  J.,  thought  that  the  evidence  should  be  re- 
ceived. 

A  servant  of  the  plaintiff's  proved  that  the  defendants 
(who  were  Curtis  and  Baker)  were  in  partnership,  under 
the  firm  of  H.  Curtis  and  Co.,  and  that  he  had  seen  them 
both  firequendy  on  the  premises. 

The  fiither  of  Ibbettson  granted  a  lease  of  the  premises 
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to  a  person  named  Fisher,  who  assigned  to  one  Kennettf 
who  granted  on  undevJease  to  GKbbons,  who  assigned  the 
underlease  to  Embden,  who  let  the  premises  in  parts  to 
the  defimdants  and  others.  The  phintiflTs  goods  had  been 
sold  und^  a  distiessi  for  66L  due  to  Ibbettson* 

Camf^Mf  fbv  dse  defendante^-^The  pUndff  must  be  called. 
l%ere  is  no  evidence  of  the  execution  of  the  agreement  by 
Thomas  Baker,  one  of  the  defendants. 

Abbott,  C.  J. — The  signature  may  be  Baker's  for  au^ht 
I  can  tell.  I  think  there  is  enodgh  to  shew  Aat  both  de- 
fendants are  parties  to  the  agreement.  Thero  is  evidence 
of  their  acting  together,  which  shews  a  partnership,  and 
one  partner  may  bind  another  except  by  deed. 

Comyn^-^I  snbmil  tfaart  Aere  is  not  evidence  of  a  par^ 
nershtp:  but  if  there  be  a  lease,  it  is  not  diat  sort  cf  dooi- 
ment  which  a  patrtner  is  authorised  to  execute  for  a  firm. 
The  interests  of  two  partners  may  be  distinct  as  to  tie 
right  in  the  premises.  I  submit,  alsOi  that  the  aetioD  is 
not  aiamlainaUe  against  the  defendants.  There  ans  no 
w<nrds  on  die  face  of  the  instrument  wUdl  at  afl  feueii  die 
question  of  indemnity  against  any  title.  The  plaintiff'  has 
declared  speciaUy  on  an  indemnity  against  Ibbettson.  Now 
the  relation  of  landlord  and  tenant^  as  4ietween  Ibbettsoo 
and  the  defendsnCs,  does  not  exist.  They  mast  shcfw  that 
the  party  against  whom  the  action  is  brought  is  the  party 
liable  to  pay  the  rent. 

Abbott,  C.  J. — They  must  shew  that  the  premises  were 
subject  to  the  payment. 

Comyn. — It  fa  die  fault  of  Fbher*s  representadres,  the 
defendants  were  not  liable  to  pay,  therefore  they  are  net 
liable  in  this  action.  There  fa  no  evidence  that  the  pre* 
miles  belongod  to  die  partneiBhip. 


TRWiXY  TEftM^  7  6EQl  IV. 

Abbott,  C.  J.— Supposing  the  hand-writing  of  .the  at- 
testing witness  to  be  proper  evidence  of  the  hand-writing 
of  the  party,  there  is  abundant  endenee  of  an  execution 
bj  the  partMsrsbip*  Both  partntva  a^t  jn  Aq  mj»|fe%  an^ 
that  is  a  ratification.  The  written  agreenmit  i&aot  qake 
sobareaajasuj^piosedyibritiOoidafcaidmcIaase^  ^'ilbebig 
the  &KptefiB  intention  of  the  inrtaei  pvesent^  tibai  the  said 
WiffiaoBH  £vaw  sbatt  be  UaUe  00^  toi  the  aaid  cent  of  SOL'' 
The  queatticMi  i^,  Wbe^r  that,  is  not  in.  eiCect  an  eoffigs^ 
ncnt  to  iodeiainfy  agsinst  any  odldr  Dent  ^  i  tUnk  it  ii« 
B^  it  dcm  oot  apipear  tibat  aixji!  notice  was  gm»  to^the 
driSuMhnls  that  tb y  mibht  pay  the  vest  Timetbae^  I 
thinks  tbia  phintfff  cappait  recover  on  A0  special  count. 


The  plaintiff  bad  a  vexdiot  09  &•  i^pnanon 
counts  for  a  sum  of  40/. ,  being  the  remain- 
der of  tbfi  aanuQlr  ^strained  foor^  aJ^r  de- 
ductings a  aim  o£  1$/..  due  firom  bin  to  flie 
def<aid«iils  for  reiit>  which  it  was  agteed 
ahouU'bci  settled  i&  ihia  way» 


Campbell  and  Platte  for  the  plidntiff. 
Comyn^  for  the  defendants. 

[Attomies— 7\  Miller,  and  Alhn  jr  Co.l 


SOO  CASES  AT  NISI  PlUt)& 

1826. 

OcLMtk.  Kerby  r.  England. 

ing^n^rfS^  Assumpsit  on  a  bm  of  exchange,  i^  Ac  indorsee 

dkhoBoar  of  a     i^gauist  the  drawer. 

PfluM^^-^idid       Notice  of  dishonour  had  not  been  giren  for  severs! 


witi^tiilcM^  months;  and,  to  account  for  this  delay,  one  of  the  in- 
fiwda^,  where  dorsers  of  the  bill  proved,  that  as  soon  as  he  coidd  find 
fimnd"— tach  the  party  who  paid  the  bill  to  him,  he  inqfuhred  for  the 
p^mgeisjiot  to  ^feQJimi;^  and  vas  told  (hat  he  kept  a  puUie-hoiise  in  the 
proTiBg  that  the  neighbourhood  of  Hackney,  Homerton,  or  Clapton,  and 
ghenonthc  that  he  thsii  inqutted  for  him  at  those  places,  but  was  not 
^  reoLnce  of  ^^"^  ^  ^^  ^^  sooner.  The  letter  which  contained  the 
^MovrndT**     notice  had  this  passage  in  it: — "  I  did  not  know,  till  within 

'^  these  Jew  daps,  where  you  were  to  be  found*'* 

CJnUff  for  the  defendant,  submitted,  that  due  diligence 
had  not  been  used  in  giving  him  notiee.  The  letter  was 
an  adjnission  that  his  addeess  had  been  known  for  several 
days  before ;  and  a  notice  ought  to  be  giiren  <m  the  very 
next  day  after  a  party  is  discovered. 

Abbott,  C.  J. — For  aught  I  can  tell,  ^'  within  these 
''  few  days"  may  mean  the  previou3  day:  I  cannot  say  that 
it  does  not 

CAitty. — If  I  prove  that  the  defendant  has  Uved  in  the 
same  house  for  several  years,  does  your  Lordslup  think  that 
fact  will  vary  the  case  ? 

Abbott,  C.  J. — I  think  not.  Every  body  is  not  bound 
to  know  every  publican  in  a  place. 

Verdict  for  the  plamti£ 


Denman,  C.  S,.  and  Abrdkam,  for  the  pbuntiffl 
Chiiiy,  for  the  defendant, 

[Attoniies.-.F.  BUl^  sod  /«  Fmmi.\ 


TRINITY  TBRM,  7  GEO,  IV. 


Guthrie  and  Othersy  Assignees  of  DbveaxuZi  a  Bankrupt^     Get.  tiuk. 

r,  Cbomlby* 

Assumpsit  for  money  had  and  received.  The  com-  Atnderiu^ped 
mission  was  dated  the  S7th  of  January,  1826,  and  the  as-  Sln^^^fsdi 
signment  die  88th  of  February.  of  Jwnary ;  and 

^  ''  on  the  ereoing 

The  bankrupt's  clerk  provedf  that  the  bankrupt  stop-  of  the  6th,  sent 
ped  payment  on  the  5th  of  January :  that  on  the  evening  of  particuhtf  cre- 
the6th,  he  dhected  Mm  to  carry  a  2001.  Bank  of  England  JJ^J^'SJ*,^ 
note,  which  he  took  from  his  cash-box.  to  the  defendant  ^"^^  ^  P^y- 

meiiti*    Hela, 

Crossley.  The  witness  was  then  asked  what  he  said  to  the  that  loch  trader 
bankrupt  upon  receiving  the  note*  coming  haak- 

mpt,  Utaidgii* 
eeemig^tR- 

Gwmey^  for  the  defendant,  objected  to  the  receiving  ooferthemoner 

■VI  4VAAMe^i^tfkA#^ 

evidence  of  statements  made  in  the  defendant's  abi^nce.      although  it  ap- 
peared that,  at 

the  time  of  pay- 

Abbott,  C.  J.,  thought  the  question  a  proper  one,  as  mjnt,  a  wu  fcr 
die  inquiry  was  into  the  bankrupt's  motives,  for  which  was  becomfa^ 
purpose  it  might  be  important  to  hear  the  answers  which  be!m  aecepted 
he  gave  to  the  witness.  S  ulS  to^ 

mpt^f  aooomnMH 
nxt         m  %  1  datiflWi  and  fcff 

The  witness  then  stated,  that  he  asked  the  bankrupt  which  he  had 
why  he  was  to  take  the  money  to  Crossley.  The  bankrupt  ^^jf^^thaT 
answered,  to  help  him  over  his  payments.     The  witness  ti>e»editot«oiUd 

,_  not  he  oonnder- 

said, ''  You  may  do  as  you  please,  sir;  but,  if  I  were  you,  ed  aithe  agent 
I  would  do  no  such  thing :  I  would  not  commit  myself  with  x»  pay  the^^ 
any  party,  but  would  take  care  of  what  there  is,  and  not  Snrfc!!^<S[J?\e 
inake  the  efiects  liable  in  any  way.**    The  bankrupt  said,  hdng  a  party  to 
"  I  don't  know  what  to  do :  I  pronused  to  send  him  200A"  operated  pro 
The  witness  said,  "  At  aD  events,  send  hhn  only  lOOt ;  it  ^^^""^ 
is  as  well  to  risk  but  half  of  it.'*  The  bankrupt  said, ''  Well, 
do  as  you  please."    The  witness  accordingly  took  lOOJL  to 
the  def^dant,  and  received  two  post-dated  cheques  for 
the  amount. 

It  appeared  from  the  cross-examination  of  the  witness, 
that  a  bin  was  becoming  due  the  next  day,  wlucb  the  de« 


QUTHBIB 


Gbosslst. 


cAsmATvmrvsiSi. 

fendant  had  accepted  for  the  bankrupt's  accommodatioay 
for  179L,  and  for  which  the  bankrupt  was  to  provide;  and 
it  seemed  froBx  the  balance-sheet,  that  on  the  whcfo  ae* 
count  between  the  parties,  the  baidirupt  was  indebted  to 
the  defbidant  in  a  sum  of  148& 


Marry ai,  for  the  plaintiff,  veiled  M  the  case  eC  Poltrndt 
asaj^oee  of  Mekmsei^ig,  a  bmkrupti  ▼•  Gl^{(tii^ 

A>BOTT|  C.  J.y  inquired  U*Ms«  OMm^y  if  he  cmU  dia- 

that  case  from  the  prcAtnl  ? 


Crumey  submitted,  that  the  defeflbdant  kk 
the  agentW  the  bankrupt  to  make  the  payment  for  die  biD. 

Amoi^^  C.  J.— Ir  cannoC  ooosidber  ii  in  tbat  Hj^  If 
the  defendant  had  not  been  a  party,  but  the  bill  had  been 
laerely  made  payable  at  his  htaae,  thefi,  tike  any  serfasit, 
he  night  receive  the  money  witll  ooe  hand,  and  pay  it  trmt 
with  the  other;  b«t  as  he  b  a  party  t$  tbe  bil^  it  k  fiir  hk 
discharge  pro  tanto.  I  cannot  myself  distingukh  thia  caae 
from  that  of  Poland  v.  G/yn,  but  I  will  give  you  leave  to 
move  the  Co«rt  for  a  nonsuit. 

tot  the  idaiukillk* 


Marrjfoif  and  J5.  Lawes,  fiur  the  plakitiffs. 
Gnmey^  for  the  defendant. 


(a)2Dow.&Ry.dlO.  In  that  case 
it  was  held,  that  ff  a  person  in  tmde 
payi  a  sum  of  money  to  oae  of 
hi«)Cfi4SM>]i^  sad  Hi  nftuc9  mt  ia 
suck  a  state  that  he  nay  reason^ 
ably  believe  bankruptcy  probable, 
but  not  ineyitable,  at  the  time  he 
makca  snth  payment^  it  it  irands- 


lent  within  the  meaning  of  the 
bankrupt  laws  $  and  if  bankruptcy 
•afterwards  ensues,  the  amilftiiiu 


had  and  racdred  to  iliiir 
agunst  the  person  to  vHkmb  mch 
voluntary  payment  has  been  made. 


TBimfr  TBRM,  t  GEO.  4. 

Fayle  r.  Bird.  Jljp^^^k 

Assumpsit  on  a  Inll  of  exthange.    Dmirer  agdnst    Semhk,  that 
acceptor.    Tlie  biU  was  d^mnt  payable  to  order  m  Lmdok  JbrnM^ncSwoge 
The  caiue  waa  not  defended.  ^J^^  ^^^ 

Ui0  bill  U  drawn 
A  j^v«.--i.  Aii.«M        payaUc  to  order 

AmoTTy  C.  J.y  mmght  it  neeessai^  far  die  |uaBln  10  in  Loodon»  u  is 


prove  presentment  at  some  pkce  in  London,  vlueli  not  ^^J^^^wnt- 
being  in  a  situation  to  do,  he  was  ment  at  ioinc 

^  place  in  London. 


But  leave  was  given  for  a  motion  to  the  Court  to  enter  a 
verdict  for  the  plaintiff. 

HuieMnsan,  for  the  plaintiff. 

[Attornies— iS^tM  $-  W.,  and  Rohimon  ^  &.] 


Im  the  ensidag  Micfaachiiaa  Temt^  Huiehinton  nNhned 
punnuuil  to  the  leave  given,  and  cited  iSlrii9^v^£dbi(«). 
The  Court,  on  the  authority  of  that  case,  granteda 

Ride  tao  shew  cause. 

(■)  T)ns  case  decides,  that  wBere     be  averred  in  the  declaration.— 
abai  fa  accepted  payri>ie  laLondon,     11  J.  B.  Affoore. 
preaeatmcnt  of  it'  there  ncdd  not 


Manvul  r.  Thomson.  Oet.  istk. 

jPRESPASS  for  seducing  the  plaintiff's  niece  and  servant,      in  tretpaa  for 
The  plaintiff  was  a  ticket-porter,  and  his  m'ece,  the  ^^^^^ 
subject  of  the  action,  was  a  girl  of  about  sixteen  years  ^^^J'"^^*  f^ 
of  age,  whose  parents  had  been  dead  some  years.    A  sum  amuus  evidence 
of  nearly  500/.  a-piece  was  left  by  her  parents  to  herself  ^^  [|^^ 

about  16  years 
of  age)  occasonally  attiatedin  the  bouaehold  work,  noaerrant  being  kept  in  the  fiunlly,  ii  sufficient 
to  conistitnte  the  relation  of  master  «nd  sertast  between  the  rnide  and  flieoe ;  and  such  relatkn  is 
not  dolrayed  by  tho  ckcumttanca  of  the  niece's  being  entitled,  on  her  coming  of  age,  to  a  sum  of 
nearly  5002.,  of  which  the  interest  is  applied  ip  the  mean  time  for  her  benefit 

Proof  in  such  case,  that  the  niece,  after  her  seduction  and  abandonmentby  the  defendant,  returned 
to  her  uncle's  bO(iie«  where  sh«  continued some'linl*  is*  stst^of  gt«irl«gltirtloA,  and  received  medical 
atlemftmce,  and  was  obK^sd  to  be  watched,  lest  sIm  should  do  heieelf  aodia  i^iury,  is  sufficient  to 
raise  the  picsuoopUon  of  that  loss  of  service  by  the  uncle,  which  is  necessary  to  maintain  the  action. 


CASES  AT  NISI  PRIUS. 

and  her  brothers  and  sistersy  which  was  deposited  in  the 
MLnrxLL     Bank  till  they  should  come  of  age.     She  was  brought  ap 

^    *-  at  her  uncle's,  and  was  for  some  time  out  at  senrioe,  but 

ahomson 

returned  to  her  uncle's  house  previously  to  the  time  when 
she  was  debauched  by  the  defendant  It  appeared  that 
whHe  she  was  at  her  uncle's,  who  had  several  children, 
she  assisted  them  in  the  domestic  business  of  the  house,  as 
they  kept  no  regular  servant. 

DenmoHf  for  the  defendant — ^The  action  is  not  main- 
tainable :  the  evidence  of  service  is  too  slight  The  pre- 
sumption of  her  being  a  servant  to  her  unde  is  rebutted  by 
thefactof  her  having  so  large  a  sum  of  money;  and  the  rehr 
tion  of  unde  and  niece  is  not  of  itself  sufficient 

Abbott,  C.  J. — Certainly  the  rehtion  of  unde  and  niece 
of  itself  win  not  do:  but  I  think  there  is  enough  in  die 
evidence  to  constitute  the  rebUion  of  master  and  servant 
Suppose  a  son  has  money  enough  to  find  himself  in  dolhcsy 
the  relation  of  fiither  and  son  is  not  destroyed  by  tiiat  dr- 
ciunstance.  In  this  case,  die  unde  is  im  loco  paretUis.  The 
smallest  degree  of  service  will  do.  It  seems  there  was  no 
servant  kept ;  and  it  is  reasonable  to  condude,  that  aU  the 
members  of  die  family  assisted  in  turn  in  the  perfisrmanoe 
of  the  hoQsehdd  work. 

The  cousin  of  the  girl,  and  a  surgeon,  proved,  diat  when 
she  returned  to  her  uncle's  house,  after  she  had  been  se- 
duced and  abandoned  by  die  defendant,  she  was  in  a  state 
of  very  great  agitation,  and  continued  so  for  some  time : 
that  she  recdved  medical  attendance,  and  was  obliged  to 
be  watched,  lest  she  should  do  herself  some  injury.  This 
was  taken  as  evidence  raising  the  presumption  of  loss  of 
service  by  the  unde;  and  he  had  a 

Verdict— Damages  400X1 

« 

Hie  K«nersl  evidence  in  cssst  serrice,isthefiM:lof  thebirchofa 
oftliisdeM3iption,topfOfelossef     diild,  sad  tlie  ddmeM  sad 


TRINITY  TERM,  7  GRO.  IV. 

JTi  WUUanu  and  Lam^  for  the  pbuntiff. 

Denman^  C*  S.|  for  the  defendant.  * 

[Attormw-^.  PkH,  and  MiduU:\ 

finement  which  are  attendant  upon  the  above  was  the  only  evidence 
it :  but,  in  the  present  case,  the  given  to  support  that  part  of  the 
party  had  no  child ;  and  therefore     case. 


Manvill 
Tbomson. 


Fawcett,  Gent.  One,  &c.  f>.  Wrathall.  ^'-  ^^** 

Assumpsit  on  an  attorney's  bill.— The  charges  were  '»  oinmpiU 
partly  for  preparing  briefs  for  counsel  to  attend  before  the  bill,  when  the 
commissioners  on  the  behalf  of  the  defendant,  and  a  per-  biuiMtdone' 
son  who  was  in  partnership  with  him  when  they  had  be-  **  *^®  P™^» 

^      ^  ptrtntit;  ifone 

come  bankrupts.  only  is  toed, 

This  partner  was  called  as  a  witness  for  the  plaintiff.        piea  in  abate- 
ment, the  other 
nay  be  called  as 

Marryatf  for  the  defendant,  objected  to  his  testimony,  *,'^*^*'**^ 

plaintiffa 

on  the  ground  of  mterest. 

P.  Pottaeif  for  the  plaintifll^  stated,  that,  in  a  case  from 
the  Northern  Circuit,  the  Court  of  King's  Bench,  a  few 
Terms  previously,  had  decided,  that  if  a  contract  is  joint, 
and  only  one  is  sued,  if  there  be  no  plea  in  abatement,  the 
party  who  is  not  sued  is  a  competent  witness  even  to  prove 
the  defendant's  liability. 

Abbott,  C.  J.,  disallowed  the  objection. 

It  appeared  that  separate  bills  had  been  delivered  to 

the  defendant  and  the  witness,  and  that  the  witness  had 

paid  his. 

Verdict  for  the  plaintiff. 

ft 

F.  Pollock,  for  the  plaintiff. 
Marryat,  for  the  defendant. 

[Attomies— AiMet^,  and  Chater,  Junr.] 


CASB8  AT  NISI  PRIUS. 


Oct.  161*.  Myers  r.  Taylor,  Gent.  One,  &c. 

A  plea  "paiM  ChITTY,  for  the  defendant,  tendered  a  plea  puis  dmr- 
mtee"  may  be     rem  e^fUmuonce.    It  was  on  paper. 

received  at  Nisi 
Prius  on  paper, 

and  need  not  be       pi^u^  for  the  plaintiff,  subnutted,  that  it  ought  to  be  put 

transcribed  upon  "  •  a  n   % 

parchment.        upon  parchment : — it  is  to  form  part  of  the  record. 

Abbott^  C#  J.,  observed,  that  he  had  inquired  of  Mr. 
Bellamy,  who  said  that  it  was  usual  on  circuit  to  put  such 
a  plea  upon  parchment. 

ft 

Scarlett,  as  amicus  curia,  remarked,  that  the  plea  at 
Nisi  Prius  is  pleaded  ore  tenus,  and  is  afterwards  tran- 
scribed by  the  clerk  of  Nisi  Prius  on  the  record,  and  it  is 
a  mere  matter  of  form  whether  it  is  on  parchment  or  not. 

Chitty  mentioned  that  his  Lordship  had  decided  in  a 
similar  case  before,  that  the  plea  need  not  be  transcribed 
on  parclunent. 

Abbott,  C.  J. — Mr.  Chitty  has  referred  me  to  a  former 
decision  of  my  own ;  I  shall  act  in  unison  with  that  deci- 
sion, and  receive  the  plea  upon  paper.     ' 

The  plea  was  received,  and  the  cause,  of 
course,  could  not  be  tried. 

Piatt y  for  the  plaintiff. 

CUUy,  for  the  defendant. 

[Attomies  ScarffiU  ^  R,  and  Coitle.} 


TRIMTV  VfiRM.  r  j0«O.  IV. 

A  gaumed  Sittings  in  London^  t^er  Trinity 

Term,  1826. 


Bmrkb  t.  WAfMteN  loid  CMiiers.  Oct.  20th. 

1  HIS  was  an  action  for  a  libel  published  in  the  Courier  if,  in  a  libel, 
newspaper,  accusing  the  plaintiff  of  being  the  writer  of  a  "Itead^f^Uie"* 
febricated  letter,  mimed  *•  Jo.  Erans."  name  of  the 

^  party  libelled,  to 

The  declaration  «tated,  that  the  plaintiff  before,  &c.  make  it  action- 
was  accustomed  to  attend  at  a  ceitain  police-office,  com-  cient  that  the ' 
monly  called  (he  Marlborough  Street  police-office,  to  col-  Jl^^"''^^'* 
lect  information,  and  was  commonly  known  by  the  descrip-  **>•»  tiM»«  ^^o 
lion  of  the  Times  reporter;  and  that  Charles  Burton  Lane  tiff,  may  under- 
appeared  there,  and  made  information  on  oath,  that  a  per-  *^^^  Mwon 
son  had  conmiitted  an  indecent  assault  on  him.     That  one  ™««nt;and  it  la 

not  necessary 

John  Grosset  Muufhead  was  apprehended,  and  was  com-  that  all  the 
mitted  on  that  charge;   and  that  Robert  Spilsbury,  to  understand  it. 
whom  Lane  was  an  apprentice,  was  bound  by  recogniz-  ^^^  rtatTthaT' 
ance  for  the  appearance  of  Lane  to  give  evidence  against  they  understand 
Muirhead;    and  that  before  the  publishing,  &c.  of  the  is  the  person, 
scandalous,  &c.  Bbel  hereinafter  next  mentioned,  on,  &c.  ihey*Irere  ena- 
at,  &c.  a  certain  letter  was  addressed,  written,  and  sent  w«dsotoun- 

'  ^  derstandby  the 

to  the  said  Robert  Spilsbury,  which  said  letter  contained  perusal  of  ano- 
the  words  and  matter  following,  of  and  concerning  the  said  which  the  de- 
John  Grosset  "Muirhead,  and  of  and  concerning  the  said  [*  0^*1^61°* 
charge,  and  of  and  concerning  the  sadd  Charles  Burton  *^^'}%*'^^?p 
Lane,  and  of  and  concerning  the  sdd  Robert  Spilsbury,  the  case. 
and  of  and  concerning  the  said  recognizance.     (The  let-  ^^^  g,  induce- 
ter  was  here  set  out  verbatim  with  innuendoes.    It  con-  ment,  be  alleged 

to  contain  "  the 

tained  a  request  that  Mr.  Spilsbury  would  get  Lane  out  of  vwrd*  and  mat- 

a.  J  '  P'    A      ^^  A  *       ^  ter  following  5- 

the  way,  and  a  promise  of  mdemmty,  •  and  a  present  ot  and  when  the 
50O/.,  and  so  far  the  letter  was  set  out  exactly  as  it  really  ^^Zlnc^th" 
was ;  btft  in  the  declaration  it  went  on :)   As  there  is  no-  found  to  contain 

'  /  ^         all  that  is  stated 

thing  unworthy  a  perfectly  honest  man  in  what  I  (meaning  in  the  deciara- 
the  writer  of  the  said  letter),  propose,  and  which  you  ^^^  ^^re,  this 
(meaning  the  said  Robert  Spilsbury),  may  with  perfect  pro^  " 


no  Tanance. 
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priety  accede  to,  I  (meaning  die  writer  of  tlie  said  letter), 
shall  expect  a  written  answer."  (It  then  set  out  the  letter, 
which  was  signed  Jo.  Evans,  to  the  end).  The  declan- 
tion  then  stated,  as  inducement^  a  paragraph  in  the  Cou- 
rier newspaper,  in  which  it  was  stated  that  the  letter  had 
been  written  by  a  person  who  had  been  sued,  and  also  a 
letter  written  to  the  magistrates  at  the  Marlborough  Street 
police-office,  by  a  person  named  Edmonds,  (which  letter 
was  a  copy  of  the  libel,  except  that  the  part  of  it,  in  which 
were  five  asterisks  in  the  libel,  was  supplied  with  the  words 
*^  Times  reporter"  in  this  letter,  and  then  the  libel  itself 
was  set  out.  The  libel  itself  professed  to  be  a  copy  of  the 
letter  of  Edmonds.  That  letter,  as  stated  in  the  libel, 
asked  the  magistrates  to  declare  that  Edmonds  was  not  the 
author  of  the  fiibricated  letter,  (signed  Jo.  Evans);  and 
the  libel  went  on  to  say,  that  if  the  magistrates  would  not, 
"  the  only  alternative  I  (meaning  the  said  Edward  Ed- 
monds), now  have,  is  to  state  that  the  •  •  •  •  *  (meaning 
the  said  plaintiff)  (o),  is  the  person  accused  by  Mr.  H.  of 
fabricating  the  letter  sent  to  Mr.  Spilsbuxy/*  Plea— Ge- 
neral issue. 

When,  as  a  part  of  the  proof  of  the  introdoetoiy  aver- 
ments, the  letter,  signed  Jo.  Evans,  was  put  in,  it  was  ver- 
batim the  same  as  stated  in  the  declaration,  excqpt  that  one 
paragraph  of  it  was  as  follows: — '*  As  there  is  nothing  un- 
worthy a  perfectly  honest  man  in  what  I  propose,  and 
which  you  may  with  perfect  propriety  atkl  sqfeiy  accede 
to,  I  shall  expect  a  written  answer." 

Scarlett  and  F.  Polloci,  for  the  defendants,  objected 
that  this  was  a  variance ;  the  word  sqfetjf  conveying  s 
different  sense  from  the  word  propriety;  the  one,  in  this 
case,  meaning  the  absence  of  legal  guilt,  the  other  moral 
correctness;  and,  from  the  eontext,  those  words  evidently 
bore  different  meanings. 

(€)  This  was  the  only  passage  in  the  fibel  which  conld  by  any  posii- 

bifity  apply  to  the  plaintitT. 
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Gwmeff  and  PlaU,  contra.— This  letter  is  not  the  libel 
complained  of,  and  we  do  not  profess  to  set  out  the  exaet 
words;  we  only  say,  that  the  letter  contained  **  the  words 
and  matter'*  that  we  have  set  forth;  and  it  does  so:  and 
though  it  may  contain  two  words  more,  we  have  proved  all 
diat  we  have  all^;ed. 


ao9 


1826. 


Abbott,  C.  J. — ^This  b  not  a  variance.  This  letter  is 
bducement,  and  not  the  libel  itself.  This  letter,  no 
doubt,  must  be  set  out  with  a  certain  degree  of  ;Conect- 
ness,  bat  it  need  not  be  in  the  exact  words;  aU  that  is  or 
need  be  alleged,  is  the  substance,  or  so  much  of  it  as  is 
necessary,  which  is  here  proved  as  laid. 

In  the  libel  the  party  libelled  was  designated  by  five 
asterisks.  To  prove  that  the  phdnttfF  was  the  person 
meant,  Mr.  Roe,  the  magistrate,  and  Plank,  an  officer  of 
the  Marlborough  Street  police-office,  proved  that  they  un- 
derstood it  to  mean  the  plaintiff;  but  they  both  stated  that 
they  did  not  derive  their  knowledge  entirely  firom  the  per^ 
usal  of  die  libel  itself,  but  partly  from  the  letter  of  Ed- 
monds, which. had  been  sent  to  Mr.  Roe,  in  which  the 
words  '*  Times  reporter'*  were  introduced  instead  of  the 
five  asterisks. 

Another  witness  proved,  that  he  considered  the  plaintiff 
was  the  person  meant,  because,  in  the  first  Courier  news- 
paper, which  was  mentioned  in  the  declaration,  the  writer 
of  the  letter  to  Mr.  Spilsbury  was  asserted  to  be  a  person 
who  had  been  sued  by  Mr.  H. 


On  this  evidence,  the  defendants'  counsel  went  to  the 

4 

Jury,  on  the  ground  that  it  was  not  sufficiendy  shewn  that 
the  plaintiff  was  the  person  meant  by  the  libel. 

Abbott,  C  J.,  (in  summing  up  to  the  Jury).— The 
question  for  your  consideratkni  is,  whether  you  think  the 
libel  designates  the  plaintiff  in  such  a  way  as  to  let  those 
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who  knew  him  understand  that  he  was  the  person  meant? 
It  is  not  necessary  that  all  the  world  should  understand 
the  libel;  it  is  suffieient  if  those  who  know  the  plaintiff  can 
make  out  that  he  is  the  person  meant  With  regard  to 
the  evidence  of  Mr.  Roe,  and  of  Plank,  I  think  you  ought 
to  lay  that  out  of  the  case,  because  they  had  seen  the  writ- 
ten letter  of  Edmonds,  (with  which  the  defendants  had 
nothing  to  do),  and,  therefore,  they  partly  derive  their 
information  from  that  In  the  prior  newspaper  some  aDu- 
sion  was  made  to  a  person  who  had  been  su^,  and  that 
was  what  guided  the  kst  witness.  You  must,  therefore, 
consider,  whether  the  two  newspapers  shewed  to  (hose 
who  knew  the  pUdntiff,  that  he  was  the  person  meant 

Verdict  for  the  defendants. 

0 

Gumetf  and  PUUtf  for  the  plaintiff. 
Scarlett  and  F.  Pollock^  for  the  defendants. 

[AttDniies«*&.  GiU^  and  T.  ^  S.  Petaret,} 


In  Hures  case,  Trin.  12  Ann. 
(I  Curw.  Hawk.  643),  it  was  re- 
solved, that  a  defiunatory  writing, 
expressing  only  one  or  two  letters 
of  a  name,  in  snch  a  manner  that, 
from  what  goes  before  and  fol- 


lows after,  it  most  needs  be  ub- 
dentood  to  signify  sadiapartiaiUr 
person,  in  the  plun,  obvious,  and 
natural  construction  of  the  whole, 
is  as  propeik'ly  a  libel  as  if  it  had 
expressed  the  whole  name  at  large- 


Get.  aut. 

AflMfJM  of 

Mt-off  can  only 
he  given  with 
the  plea  of  the 
gener^  iMue. 
If  there  be  any 
other  plea  bo- 
lides the  gene- 
ral  iisutf  the 
•et-off  must  be 
pleaded. 


Webber  i^.  Venn. 

Assumpsit.  The  declaration  stated,  that  the  defend- 
ant was  employed  as  clerk  to  the  plaintiff,  and  that  he 
imdertook  to  ohey  the  directions  of  the  phuntiff,  and  that 
he  was  directed  to  accept"  bills  to  tiie  amount  of  2400^ 
only :  but  that,  not  regarding,  &c.  he  accepted  biOs  to  a 
greater  amount  There  were  also  the  common  money 
counts.  Pleas — Th0  general  issue ;  the  statute  of  Iimita> 
tions;  with  a  notice  of  set-off. 
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Abbott,  C.  J. — I  obaerve  that  there  are  tbe  general 
issue,  and  a  plea  of  the  statute  of  lumtations,  with  a  notice 
of  set-off.  This  is  wrong:  I  think  it  proper  to  mentioD  it| 
as  this  is  a  mistake  sometimes  made.  A  notice  of  rset«off 
cannot  be  giyen  with  any  other  plea  but  the  general  issUe.^ 
In  all  other  cases,  a  set-off  must  be  pleaded. 

Verdict  for  the  plaintiff Damages  5000/.  by  consent. 

Scarlett  and  F.  PoBock,  for  the  plaintiff. 

Gumey^  for  the  defendant. 

•  •     .     . 

[Attorniea — Peachy,  and  OrlebaTl\ 


Parkin  f?.  Fry.  Oei.%Ath. 

Assumpsit.     The  declaration  stated,  that  in  consi-     ifak>enon 
deration  that  the  plaintiff  would  permit  the  defendant  and  ventor  ofV^~ 

others  to  use  an  invention  for  which  he  had  obtained  a  «che™e  set  gen- 
tlemen to  act  at 

patent,  the  defendant  prombed  to  pay,  &c«  Thfere  was  a  committee, 
also  a  count  for  work,  labour,  and  joumies  performed,  and  of  fonniog  a 
the  common  money  counts.    Plea — ^General  issue.  pMy^toTony^^ 

It  appeared  that  the  plaintiff  had' invented  a  mode  of  [ntoefi^and 

,     .  .  ^  *  he  himself  act  as 

laying  pieces  of  granite  Of  the  width  of  nine  inches,  end  to  secretary  to  the 
end,  so  as  to  form  a  substitute  for  iron  raQ-roads,  at  a  cannot  nudntain 
much  less  expense ;  and  that  for  this  Uivention  the  plaintiff  J^e'^f^'Si^^'* 
had  obtained  a  patent,  and  tiiat  prospectuses  (which  meor  mi^tee  for  hu 

tf  ,  ,       services  as  such 

tioned  the  patent)  had  been  issued,  for  forming  a  joint  secretary,  or  for 
stock  company,  to  be  cafled  The  National  Stone-way  Com-  J^lSte  h^^^^^^ 
pany.     It  was  proved  by  a  clerk  of  the  solicitor  to  the  ^f^^jj^" 
company,  that  a  committee  wa^  appointed,  and  tiiat  die  execution  of  the 
plaintiff  acted  as  secretary.     It  was  admitted  that  money 
was  advanced  for  the  intended  company,  and  that  a  balance 
was  in  tiie  hands  of  the  defendant,  who  was  a  banker,  and 
that  the  plaintiff  acted  as  the  secretary  at,  the  mec^ngs  of 

y  2 
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die  oonuniitef ,  and  took  several  joumies  on  the  bnamess  of 
die  intended  company  (of  whiqh  his  actual  expenseshad  been 
paid  out  of  the  company's  funds) ;  and  evidence  was  also 
^ven  of  the  value  of  his  services.  However^  the  only 
evidence  to  connect  the  defendant  with  the  case  as  havii^ 
acted  in  the  ai&irs  of  the  company,  was  the  following 
resolution  of  the  committee  of  the  intended  National  Stone- 
way  Company : 

''  June  6th,  1825.— Resolved,  that  WOUam  Fiy,  Esq.  be 
''  added  to  the  committee;'* 

« 
And  also  the  fact  of  his  attending  a  meeting  of  the  com- 
mittee on  the  ^d  of  June,  1825,  at  which  the  plaintiff 
acted  as  secretary,  and  at  which  the  defendant  moved  a 
resolution  which  appeared  in  the  minutes  of  the  meeting 
as  follows : 

**  Adjourned  Mne  die,  the  secretary  being  instructed  to 
"  summon  the  committee  as  soon  as  necessary." 

F.  PoBoekj  for  the  defendant. — ^It  is  true  that  Mr.  Fry 
has  a  small  sum  of  money  in  his  hands;  but  that  he  holds 
for  the  subscribers  to  the  company,  to  whom  he  must  pay 
Jt  when  they  call  it  out  of  his  hands.  But  my  answer  to 
this  action  is  this  :-*-The  whole  scheme  was  the  plaintiflrs, 
he  being  the  inventor  of  the  plan.  The  committee  met 
on  his  suggestion,  to  carry  his  plan  into  effect :  he  has  do 
more  right  to-  bring  an  action  against  Mr.  Fry  for  his  act* 
ing  as  secretary,  than  Mr.  Fry  has  to  bring  an  actioa 
against  him  for  acting  as  one  of  his  committee;  and  I 
submit  to  his  Lordship,  that  if  the  company  originatBd 
witii  die  plaintiff,  he  must  look  to  the  scheme  for  his  re* 
ward;  and  instead  of  the  company  calling  on  the  plaintiff 
to  assist  them,  he  collected  the  company  together. 

Abbott,  C.  J. — Where  is  the  proof  that  the  plaintiff 
was  employed  by  the  defendant  ? 
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ft  ^ 

Scarlett. — ^The  plaintiff  is  recognised  by  the  committee        1 8^6, 
as  the  secretary ;  and  in  the  very  resolution  moved  by  the       Parkin 
defendant,  is  a  direction  to  the  secretary  to  do  an  act.  p^* 

Abbott,  C.  J. — ^Will  it  .be  more  than  this — ^that  the 
plaintiff  has  obtained  a  patent,  and  assembles  gentlemen  , 
to  sanction  it,  for  a  company  could  not  go  mi  without  a 
Iijgher  sanction;  and  when  it  is  determined  tiiat  joumies 
shall  be  made^  they  pay  his  expenses :  indeed,  I  was  forcibly 
struck  by  Mr.  Pollock's  argument,  that  they  vo^tit  just  as  • 
weD  charge  him  for  their  attendance. 

Scarlett^ — But,  my  Lord,  the  company  stifl  ezbts,  and  k 
not  dissolved. 

•  Abbott,  C.  J. — I  consider  it  as  never  yet  formed.  If 
the  gendemen  had  sent  for  the  plaintiff  to  assist  tiiem, 
it  would  have  been  different ;  but  he  is  plainly  the  first 
mover  and  instigator  of  it,  and  I  cannot  say  that  there  is 
any  evidence  that  the  plaintiff  was  employed  by  Mr.  Fry. 

Nonsuit. 
Scarlett  f  and  Chitty^  for  the  plaintiff. 

F.  Pottock^  for  the  defendant. 

rAttornies— J8aA<r«  and  Yowng  jr  VdUingi^ 


In  the  ensuing  Michaelmas  Term,  CUtty  moved  the 
Court  to  set  aaide  the  nonsuit;  but  ute  Court  refused  the 
Rule. 
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1826. 

Oct  26th.  Snow  and  Another  f«  Leatham  and  Odien. 

In  an  acUon    TrOVER  for  three  bank-notes  of  200t,  100/.,  and  SOL 
of  tnnrer  to  re-        Ffom  the  evidence  on  the  part  of  the  plaintiffi,  it  ap- 

covcr  bank-  *^  «r  *  « 

notes  belonging  peared  that  they  were  bankers  in  London,  and  that,  on 

which  Sie  de-  the  evening  of  the  7th  September,  1834,  they  coDected 

ukcnr^Siout  t^®*'  secttrities  for  money,  and  gave  those  payable  east 

using  due  cau-  of  Temple-Bar  to  a  confidential  porter,  since  deceased, 

tion,  if  it  appeal  '       .  * 

that  the  plain-'  to  obtam  payment  of  them  next  day.  Among  them 
differen^curi-  ^^  ^  dividend  Warrant  for  1379/.  6s.  Od. ;  a  dieque  on 
ties  for  money    Mcssrs.  Glyn  &  Co.  for  294/.  Is.  9rf. ;  and  a  cheque  on 

to  get  turned  -  ''  '  ^ 

into  bank-notes  Me88r9.  Remingtons  for  50/.  14*.  8c/.  On  the  morning 
tkat  he  ckoL  -  o(  the  8th,  it  appeared  that  the  porter  came  in  with  his 
aiA  1but2ae«d  ^^^^  pockct.  cut,  and  in  great  agitation,  and  said  he  had 
that  the  notes,     been  robbed  of  all  the  notes  he  received  for  these  three 

which  were  the 

remaining  pro-  securities  and  Others.  The  odd  sovereigns  and  rilver  be 
curitin, men'  brought  With  him.  It  was  proved  that  the  100/.  note  was 
stoien,-4t  win    ^j,jg  ^f  ^^  notfes  paid  on  the  dividend  warrant,  the  SOOL 

be  for  the  Jury  *  .  '  • 

to  say,  whether  note  at  Messrs.  Glyn*8,  and  the  50/.  note  at  Messrs.  Re* 
werestoien  from  mington's ;  but  neither  of  the  clerks  could  recoDect  whether 
ww»*!^hed*or  ^^Y  rwp^ctively  paid  these  notes  to  die  porter  of  the 
whether  the       plaintiffs  or  to  any  other  person*     On  die  8th  of  Septem- 

bank-notes  wen  ---„  , 

stolen  after-  .  bcr,  hand-bills  were  printed,  stating  the  numbers,  dates, 
^ey  were  the'*^  <^^  amounts  of  these  notes  (and  of  others  stolen  with 
pilaffs  i^hb  *«in);  tut  M  *ese  bills  the  200/.  note  was  described  as 
hands.  If  the  of  the  date  of  the  9th  of  August,  1824,  whereas  in  fact  its 
notmatedai  date  was  the  19th  of  August,  1824.  On  the  eve  of  the 
portor*puriolned  Doncaster  raccs  in  that  year,  which  are  in  the  month  of 
Ae  bank  notes    September,  it  being  expected  that  the  notes  would  be  at- 

robbed  of  them 
by  thieres. 

If  the  defendant  reoeWed  notice  of  the  lots,  that  notice  is  not  to  be  considered  in  point  cf  law  as 
operating  as  a  notice  for  all  time ;  and  wnless  such  notice  be  renewed,  it  will' be  for  the  Jury  tun}, 
whether,-  if  the  defendants  heard  no  more  of  the  matter  for  a  year  or  more,  they  might  not  lairiy 
conclude  that  the  notes  had  been  got  backt 

A  mistake  of  the  date  of  one  of  the  notes  hi  such  a  notice  (the  number  and  amomt  bdoff  c0^ 
rectly  stated),  will  not  avail  the  defendants,  unless  they  were  Qilsled  by  it  And  it  is  no  aatmet 
to  an  acdon  of  thb  kind,  that  the  defendants  were  always  in  the  habit  of  changing  notes  for  straqgcn 
without  asking  the  names,  &c.  of  tho^te  who  brought  them,  nor  even  that  other  country  banket*  ^ 
so, — provided  the  Jury  are  satisfied  that  the  defendants  took  these  notes  under  sudi  dmunsHaco 
as  would  awaken  suspicion  in  the  mind  of  a  reasonable  man  acquainted  with  business. 
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tempted  to  be  passed  there,  Taunton,  a  Bow-street  officer, 
called  at  the  defendants'  bank  at  Doncaster,  and  gave  them 
one  of  the  hand-bills ;  and  it  also,  appeared  that  one  of  the 
plaintiffs  wrote  a  letter  to  the  defendants  on  the  subject 
in  the  course  of  that  month :  and  it  was  proved,  by  the 
evidence  of  Mr.  Henson,  the  plaintiffs*  attorney,  who  traced 
the  notes,  that  he  called  on  the  defendants  on  the  £5Ui  of 
October,  18S5,  when  they  stated  that  they  received  the 
notes  in  question,  and  had  given  their  own  notes  in  change 
for  them,  during  the  Doncaster  race*week  of  1826 ;  and 
diat,  it  being  the  race-week,  they  did  not  know  of  whom 
they  had  received  them,  nor  did  tiiey  ask  the  person  his 


On  this  evidence  it  was  contended,  thai  the  defendants 
had  not  only  evinced  a  want  of  due  caution  in  the  manner 
in  which  they  had  taken  the  notes,  but  that,  once  having 
had  distinct  notice  that  they  were  the  plaintiffs*  property, 
the  defendants  must  be  considered  as  taking  them  with  a 
knowledge  of  whose  they  were. 

The  SoUeitar^General  contended,  that  the  plaintifis 
ought  to  be  nonsuited.  There  was  no  evidence  that  these 
bank-notes  ever  were  the  property  of  the  plaintiffi;  be- 
cause, if  the  dividend  warrant  and  cheques  were  lost  by  the 
porter,  and  taken  by  others  to  ttie  places  where  they  were 
payable,  these  notes  never  belonged  to  the  plaintiffs. 

Abbott,  C.  J. — I  must  leave  it  to  the  Jury  to  say, 
whether  the  porter  was  robbed  before  or  after  the  securi- 
ties were  satisfied.  There  b  die  strong  &ct  of  his  brings 
ing  back  the  loose  cash  on  them. 


The  SoUeUar'General  went  to  the  Jury. — I  do  not 
mean  to  deny,  that  it  is  the  duty  of  a  person  to  refttse  to 
change  a  note,  where  there  is  probable  ground  to  suppose 
that  it  was  unfairly  come  by.  But  if  it  is  taken  under 
such  circumstances  as  not  to  raise  a '  suspicion,  the  loss 
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must  fall  on  the  plaintjflb ;  and  if  the  plaintiflb  themsdre^ 
were  negligenti  they  cannot  reaver  against  another  party 
who  has  incautioufily  taken  the  note.  In  September,  IS^I** 
notice  of  the  loss  was  giyen  to  the  defendants ;  but  firon 
the  number  of  notes  changed  by  country  bankers,  and  the 
quantity  of  these  notices,  it  can  never  be  incumbent  on 
them  to  look  through  their  bundle  of  notices  before  they 
give  a  customer  change  for  a  note.  If  stolen  notes  are  not 
recovered,  it  is  incumbent  on  the  lasers  to  renew  ibeir 
notices  from  time  to  time.  llere  a  notice  was  sent  in  182^ 
with  a  view  to  the  Doncaster  races  in  that  year.  Now,  as 
the  notice  was  not  renewed  the  next  year,  it  led  the  de- 
fendants to  believe  that  the  notes  had  been  got  back:  and 
further,  the  plaintifis*  own  notice  was  calculated  to  nua- 
lead,  as  it  gave  a  wrong  date  to  one  of  the  notes.  It 
would  be  provedi  that  notes  of  a  large  amount  were  often 
changed  at  the  larger  country  banks,  and  that  it  waa  never 
the  practice  to  ask  for  the  address  of  the  party  bringing 
the  note.  And  if  it  were,  it  would  be  an  idle  question, 
for  the  party  would  only  ^ve  a  false  address,  which  wouM 
mislead  the  parties,  instead  of  being  of  any  use.  Indeed, 
at  the  Bank  of  England,  the  most  ragged  man  in  London 
would  have  notes  changed  to  any  amount,  without  any 
question,  if  he  only  wrote  his  name  on  the  back  of  them. 

For  the  defendants,  it  was  proved  that  value  waa  given 
for  these  notes  by  the  defendants,  and  that  it  waa  die 
practice  of  their  and  of  several  other  eminent  country 
banks,  not  to  take  the  address  of  the  persons  they  changed 
notes  for,  nor  to  make  any  entry  of  the  numbers,  though 
some  of  them  asked  the  name  of  the  bringer. 

Scarlettf  in  reply,  contended,  that  the  mistake  of  the 
date  in  the  notice  made  no  difference,  as  the  defendants 
were  not  misled  by  it ;  and  as  to  the  notice  being  renewed, 
notice  once  given  is,  in  point  of  law,  always  notice,  and  no 
renewal  could  be  ever  required. 
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Abbott,  C.  J.  (to  the  Jury)— The  plainlifiB  allege  that 
they  were  deprived  of  these  notes  without  a  change  of 
property,  and  that  the  defendants  took  them,  m  such  a 
manner  as  not  to  entitle  them  to  keep  them.     The  law 
should  be  such  as  not  to  impede  the  circulation  of  notes 
on  the  one  hand,  and  not  to  give  encouragement  to  theft 
and  frauds  by  allowing  too  great  a  facility  in  disposing  of 
stolen  property,  on  the  other.   If  a  person  take  a  Bank  of 
England  note,  under  drcumstances  which  might  awaken 
suspicion  in  the  mind  of  a  reasonable  man  acquainted  with 
business,  and  which  ought  to  cause  him  to  make  inquiries, 
and  he  forbear  to  do  so,  he  cannot  hold  the  proc^ds  of 
such  note  from  the  person  who  has  lost  it.     In  this  case, 
you  have  to  consider  whether  the  stealing  was  after  the 
securities  were  cashed  and  turned  int^  money ;  for,  if  it 
was,  whether  the  porter  purloined  the  notes  himself,  or 
whether  they  were  stolen  from  him  by  thieves,  is  imma- 
terial.   On  the  approach  of  the  Doncaster  races  in  1824, 
notice  of  the  robbery  was  sent  to  the  defendants,  on  a  sup-* 
position  that  it  was  likely  that  the  notes  would  be  attempted 
to  be  passed  there.   Now  it  is  contended,  as  matter  of  law, 
that  notice  once  given  is  notice  for  all  time.    I  do  not  go 
all  that  way  with  the  learned  counsel  for  the  plaintifis :  and 
I  think  it  is  for  you  to  consider  whether,  as  men  of  busi- 
ness, the  defendants  would  fairly  advert  to  a  notice  of  this* 
kmd,  given  a  year  before,  or  whether  they  might  not  sup- 
pose,, as  they  heard  nothing  more  about  the  matter,  that 
the  notes  had  been  got  back.    As  to  the  mistake  of  the 
date  of  one  of  the  notes,  that  I  think  makes  no  difference, 
unless  the  defendants  were'  misled  by  it.     It  is  proved  for 
the  defendants,  that  they  do  not  ask  who  brings  the  notes, 
nor  enter  numbers  or  dates.    But  the  question  for  yom  to 
consider  is,  whether  the  defendants  conducted  their  busi- 
ness in  the  race-week  in  such  a  manner  as  to  hold  out 
temptation  to  persons  unlawfully  possessed  of  property  to 
pass  it  to  them — the  defendants  ki|owing  that  at  such  a  time 
all  sorts  of  persons,  some  being  of  the  highest,  and  some  of 
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the  most  depraved  classes,  were  then  at  that  place.  If 
you  think  that  was  so,  you  ought  to  find  for  the  plaintiffi; 
but  if  you  think  that  there  was  nothing  incorrect  in  the 
manner  in  which  the  defendants*  bank  was  carried  on,  and 
that  the  defendants  took  the  notes  in  the  regular  and  proper 
course  of  business,  you  will  find  a  verdict  in  their  fiivour. 

Verdict  for  the  plaintiff — Damages  SSOL 

Abbott,  C.  J. — I  hope  that  the  gentlemen  who  carry 
on  the  business  of  bankers  in  the  country  wiU  be  warned 
by  what  has  taken  place,  and  conduct  their  busineaa  with 
more  care  in  future. 

Scarlett,  Brougham,  and  Piatt,  for  the  plaintiffi. 

The  SoUeitor^General,  Denman,  and  Parke,  for  the  de- 
fendants. 

[AttonieB— ITentoii  jr  P.»  and  LecMr.] 


See  the  cases  of  Beekwitk  ▼• 
Corrall,  ante,  p.  261 ;  Snow  ▼.  Pea* 
eock,  aKte,p,  215 ;  Downe  v.  Hat 


ling,  ante,  p.  1 1,  and  the  cases  there 
dted. 


Oct.  25th. 


Ifabondbe 
given  for  the  re- 
payment of  mo- 
ney, with  in- 
terest ttSAjwr 
etnL,  proof  that 
the  obligee  has 
received  intereat 
on  it  at  riper 
etnt.  will  not 
avoid  the  bond, 
nnleis  the  Jory 
are  eatiilied  that 
U  wai  agreed,  at 
or  before  the  ex- 
ecution of  the 
bond,  that  more 
than5l.|»erce»/. 
•hould  be  paid. 


FussiL  and  Others,  Executors  of  Dawson,  r.  BaooKte 

and  Others. 

JJEBT  on  a  bond,  dated  May  8,  18S0,  in  the  penal  sum 
of  1200/.,  to  secure  the  repayment  of  600/.  and  interest,  at 
5/.  per  cent.,  on  the  8th  of  May,  1822.  Pleas,  1st,  the 
general  issue,  and,  2nd,  that  the  loan  was  usurious,  the  money 
being  lent  at  l^per  cent. 

It  was  proved,  that  in  July,  1823,  the  defendant  went  to 
Dawson  (who  died  in  April,  1824),  and,  having  put  down  \SL, 
which  was  half  a  year's  interest  at  51. per  cent.,  said,  '*  Now, 
Mr.  DaWson,  what  have  I  more  to  pay,  to  make  up  the  Ik  per 
cent.  ?"  To  this  Dawson  replied,  **  I  have  had  things  of 
you  to  the  amount  of  2/.  10«.,  and  if  you  give  me  5L  more, 
that  will  be  the  sum;'*  and  that  the  defendant  did  so. 
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Scarlett,  in  reply,  contendedi  that,  as  the  interest  was 
payable  iii  May,  if  this  further  interest  was  paid  for  the 
forbearance  till  July,  though  the  payment  would  be  usu- 
rious, it  would  not  avoid  the  bond. 
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Abbott,  C.  J. — ^To  avoid  the  bond,  it  is  necessary  that 
the  usurious  interest  should  have  been  agreed  for  at  or  be- 
fore the  execution  of  the  bond ;  and  if  the  Jury  are  satisfied 
that  it  was  so  agreed  for  at  or  before  the  execution  of  the  * 
bond,  there  is  no  doubt  that  the  bond  is  void ;  but  if  it  was 
agreed  for  afterwards,  the  bond  will  be  good,  though  that ' 

payment  was  usurious. 

Verdict  for  the  plaintiffs. 

Scarlett  and  Parke,  for  the  plaintiffs. 

Marryatf  for  the  defendants, 

[Attornita — AdUngton  j*  Co.,  and  Frowd  jr/?.] 


By  the  stat.  12  Anine,  st.  2,  c  16, 
It  b  enacted,  **  That  no  person  or 
persons  whatsoever,  from  and  af- 
ter the  xune  and  twentieth  day  of 
^September,  in  the  year  of  our  Lord, 
1714,  upon  any  contract,  wluch 
shall  be  made  from  and  after  the 
said  mne  and  twentieth  day  of 
September,  take,  directly  or  indi- 
rectly, for  loan  of  any  monies, 
wares,  merchandise,  or  other  com- 
modilaes  whatsoever,  above  the  va> 
lue  of  five  pounds  for  the  forbear- 
ance of  one  hundred  pounds  for  a 
year,  and  so  after  that  n^e  for 
a  greater  or  lesser  sum,  or  for  a 
longer  or  shorter  time{  and  that 
aU  bonds,  contracts,  and  assur- 
ances whatsoever,  made  after  the 
time  aforesaid,  for  payment  of  any 
principal,  or  money  to  be  lent  or 
covenanted  to  be  performed,upon 
or  for  any  usury,  whereupon  or 
whereby  there  shall  be  reserved  or 


taken  above  the  rate  of  five  pounds 
in  the  hundred,  as  aforesaid,  shall 
be  utterly  void;  and  that  all  and 
every  person  or  persons  whatso- 
ever, winch  shall,  after  the  time 
aforesud,  upon  any  contract  to 
be  made  after  the  said  nine  and 
twentieth  day  of  September,  take, 
accept,  and  receive,  by  way  or 
means  of  any  corrupt  bargain, 
loan,  exchange,  chevizance,  shift, 
or  interest  of  any  wares,  mer- 
chandize, or  other  thing  or  things 
whatsoever,  or  by  any  deceitfid 
way  or  means,  or  by  any  covin, 
engine,  or  deceitful  conveyance, 
for  the  forbearing  or  giving  day  of 
payment  for  one  whole  year,  of 
and  for  their  money  or  other  thing, 
above  the  sum  of  ^vt  pounds  for 
the  forbearing  of  one  hundred 
pounds  for  a  year,  and  so  after 
that  rate  for  a  greater  or  lesser 
sum,  or  for  a  longer  or  shorter 
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term,  shall  foifdt  and  lose  for 
every  such  offence  the.treble  value 
of  theraonies^wares,  merchandizes, 
and  other  things  so  lent,  bargain- 
ed, exchanged,  or  slufted.** 

In  the  case  of  Tate  v.  WelUngi, 
3  T.  R.  538,  Mr.  Justice  Bnller 
lays  it  down,  that,  to  avoid  a  con- 
tract on  the  ground  of  usury,  it 
must  be  shewn  that  it  was  usurious 
at  the  time  it  was  entered  into$ 
for,  if  the  contract  were  legal  at 
that  time,  no  subsequent  event  can 
make  it  usurious.  AskdiaNiehob 
V.  L$e,  3  Anst.  940,  in  debt  on 
bond,  the  defendant  pleaded,  that, 
after  the  execution  of  the  bond, 
the  plaintiff  took  and  recdved 
from  the  defendant  more  than 
lawful  interest  for  the  money  due. 


Thu  plea  was  held  bad  on  de- 
murrer, Mmedatifm  C.  J.,  wpog, 
that,  to  avoid  a  security  as  usarious, 
you  must  shew  that  the  agreemest 
was  illegal  from  its  oiigin. 

In  the  case  of  Lord  'Bmrmtri  v. 
Saul,  1  Str.  498,  it  was  laid  down, 
diat,  ii)  actions  of  assumpsit,  the 
defendant  may  give  usury  in  eri* 
denee  under  the  genend  isne; 
but  that,  where  the  plaintiff  soci 
on  a  spedalty,  it  must  be  pleaded 
And  in  the  case  oi  HtUy.Mtm- 
li^M,  2M. &S.  d77>  it  washeU, 
that  a  pka  of  usury  to  an  aciioB 
of  debt  on  bond,  must  particnhriy 
set  forth  the  corrupt  contrsct,iBd 
the  usurious  interest :  and  a  pks, 
not  stating  these,  was  held  bad  on 
special  demurrer. 


Oel.26lA. 


Anigreement 
bymbroker,that 
he  will  sen  goods 
for  his  princi- 
pals, and  pay 
over  the  pro- 
ceed!, without 
letting  off  a  debt 
duefirom  Uie 
prindpals  to 

Urn,  la  not  bind- 
ing. 

Batifhealao 
agrees  not  to  let 
off  a  debt  due 
from  a  prior 
firm,  which,  by 
apieviottt  letter, 
the  prindpab 
had  agreed  to 
payhfan,  the 
principals  hav- 
ing assumed  the 
funds  of  that 
firm;  the  letter 
and  the  agreeme 
debtagainit  the 


M'GiLLiVRAY  and  Others,  Assignees  -of  Inglis  and  Ano- 
ther, Bankrupts,  9.  Simson. 

Assumpsit.  The  declaration,  which  contained  seve- 
ral special  counts,  stated,  that  the  bankrupts,  togedierwith 
another  partner,  since  deceased,  carried  on  busmess  widi 
one  Edward  Ellice,  iinder  the  firm  of  Inglis,  Ellice,  &  Co., 
and*  that  Ellice  retired  from  the  said  partnership  on  the 
30th  of  April,  1821,  and  that  the  bankrupts  and  the  now 
deceased  partner  commenced  business  under  the  firm  of 
Inglis  &  Co. ;  that  a  sum  of  184421  Is.  5d  was  due  to  the 
defendant  from  the  firm  of  Inglis,  Elliee,  &  Co.,  and  a 
further  sum  of  418/.  4#.  id.  from  the  firm  of  Inglis  &  Co.; 
and  that  the  firm  of  Inglis  &  Co.,  since  the  death  of  the 
deceased  partner,  was  possessed  of  four  bills  of  lading, 
whereby  a  great  quantity  of  timber  was  deliverable  to  themi 
and  that,  at  the  time  of  the  making  of  the  promise,  the  finn 

m 

lit  must  be  aet  igainrt  eaeh  other,  and  the  broker  will  not  be  allowed  to  eet  off  iM 
proceed!  of  the  goods. 
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of  Inglid  &  Co.  was  intolvent,  of  which  the  defendant  had 
notice;  and  that,  in  consideration  diat  Inglis  &  Co.  would 
employ  the  defendant  as  broker  to  dispose  of  the  timber, 
for  a  certain  conumssioni  and  would  indorse  and  deliver 
the  biHs.  of  lading  to  him,  the  defendant  undertook  to  ac- 
count for  and  pay  over  the  proceeds  of  die.sale/m^Aoti^ 
deducting  iherqfrom  the  sums  of  money t  or  either  ofthem^ 
so  due  to  him  as  aforesaid.    The  plaintiffs  then  averred 
performance^  on  the  part  of  the  bankrupts^  before  their 
bankruptcy,  and  that  the  timber  sold  for  9000/.  besides  the 
expenses  and  charges  of  the  sale;  but  that  '*  the  defendant, 
notTCgarding,  &c.  did  not^nor  would  account  for  and  pay 
over  the  proceeds  without  deducting  the  two  sums  due  to 
him  as  afo^resaid ;  but,  on  the  contrary,  rendered  an  account, 
in  wluch  he  deducted  the  whole  of  the  said  two  sums;  and 
hath  refused  to  render  any  other  account."   Plea — General 
issue. 

That  the  plaintifiTs  were  the  assignees  of  Inglis  &  Co.  was 
admitted.     And  it  appeared  by  the  evidence  of  Mr.  James 
Inglis,  that  the  partnership  of  the  house  of  Inglis,  Ellice,  & 
Co.  was  dissolved  on  the  30th  of  April,  1821,  that  firm  then 
oiring  between  1800/.  and  1900/.  to  the  defendant;  and 
diat  the  firm  of  Inglis  &  Co.,  after  the  retirement  of  Mr. 
Ellice  (who  is  stiU  alive),  was  indebted  to  the  defendant  in 
about  400/.     On  the  death  of  the  witness's  father,  on  the 
7th  of  August,  1832,  it  was  found  that  the  house  was  in- 
solvent, and  the  witness  called  the  creditors  together  (and 
among  them  the  defendant),  and  informed  them  of  it.     In 
the  months  of  October  and  November,  1822,  the  bills  of 
lading  in  question  arrived:  they  were  of  timber,  the  pro- 
perty of  the  house.     The  defendant,  who  had  long  been 
the  broker  of  the  house,  was  asked  to  act  as  broker  in  the 
sale  of  them,  and  was  told  that  he  must  not  set  off"  the  debt 
due  from  either  of  the  firms  against  the  proceeds,  but  must 
render  an  account  of  the  whole  proceeds,  and  pay  them 
over.    To  this  the  defendant  assented.     However,  on  his 
cross-examination,  the  witness  stated  that  it  was  then  in- 
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tended  that  there  fihbtdd  not  he  a  bankniptcy,  but  that  the 
business  should  be  carried  on  by  the  partners,  under  die  in- 
spection of  trustees;  and  this  was  done  from  August,  1822| 
to  May,  1823;  but  on  the  29th  of  May,  1823,  a  oommissbii 
of  bankrupt  was  sued  out.  The  defendant  ddivered  sn 
account  in  the  following  form: — 


D".  IngUSf  EUice  %  Co.  in  acc^  with 

To  brokerage  and 
measuring  on  ma- 
hogany   .   £1844    7    5 


Alexr,  Sinuon,    O. 


£0    0   0 


D".      IngUs  ^  Co.       in  acc^  with     Alexr.  Smson,    C 
(Here  followed  a  number 


of  items,  including  the  whole 
of  the  debt  of  the  firm  of 
Inglis  &  Co. ;  and  the  whole 
of  these,  together  with  th^ 
siun  of  1844^.  7s.  5d.,  above 
stated,  were  added  together 
as  a  total.) 


(On  this  side  of  the  ac- 
count the  defendant  gaTe 
credit  for  the  proceeds  of 
the  timber,  and  also  for  some 
other  items.) 


The  effect  of  this  account  being  to  set  off  the  debts  of 
both  firms  against  the  proceeds  of  this  timber.  This  was 
the  case  for  the  plaintiffs. 

Abbott,  C.  J. — It  strikes  me,  that,  Mr.  EUice  being  stiD 
alive,  the  debt  due  from  the  firm  of  Inglis,  EUice,  and  Co. 
cannot  possibly  be  set  off.  But  it  also  appears  to  me,  that 
the  promise  not  to  set  off  the  new  account  is  not  binding. 
The  bankruptcy  has,  clearly,  nothing  to  do  with  it. 


Scarlett,  for  the  defendant. — I  submit,  that  Mr.  Simson 
is  justified  in  what  he  has  done.  He  made  the  promise  to 
render  the  entire  proceeds,  when  it  was  understood  on  all 
hands,  that  there  was  to  be  no  bankruptcy;  and  that  pro- 
mbe  being  made  under  a  diffecent  set  of  circumstances,  the 
assignees  can  only  recover  on  the  bankrupt  laws,  which 
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allow  of  the  setting  off  of  debts  due  from  the  bajiknipts. 
It  is  said,  as  to  the  account  due  from  Inglis,  Elliccj  &  Co.y 
that  that  is  a  debt  due  from  three^  which  cannot  be  set  off 
against  a  debt  due  to  two.  HoweTer,  I  shall  shew  that  the 
bankrupts  wrote  the  defendant  a  letter,  in  these  terms: — 

"  London,  30th  April,  1821. 

**  We  beg  to  acquaint  you,  that  Mr.  EDice  retires  fi*om 
our  firm  from  the  present  date.  The  business  of  the  house 
will  be  continued,  as  heiretofore,  by  the  remaining  partners, 
who  auume  the  funds,  and  charge  themselves  with  the 
Uqnidation  qfthe  debts  qf  the  partnership.  We  remain, 
respectfully.  Sir,  your  most  obedient  servants, 

'' Inglis,  ElUce,  ^  Co. 
"  A.  Simson,  Esqr 


Now,  by  this  letter,  in  consideration  of  taldng  the  funds, 
they  also  take  the  debts  on  themselves.  Suppose  there  had 
been  no  agreement  with  Mr.  Simson,  and  that,  after  such 
a  circular,  the  new  firm  had  put  goods  into  the  hands  of 
the  broker,  could  he  not  have  set  off  the  old  debt  against 
these  goods?  The  creditor  may  not  be  bound  by  receiving 
this  letter;  but  they  are  bound,  as  the  writers  of  it. — They 
make  themselves  the  debtors ;  and  I  submit,  that  we  may 
charge  boA  accounts  against  them. 

Campbell. — In  the  very  account  delivered,  the  defendant 
calls  this  the  debt  of  Inglis,  EUice,  and  Co. 

Scarlett. — ^No  doubt  it  was  so;  but  Inglis  &  Co.  having 
adopted  it,  he  charges  it  against  them. 

Abbott,  C.  J. — I  am  of  opinion,  that,  if  the  effect  of 
that  letter  be  such  as  Mr.  Scarlett  states,  then  the  con- 
versation between  Mr.  Inglis  and  the  defendant  must  be 
set  against  it,  and  the  parties  must  therefore  come  to  their 
legal  rights;  and^then  the  old  rule  prevails,  that  the  debt 


324 


CASES  AT  NISI  PRIUS. 

of  three  cannot  be  set  off  against  two.  The  new  aceomit 
due  firom  Inglis  &  Co.,  amounting  to  4182. 4*.  2dl,  yonaay 
set  offy  but  not  the  old  one  of  Inglis,  EUioey  &  Co. 

Verdict  for  the  plaintifl&  accordingly. 

Gumetf  and  Campbell^  for  the  plaintiflb. 

Scarleti,  Manyai,  and  Parke,  for  the  defendant. 
[Attomiefr— fTeo/ey,  aad  W.  Wripkt.^ 


In  the  ensuing  M ichaehnas  Term,  Gumey  moved  for  a 
rule  mri  for  a  new  trial,  and  contended,  that  the  defendant 
was  not 'entitled  to  set  off  the  debt  due  from  either  of  the 
firms,  because,  in  consideration  of  the  brokerage  of  the  tim- 
ber, he  agreed  not  to  set  off  either  of  the  debts;  and  thb 
being  a  promise  founded  on  a  valuable  consideration,  he 
must  be  bound  by  it.  The  Court,  after  adverting  to  the 
cases  of  Eland  v.  Karr^  1  East,  S75;  Carnfarth  v.  Bivett, 
2  M.  &  S.  510;  and  Mayer  v.  Nioif  8  Moore,  275,  and 
1  Bing.  311  (a),  refused  the  rule. 


(ff)  In  the  case  of  Eland  v.  Carr, 
the  Court  held,  that,  if  to  a  plea 
of  set  off,  the  plaintiff  replies,  that 
the  goods  for  wluch  the  action  is 
brought,  were  to  be  paid  for  in 
ready  monetf^  such  replication  is 
bad.  In  the  case  of  Fair  t. 
M*Itftr.  16  East,  130,  Lord  EU 
Umborwgk  appears  to  doubt  the 
authority  of  that  case.  How- 
ever, in  the  case  of  Comfarth 
V.  RivtH,  the  Court  held,  that,  in 


assumpnt  for  goods  sold,  the  d^ 
fiendant  might  set  off  an  aecepl- 
anoe  of  the  pl^dff's^  wluch  bad 
come  into  his  hands  after  the  de- 
livery of  the  goods,  although  the 
defendant  had  agreed  to  pay  for 
the  goods  in  ready  money.  And 
in  the  case  of  Mayer  t.  iViMf,  the 
Court  of  Common  Pleas  leeog- 
nized  the  authority  of  the  case  of 
Eland  t.  Carr, 
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Xjoyd  and  Others  f .  Freshfield  and  Kate>  Gents.  Oct.  2Stk, 

Two,  &c. 

Money  lent.    Plea— General  issue,  J^^toSSeof*" 

The  case  opened  on  the  part  of  die  plaintiffs  was^  that  two  partners, 

they,  heing  bankers,  had  advanced  a  sum  of  7000/.  to  Mr.  borrows  it  for 

Charles  Kaye,  one  of  the  defendants,  on  the  2Sd  of  Au-  {Jj^^^piy^it, 

inist,  18^,  and  a  further  sum  of  7G00/.  more,  on  the  26th  u^d  there  be 

°  proof  that  the 

of  the  same  month.  It  was  opened,  that  these  sums  were  plaintiff  lent  it 
adTanced  on  the  credit  of  the  firm  of  Freshfield  and  Kaye  l^cyofn^ii- 
(the  defendants),  who  were  solicitors  to  the  Bank  of  Eng-  ^^  r^tw^ 
land;  and  also  that  a  great  part  of  it  had  been  applied  in,  course  of  busi- 
discharge  of  liabilities  of  that  firm,  which  they' must  otheir  recover  against 
wise  have  made  good,  if  they  had  not  been  liquidated  by  the  ^^,^*^"  ^^' 
money  advanced  by  the  plaintiffs,  and,  therefore,  that  the      if  money  be 

''  *^  '  '  '  lent  to  one  part- 

defendants'  firm  .profited  by  the  advance.     To  substantiate  ner  on  his  indi- 
Uus,  the  plaintiffs'  counsel  stated,  that  Mr.  Charles  Kaye  thefact^utis 
went  to  the  plaintiffs*  banking-house,  ,and  said  to  one  of  "ff^****J^"" 
them  that  he  was  instructed  to  raise  money  for  Mr.  Legh,  liabilities  of  the 
of  Cheshire,  who  was  a  client  of  the  firm  of  Freshfield  and  enable  the  lend- 
Kay%,  and  that  a  sum  of  7000/.  was  wanted  for  him.   This  J'^  foH* re- 
sum  was  advanced  by  the  plaintiffs,  on  the  23d  of  August ;  payment. 
but  Mr.  Kaye  was  not  authorised  by  Mr.  Legh  to  borrow  is  called,  and 
it,  nor  did  the  money  ever  reach  him ;  the  way  in  which  it  ^  "  m  to'thc" 
was  disposed  of  beimr  as  follows:   A  lady,  named  Fitzffe-  numbers  of  bank 

*^  ^  J'  e>       notes,  by  an  en- 

rald,  the  daughter  of  Sir  James  Fitzgerald,  had  a  sum  of  |ry  i^"^;^^^'^'^ 
20,000/.,  3  per  cent  Reduced,  standing  in  her  name,  and  the  opposite 
she  had  given  Messrs.  Freshfield  and  Kaye  a  joint  and  seve-  ^^^^i[,^'' 
ral  power  of  attorney  to  sell  it  out,  if  they  should  think  fit.  the  other  partsof 
This  stock  was  sold  out  by  Mr.  Charles  Kaye,  and  the      Deeds  ought 
firm  were,  therefore,  liaUe  to  make  it  good ;  anJ  it  would  Jhe*Mimc*rown" 
be  shewn  that  1 1,000/.  of  the  sum  advanced  by  the  plain-  >"  ^^^^  *^?y 

"^  *  are  executed, 

and  not  carried  away  for  attesUUiob.  The  witnesses  ought  to  be  careful  that  they  hear  the  formal 
words  of  delivery  used;  and  it  is  highly  expedient  that  the  party  executing  should  state  that  he 
fiilly  anderstands  what  he  is  executing.  But  to  make  the  party  ^signate  the  instrunent  in  the, 
presence  of  tlie  witnesses,  as  by  saying  "  this  is  my  power  of  attorney,"  or  the  Uke,  would  be  laying 
down  a  rule  sometimes  productive  of  inconveniencie. 

The  banker  of  one  of  the  parties  in  a  cause  is  bound  to  apawer  what  such  party's  balance  was 
on  a  given  day,  as  it  is  not  a  privileged  communication. 
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tiffs  was  put  into  the  hands  of  Mr.  Easthope,  a  broker, 
LoTD        for  the  purchasing  stock  to  replace  that  of  Miss  FitsgenU. 
p       ^'  With  regard  to  0000/.  more  of  the  money  advanced  by  the 

plaintiff,  it  was  opened  that  lif  r.  Tate,  a  gentleman  read- 
ing in  Yorkshire,  who  was  a  client  of  the  firm,  bad  bor- 
rowed through  them  a  sum  of  5000/.  firam  the  Albion  In- 
surance Office,  2000/.  of  that  sum  was  paid  by  Mr.  Kaye 
to  his  credit,  at  his  private  banker's,  and  1791/.  of  die 
2000L  of  the  plaintifis*,  was  sent  by  Mr.  Kaye  to  Mr. 
Tate  in  dischajrge  of  the  liability  of  the  firm;  and  80QL 
more  of  it  was  paid  by  Mr.  Charies  Kaye  to  the  bankers 
of  the  firm,  Messrs.  Smith,  Payne  &  Smidif  a  som  of 
7000/.  had  been  repaid  to  the  plaintiffi  by  Mr.  Chuks 
Kaye;  and  for  the  other  7000/.  the  present  acti<Mi  was 
brought  It  was  admitted  in  the  opening  that  M[r.  Fresh- 
field  was  totally  ignorant  of  the  whole  of  the  transactioiis 
above  detailed,  and  that  the  way  in  which  it  was  sought 
to  fix  him  was,  as  being  at  that  time  the  partner  of  Mr. 
ELaye. 

On  the  subject  of  the  loan  of  the  money,  a  clerk  of  die 
plaintiffi  proved,  that  Mr.  Charles  Kaye  called  at  their 
banking-house,  and  after  a  conference  with  Mr.  Lewis 
Loyd,  seven  notes  of  1000/.  each  were  given  to  him,  on 
Ida  (Mr.  C.  Kaye*s)  check;  and  the  derk  stated,  that  it 
being  usual  to  put  in  their  books  the  initials  of  the  peisaD 
to  whom  notes  were  paid,  in  this  instance  the  initials  C  K. 
were  entered.  He  further  stated,  that  die  defendants' 
firm  never  had  an  account  at  the  plaintiffs'  banldng-hoase. 
These  notes  were  paid  by  Mr.  Charles  Kaye  to  the  cre- 
dit of  his  account,  at  his  private  banker's,  (who  was  not 
the  banker  of  die  firm). 

The  evidence  as  to  Miss  Fitzgerald's  stock  amounted 
to  this,  that  die  defendant,  Freshfield,  and  Mr.  Kaye, 
senior,  die  fadier  of  Mr.  Charles  Kaye,  had  been  atto^ 
nies  to  her  father;  but  it  did  not  appear  that  she  was  ever 
a  client  of  the  firm  of  the  defendants;  and  on  some  in- 
quiries being  madci  in  die  year  18£5,  it  appeared  that  hff 
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fi(tock  had  been  all  previously  sold  out  by  Mr.  Charles        IS%6* 

Kjaye,  under  a  joint  and  several  power  of  attorney  firom        Lotd 

her  to  the  defendants ;  she  having  stated  to  Mr.  Harman,  pi^g^u^i^ 

a  bank  director,  that  she  had  signed  some  paper,  but  did 

not  know  that  it  gave  a  power  to  sell  the  stock.  The  stock, 

however,  had  been  purchased  back  again  into  her  name, 

through  the  agency  of  Mr.  Easthope,  who  was  emj^oyed 

by  Mr.  Charies  Kaye,  in  his  own  name,  Mr.  Kaye  using, 

in  a  letter  he  wrote  to  Mr«  Easthope,  the  words  ''  /,"  "  it 

wiU  be  a  great  convenience  to  me/*  and  signing  his  own 

name,  and  not  the  name  of  the  firm.    In  the  purchase  of 

that  stock,  a  considerable  portion  of  the  money  advanced 

by  the  plaintiflSi  was  ap]died.    The  power  of  attorney 

which  was  put  in,  was  a  joint*  and  sever^  power  to  Messrs. 

Freahfield  and  Kaye,  to  sell  the  whole  or  any  part  of  the 

stodL.    The  instructions  for  it  were  written  by  a  clerk  of 

that  firm  in  their  office,  but  by  the  direction  of  Mr. 

Charles  Kaye  only. 

Another  clejrk  of  Messrs.  Freshfield  and  Kaye  proved 
that  he  witnessed  the  execution  of  the  power  of  attorney 
by  Miss  Fitcgerald;  he  stated,  that  she  was  in  a  drawing* 
room  at  the  office,  which  was  not  ordinarily  used  for  the 
purposes  of  business^  and  which  was  beyond  Mr.  Charles 
Kaye's  private  room.  He  further  stated,  that  he  was 
called  in  to  see  her  sign  it,  he  not  knowing  what  it  was; 
and  that  after  seeing'  her  execute  it,  he  took  it  Into  the 
next  room  to  attest  it,  but  that  he  heard  no  explanation 
given  to  her  as  to  what  it  was. 


Abbott,  C.  J.— What  did  Miss  Fitzgerald  say  ? 

The  wUnees,  I  don't  know  that  she  said  any  thing  ex- 
cept the  formal  words. 

Abbott,  C»  J. — ^Without  meaning  to  cast  any  imputa* 
tion  on  the  witness,  I  must  say,  that  I  think  too  little  at- 
tention is  paid  to  this  matter;  very  often  deeds  are  carried 
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out  of  ihe  house  to  be  attested,  and  in  some  cases  it  hu 
been  forgotten  and  omitted.  In  my  judgment,  the  attests- 
tion  should  in  all  cases  be  made  in  the  room  where  the 
deed  is  executed,  and  witnesses  should  be  careful  that  the 
formal  words,  "  I  deliver  this  as  my  act  and  deed,**  are 
used  by  the  party.  I  think  it  also  highly  expedient  that 
the  witness  should  hear  the  party  say,  that  he  understands 
what  it  is  that  he  is  doing.  Too  little  attention  is  paid  to 
this  matter,  it  ought  to  be  treated  with  much  more  care 
than  it  is. 

Scarlett. — It  occurs  to  me,  my  Lord,  that  it  would  be 
much  more  advantageous  if  the  party  said  "  this  is  my 
power  of  attorney ,V  or  designated  the  instrument  he  was 
executing. 

Abbott,  C.  J. — ^I  think  that  that  would  be  holding  the 
parties  too  strictly,  because  there  might  be  cases  whoe 
binding  parties  to  adhere  to  such  a  rule  would  be  highly 
inconvenient.  I  have  thought  it  right  to  say  what  I  have, 
as  it  is  a  matter  worthy  of  the  most  serious  consideratioD 
of  the  profession. 


As  to  the  part  of  the  plaintiffs*  money  whidi  was  paid 

to  Mr.  Tate,  it  was  proved  that,  on  the  25th  of  August,  Mr. 

Tat^,  who  lived  in  Yorkshire,  had  borrowed  500(ML  of 

die  Albion  Insurance  Office.    The  firm  of  Freshfiekl{& 

Kaye  were  his  attorneys,  and  that  sum  was  in  the  hands 

of  Mr.  Charles  Kaye;  and  that  SOOO/.  of  that  5000L  he 

sent  to  Yorkshire,  but  paid  SOOOL  of  it,  on  the  same  day, 

to  his  own  private  banker,  and  sent  1791/.  of  the  money 

advimced  by.  the  plaintiffs  into  Yoi^shire  instead;  and 

SOOL  more  of  the  money  advanced  by  the  plaintiflb,  Mr. 

*  Kaye  paid  into  the  bank  of  Smith,  Payne  &  Smith,  to 

the  Cttdit  of  the  defendants'  firm ;  and  it  appeared  that 

Mr.  Charles  Kaye  had  not  the  power  of  drawing  on  the 

funds  of  the  house  in  the  hands  of  their  bankers. 


«. 


TRINITY  TERM,  7  GEO.  IV. 

A  clerk  in  the  house  of  WfaHmore  &  Co.,  who  were 
Mr,  Charles  Kaye's  private  bankers,  was  asked  what  Mr. 
Charles  Kaye's  baknee  was  at  a  given  day.  FaisHf xkld. 

The  witness  applied  to  the  Lord  Chief  Justice  and  said, 
that  their  orders  were  not  to  state  what  the  balance  of  any 
customer  was,[except  by  the  direction  of  the  Judge. 

Abbott,  C.'^ J. — It  is  not  a  confidential  communication ; 
I  think  you  are  bound  to  answer  the  question* 

Scarlett^  for  the  defendant,  Freshfield. — It  is  dear  that 
the  money  was  not  lent  to  Mr.  Charles  Kaye  on  the  credit 
of  the  firm  of  Freshfield  and  Kaye,  because  it  was  ad- 
Tssced  Qn  the  check  of  Mr.  Charles  Kaye  alone ;  and  as 
to  its  being  applied  to  partnership  purposes,]  Miss  Fitas- 
gerald  was  never  a  cHent  of  the  firm,  and  it]  is  not  even 
asserted  that  Mr.  Freshfield  was  conusant  of  the  trans- 
actions relative  to  her  stock,  but  quite  the  contrary ;  and 
b  directing  the  broker  to  buy  it,  Mr.  Charles  Kaye  gives 
the  order,  on  his  own  sole  account..  As  to  Mr.  Tate's 
money,  that  stands  thus :  Mr.  Kaye  had  6000/.{  from  the 

Albion  for  Mr.  Tate,  who  was  a  client  of  the  house.  Now 
he  keeps  two  of  the  thousand  pound  notes  received  from 
the  Albion,  and  sends  Mr.  Tate  one  of  the  notes  advanced 
to  hun  (Charles  Kaye)  by  the  plaintiffs,  and  a  part  of  the 
proceeds  of  another  of  them.  That  is  a  merejchange  of 
one  note  for  another  of  equal  value,  and  not  an  applying 
of  the  plaintiffs'  money^to  the  purposes  of  the  house. 

Abbott,  C.  J. — ^This  case,  on  the  part  of  the  plaintiffs, 
has  been  put  on  two  grounds :  First,  That  the  money  was 
lent  by  the  plaintiffs  to  the  firm  of  Freshfield  &  Kaye. 
This  gmund  clearly  fails,  for  it  is  shewn  that  it  was  ad- 
vanced to  Mr.  Charles  Kaye  alone,  his  initials  C.  IL  bein^ 
put  in  the  plaintiffs'  books  at  the  time  the  notes  were 
given  to  him.    The  second  ground  on  which  this  case  is 
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1 M8  P^^  ^'  ^^  ^^^  money  was  applied  to  partnenhip  po- 

^'*- V  -^  poses  in  re-purchasing  stock,  which  both  the  defiwidante 

^J^  were  liable  to  make  good.    On  the  evidence,  it  is  feiy 

FRBSHnxLD.  doubtful  whether  Mr.  Freshfield  could  have  been  called 


on  to  make  good  that  stock,  but  on  this  I  give  no  o|nnioiL 
Charles  Kaye  alone  employed  the  broker  to  buy  it— he 
gave  directions  in  his  own  name  only — and  wrote  a  letter 
on  the  subject  in  his  own  name,  and  signed  it  *'  Qiazies 
Kaye,**  and  not  Freshfield  &  Kaye;  and  he  does  not 
profess  to  say  that  it  is  a  transaction  of  the  partnership. 
As  to  the  SOOO/.,  part  of  which  was  sent  to  Mr.  Tate,  and 
800/.  of  the  residue  paid  to  the  bankers  of  the  firm;  it 
appears  that  Charles  Kaye,  as  a  partner  of  the  house,  had 
received  500(W.,  and  that  instead  of  sending  the  identic^ 
five  notes  of  1000/.  each,  he  takes  two  of  dioae  five,  and 
the  next  day  sends  Mr.  Tate  instead,  the  proceeds  of  part 
of  two  of  the  notes  advanced  to  him  by  the  plamtiffb. 

Alders&n. — ^My  Lord,  it  appears  that,  on  the  SSdi  of 
August,  he,  as  a  partner  of  the  house,  gets  BOOOL  of  Mr. 
Tate*s  money;  he  keeps  SOOOJL,  and,  on  die  26ch,  )ie  ged 
die  plaintifis*  money,  and  repays  Mr.  Tate  out  of  that 

Abbott,  C.  J« — ^That  is  no  more  than  the  case  of  aflm 
borrowing  a  ten  pound  note  to  pay  his  butcher,  and  in* 
stead  of  paying  the  butcher  with  that  individual  note,  he 
receives  some  money  of  his  partners,  and  pays  the  butdier 
with  that. 

Bnmgkam. — I  would  put  it  thus,  my  Lord:  Chariei 
Kaye  misap|died  Tate*s  money  on  the  SSth,  and  for  diii 
the  partners  were  liable;  and,  therefore,  diey  were beoe> 
fited  by  the  money  of  the  plaintifis,  as  it  discharged  them 
firom  that  liability. 

Abbott,  C.  J. — ^Oeotlemen  of  die  jury,  you  have  bend 
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Mr.  Brougham's  observation;  and  if  you  think  that  there 

partnei 


will  find  a  verdict  for  the  plaintiffi.  „       ^- 

Fbbshvikld. 

Verdict  fpr  the  defendants. 

AbbotTi  C.  J. — ^Now  the  cause  is  over,  I  can  say,  that 
as  soon  as  it  was  proved  by  the  plaintiffs'  clerk^  that  the 
initiaLs  C.  K.  were  entered  in  their  book,  I  considered  the 
cause  at  an  end. 

ff 

Brougham,  Alderson,  and  Casneran,  for  the  plaintiffs. 
SctMrleH  and  Gumey^  for  the  defendant  Freshfield. 

[Attormes-^Wittii  9f  Co.  for  the  pUdntiffs;  Freshfield,  in  person;  and 
Crowder  jr  M.  for  the  defendant  G.  Kaye.] 


BEFORE  ABBOTT,  C.  J.,   &  BAYLEY,  J^  (a). 

In  Bank. 

Brougham  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial.  He  contended,  that  as 
the  power  of  attorney -was  given  by  Miss  Fitzgerald  to  the 
firm  of  Freshfield  &  Kaye,  she  must  be  considered  as  a 
client  of  the  house,  and  that  the  money  of  the  plaintiffs 
was  paid  in  discharge  of  the  liabilities  of  the  firm;  and 
further,  that,  as  the  plaintiffs  lent  their  money  on  a  repre- 
sentation that  it  was  for  Mr.  Legh,  who  was  avowedly  a 
client  of  the  firm,  it  was  lent  on  the  credit  of  both  the  de- 
fendants. 

Bayley,  J. — It  would  itand  thus :  that  Mr.  Charles 
ICaye,  being  partner  of  a  house,  states,  (what  b  not  true), 
that  the  house  want  to  borrow  money  for  Mr.  Liegh.  Now, 

(a)  Mr.  Justice  Hglrotp  was  in  the  Bail  Courts  and  Mr.  Justice 
LiTTLKDALB  had  gone  to  chambers. 
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1826.        unless  you  connect  Mr.  Freshfield  widi  the  transactioii,  k 

LoTP        is  not  eTidence  against  him. 

^* 
Frbsbvibld.  , 

Brougham. — But,  my  Lord,  to  borrow  money  for  dieir 

clients,  was  within  the  scope  of  their  business  as  attormet. 
I  have  further  to  object,  that  there  was  not  legal  endenee 
of  the  fact  that  the  initials  *'  C.  K.**  were  phiced  against  the 
entry  of  the  notes  in  the  plaintiffs*  books.  I  called  the  deck 
to  prove  the  loan  of  the  notes,  and  he  refireshed  hu  me- 
mory, as  to  the  numbers,  by  an  entry  made  by  himself;  and 
Mr.  Scarlett  cross-examined  him  as  to  the  initials. 

Bayley,  J.— Were  not  the  initials  "  C.  K.**  a  part  of 
the  entry  you  examined  to? 

Abbott,  C.  J. — Yes.  And  if  you  make  one  half  the  o- 
try  evidence,  ought  not  the  other  side  to  have  the  rest  of 
t^e  entry,  if  they  wish  it?  It*  would  be  a  disgrace  to  the 
administration  of  justice,  if  half  an  entry  could  be  reid 
without  the  rest. 

Bayley,  J. — ^The  witness  can  only  say.  This  entry  is  in 
my  hand-writing :  I  have  no  doubt  that  the  numbers  of  the 
notes  are  right,  because  they  are  in  this  book*  Now,  if  he 
speaks  so  &r  firom  the  entry^  he  ought  to  give  the  whok 
of  it 

Bnmghanu — ^Then,  my  Lord,  it  should  have  been  left  to 
the  Jury  to  contrast  the  entry  with  Charles  Kaye's  assum- 
ing to  act  for  Mr.  Legh,  a  client  of  the  house. 

Bayley,  J. — Is  it  a  regular  mode  of  doing  banness  to 
lend  7000/.  without  any  security  but  such  a  check  as  this, 
and  without  any  voucher  from  the  client? 


Arott^Aom.— 'We  also  submit^  that,  if  this  money  wu 
borrowed  by  Charles  Kitye  alone,  and  was  applied  in 
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charge  of  the  liabilities  of  the  finn^  both  partners  are 
liable. 

Abbott,  C.  J. — Taking  the  evidence  together,  it  ap- 
I>eared  to  me,  that  the  adrance  was  to  Charles  Kaye  alone, 
and  not  to  Freshfield  &  Kaye.  As  to  any  rule,  that  if  one 
partner  borrows  money  on  his  separate  credit^  he,  by 
applying  it  to  partnership  purposes,  thereby  makes  the 
house  liable;  I  wish  it  to  be  distinctly  understood,  that  I 
do  not  subscribe  to  that  doctrine.  I  considered,  that  these 
were  private  transactions  of  Charles  Kaye,  in  fraud  of  his 
partner. 

Bayxbt,  J. — It  seems  to  me,  that  there  is  no  ground  for 
disturbing  this  verdict.  In  point  of  law,  one  of  several 
partners  may  pledge  the  partnership  name  for  money  batid 
fide  lent,  the  lender  supposing  that  one  partner  has  the 
authority  of  the  house  to  borrow,  and  that  he  is  borrowing 
for  the  purposes  of  the  house.  But  if  there  be  gross  neg- 
ligencCf  and  theiransaction  be  out  of  the  ordinary  course 
of  business,  the  lenders  cannot  recover  against  the  other 
partners,  if  the  money  be  misapplied.  The  plaintiffs  lend 
to  Charles  Kaye  alone:  the  sum  is  very  large;  and  there 
is  no  document,  not  even  a  letter  from  Mr.  Legh,  stating 
that  he  wants  any  money ;  and  no  .deed  passes.  Now,  is 
this  a  loan  that  a  man  would  be  expected  to  make?  If  a 
man  lend  where  no  prudent  man  ought,  he  is  himself  an- 
swerable if  there  be  any  thing  wrong.  It  is  said  that  1800/L 
and  9fXiL  went  into  the  joint  funds  of  Freshfield  &  Kaye, 
over  which  Charles  Kaye  had  no  controL  But  I  answer, 
that  it  is  not  sufficient  to  shew,  that  the  money  was  ap- 
plied to  the  purposes  of  the  house,  unless  the  firm  had 
&ir  ground  to  presume  that  it  was  properly  borrowed  for 
them:  if  thb  were  enough,  you  would  Enable  one  partner 
to  defi^ud  the  others.  There  were  5000/.  to  be  sait  to 
Mr.  Tate,  from  the  Albion.  If  Mr.  Kaye  had  not  obtained 
this  loan  from  the  plaintiffl,  Freshfield  would  have  found 
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diat  180(M»  were  misappKed:  that  would  have  dimwn  hk 
attention  to  the  matter.  But  by  this  loan  he  is  lulled  mto 
security,  and  supposes  all  to  be  r^[ular.  If  Messrs.  Loyd& 
Co.  lend  money  irregularly,  they  cannot  sue  Mr.  Fresbfidd 
if  it  be  misapplied.  It  was  a  negligent  act,  at  least,  in  the 
plaintifis  to  lend  it;  and  they  therefore  cannot' call  on  an 
innocent  party  for  its  repayment. 

Rule  refused. 


Oct.  asiA.  Thompson  and  Others  r.  Trail  and  Others. 

Where  the      TllO V£R  for  ten  barrels  of  bar  tin.    Plea— Genenl 

Msfterofaship   . 
giret  •  reedpt      W»«e- 

^'?^u!u^°''      The  plaintiffs  were  lead  and  tin  merchants,  and  the  de- 

hoardylthchoref  '^ 

him  not  to  sign   fiendants  the  owners  and  master  of  the  ship  George  snd 

a  bill  of  lading  , 

tin  that  receipt  Mary.    It  was  proved,  on  the  part  of  the  plaintifis,  that, 

^  u^h^re-  on  the  SSd  of  January,  1886,  the  pfaiintifia  leceired  an 

h!!ndt^fth^*  order  from  Messrs.  May,  Aylwm,  &  Co.,  of  St.  Bfary-sze, 

consignor,  who,  London,  for  the  tin  in  question,  to  be  shipped  on  board 

of  the  consign^,  the  George  and  Mary,  for  Leghorn.    The  goods  were 

^^Xtid'tiie  slipped  on  the  24th,  and  the  pbuntiffii  took  die  folkiwii« 

Captain  refuse  receipt  from  the  mate:— 

to  deUver  them, 
assigning  as  his 

h^l^^a  hiu  "  Received  on  board  the  Geoige  and  Mary,  Captain 
2j^^2^^^  Brown,  for  Leghorn,  from  Thompson,  Famworth,  &  Cc 
is  a  oonTcrrion ;    Dowgato  Iron  Wharf, 

althoogfa  the 

consignor  did 

not  tender  either  y^ 

thefrdgfatora  .^^^  1   ^ 

of  loading.  And         ^^ 
the  ftct,  that 
one  of  the  con* 

rigDcniddto        "  Jim.  £4^  1826.  » Jokm  Swam,  Mtte.' 

one  01  tno  con* 
signees,  after  the 
(ailore,  that  he 

wassoRyferit,  hot  would  do  as  the  other  credlton  did,  will  not  make  it  lest  a  oonveraoo,  if  iksl 
oooTemtioo  was  nnknowo  to  the  Captain.  Howcrer,  if  the  Ca]itaint  instead  of  assigni^  the  isa- 
son  he  did  Ibr  the  non-delivery,  had  said,  "  dM  goods  are  now  on  board,  and  I  mnst  take  then  to 
their  deadnationt"  that  would  have  been  no  conmsion.  The  SKtt  that  the  ih^  Is  lUHDid  bjdit 
condgntti  aukcf  no  dlflbrenct  as  to  a  stoppage  i»  Iraasifu. 


TRINITY  TERM,  7  GEO.  IV. 

This  receipt  the  plaintiffb  kept  in  their  own  possession ; 
and  it  was  proved,  that  May,  Aylwin,  &  Co.  stopped  pay-  Thompson 
ment  on  the  4th  of  February ;  and  that,  on  the  6th,  a  derk '  fp,^. 
of  the  pldntiffs  Went  on  board  the  Greorge  and  Mary,  and, 
producing  this  receipt,  demanded  of  the  Captain  that  the 
goods  should  be  delivered  back.  The  Captain  refused  to 
deliver  them,  saying,  that  he  had  signed  a  bill  of  lading 
to  May,  Aylwin,  &  Co. 

Campbell,  for  the  defendants. — ^I  submit,  that  this  is  no 
conversion.  These  goods  were  shipped  for  Leghorn^  and 
in  the  hold,  the  ship  being  ready  to  sail.  The  goods  are 
not  delivered  to  the  phdntifis,  it  is  true ;  but  the  goods 
were  part  of  a  general  cargo,  and  no  tender  was  made, 
dther  of  the  amount  of  the  freight,  or  of  any  compensation 
finr  the  trouble  occasioned.  The  plaintiffs  had  no  right  to 
have  them  delivered  up ;  and  your  Lordship  cannot  pos- 
ably  hold  this  to  be  a  conversion,  unless  the  owner  of  goods 
on  board  aship  has  aright,  at  any  time  before  her  sailing, 
to  have  the  goods  delivered  up  to  him,  without  any  offer  of 
compensation. 

Abbott,  C.  J«— That  alone  would  not  be  a  conversion ; 
but  the  Captain  says,  he  has  signed  a  bill  of  lading.  If  the 
Captain  says,  '*  I  won't  deliver  the  goods  to  you,  but  will 
deliver  them  to  A«,  B.,  or  C.,**  that  is  a  conversion. 

CampbeUf  to  the  Jury. — ^The  receipt  given  to  the  plain- 
tiffi  is  not  in  the  £irm  of  those  in  the  cases  relied  on*  They 
were  "  ahipped  on  account"  of  the  sellers;  here,  the  re- 
ceipt is  merely  ^*  from**  the  sellers;  leaving  it  doubtful  on 
whose  account  they  were  shipped.  Here,  not  only  were 
the  goods  invoiced  to  May,  Aylwin,  &  Co.^  but  the  ship  was  - 
named  by  them  in  the  order. 

Abbott,  C.  J. — ^The  ship's  being  named  by  the  buyer 
makes  no  difierence  as  to  stoppage  in  iramUu. 
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Evidence  was  given,  on  the  part  of  the  defendants,  diat 
Thompson    Mr.  Famworth,  one  of  the  plaintifffiy  saw  Mr.  May  on  the 
-,  *'  same  day  that  May,  Aylwin,  &  Co.  stopped  payment;  and 

that/after  expressing  his  regret  at  their  fiiilure,  Mr.Fam- 
worth  said;  that  they  should  be  willing  to  do  as  the  other 
creditors  did. 

Abbott,  C.  J. — It  has  been  decided,  that  where  a  re- 
ceipt is  given  for  goods  put  on  board  a  ship,  it  behoves  the 
Master  not  to  sign  a  bill  of  lading  till  that  receipt  is  given 
up ;  and  it  is  highly  convenient  that  the  law  should  be  so: 
if  it  were  not  so,  it  would  be  in  the  power  of  the  Mas- 
ter of  the  ship  to  elect  which  party  should  have  the  goods. 
In  one  case  it  was  held,  that  the  circumstance  of  the 
seller's  name  being  omitted  in  the  receipt,  made  no  differ- 
ence. As  to  the  conversation  between  Mr.  Famworth  and 
Mr.  May,  I  don't  see  how  that  can  affect  the  defendants; 
because  the  defendants  were  strangers,  and  could  not  haye 
heen  influenced  by  it.  If  the  Captain  had  been  iqiprised 
of  that  conversation,  at  the  time  of  his  signing  the  bill  of 
lading,  it  would  have  been  most  important. 

One  of  the  SpecialJury. ^^Is  it  your  Lordship's  opinioDi 
that,  when  the  goods  were  demanded,  the  Captun  was 
obliged  to  give  them  up? 

Abbott,  C.  J. — If  the  Captain  had  said,  when  the  goods 
were  demanded,  "  I  cannot  give  them  up :  they  are  on 
board,  and  I  must  take  them  to  Leghorn ;"  I  should  haye 
held,  that  that  was  no  conversion;  but  instead  of  that,  the 
Captain  says  he  has  signed  a  bill  of  lading:  and  a  refiissl 
on  that  ground,  is,  in  my  judgment,  a  conversion. 

Verdict  for  the  plaintiffs. — ^Damages,  190L 

Scarlett  and  Cbmyii,  for  the  plaintiffs. 
Campbell,  for  the  defendants. 

[Attomies— FaiM^f rcviN  jr  dniiyfi,  and  Swein  fr  Ci.] 
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In  the  ensuing  Michaelmas  Term,  Campbell  moved  to 
set  aside  the  Terdict,  but  the  Court  refused  the  rule. 


In  the  case  of  Craven  t.  Ryder^ 
6  Taunt  433,  where  the  receipt 
was,  "  Recdred  on  board  the 
George>  for  Hamburgh,  for  and 
on  account  of  "  (the  plaintiffs,  &c.) 
Lord  C.  J.  Gihbt  lays  down,  that 
"  the  practice  is,  that  the  person 
tHm)  is  in  possesion  of  the  lighter- 
man's receipt  is  the  person  en- 
titled to  the  bill  of  lading,  which 
oogfat  to  be  ^Ten  only  to  the  hold- 
er of  that  receipt;  consequently, 
the  holder  of  that  recript  retains  a 
control  oVer  the  goods,  at  least, 
nntQ  he  has  exchanged  the  receipt 
for  the  bill  of  lading."  And  in  the 
case  of  Buck  t.  Hatfield,  6  B.  & 


# 

A.  632,  where  goods  were  sold  free 
on  board,  and,  upon  their  ship- 
ment, the  agent  of  the  conugnors 
tendered  a  receipt,  which  the 
Mate  (in  the  Captain's  absence) 
refused  to  sign,  and  next  day 
signed  bills  of  lading  to  the  con- 
signees; it  was  held,  that  the 
condgnors  had  a  right  to  stop  in 
transitu,  on  the  insolvency  of  the 
vendees.  And  Abbott,  C.  J.,  ob- 
served, that  it  was  important  for 
the  plaintiff  to  have  the  recdpt; 
for,  so  long  as  he  retained  pos- 
session of  it,  he  was  enabled  to  in- 
terpose a  delay  on  the  delivery  of 
the  goods. 


A^oumed  Sittings  at  Westminster,  after 

Trinity  Term,  1826. 


BowRiNG  and  Another  ▼•  Stevens. 


Ott.  SOiA. 


V/ASE. — The  first  count  in  the  declaration  stated,  that  ifthedecUTm- 
the  defendant  carried  on  the  trade  of  a  puhlican,  at  a  cep-  tiT^dl^eDdaDt 
tain  messuage  called  the  King  and  Queen,  situate  in  Duke  **^^  '5P*«- 
Street;  and  that  the  plaintiff  had  agreed  to  purchase  the  hu  public-house 
lease  of  the  house,  and  goodwill  of  the  trade,  at  2350/. ;  and  had  averaged, 

.  and  then  aver- , 
aged  soot 
a-month."    This  allegation  it  proved  by  evidence  that  he  said  he  was  "  doing  300/.  a-month  in  the 
house:"  the  fiict,  that  he  named  his  brewer,  and  iLept  a'  f»ass-boolL  of  hu  beer  and  spirits,  and  that 
the  pUdntifi  neither  inquired  of  the  brewer,  nor  aslced  for  the  pass-book,  do  not  go  in  bar  of  the  ac- 
tion, but  are  St  matter  for  the  consideration  of  the  Jury,  on  the  question,  whether  the  defendant  prac- 
tised a  iraud  and  deceit  on  the  plaintiff.     When  it  is  olijected,  that  an  agreement  which  bears  a  1/. 
stamp,  is  inadmissible,  because  it  contains  more  than  1080  words,  the  counsel  making  the  objection 
must  be  prepared  with  a  witness,  who  can  prove  that  he  has  counted  the  words,  and  can  positive- 
ly state  their  number.   The  receipt  for  the  penalty  pot  on  an  agreement  at  the  stamp-ofBce,  when  it 
is  stamped  there,  on  payment  of  the  penalty,  is  not  to  be  reckoned  in  counting  whether  the  agree- 
ment, "with  every  receipt,  Iflbc  indorsed  thereon,"  contains  1080  words,  althoiigh  die  agreement  can- 
not be  read  without  such  receipt  fi>r  the  penalty,  is  indorsed  on  it. 


CASES  AT  NISI  PRIU& 

that  the  defendant^  at  the  time  of  that  bargain,  fidaely  te* 
BaowMiNO  presented  that  the  said  house  "  was  doing  ISOl.  per  month 
^'  in  Foreign  and  British  spirits,  and  selling  from  twelve  to 

thirteen  butts  of  beer  per  month  of  Whitbread's,  and  m 
all  was  doing  SOOL  per  month  ;**  and  that  the  plaintiff  in 
consequence  purchased  and  paid  for,  &c.  The  count  then 
proceeded  to  aver  the  representations  to  be  false.  The 
second  count  stated,  that  the  representation  by  the  defend- 
ant was,  *'  that  his  returns  in  hispid  trade  and  businen 
as  a  publican,  had  averiiged,  and  then  meraged^  SOOL  per 
month.**  The  third  count  stated  a  representation,  that  **  he 
received  from  the  sale  of  Foreign  and  British  spirits,  com* 
pounds,  and  wine,  200/.  per  month.*'  Plea — General  issue. 
It  was  proved,  that  during  the  negotiations  for  the  pur- 
chase of  the  house,  the  defendant  was  asked  as  to  the  ex- 
tent of  his  trade,  and  he  stated  that  he  did  abofU  SOOL 
a-month  in  spirits  and  wine,  and  300/.  a-month  altogether; 
and  he  stated  that  Whitbread  was  his  brewer.  It  appeared, 
that  persons  who  keep  public-houses  have  pass-books,  in 
which  the  beer  and  spirits  are  entered  as  they  receive  them: 
but  the  persons  who  made  these  inquiries  for  the  plaintifis, 
did  not  ask  for  a  sight  of  the  pass-books,  nor  did  they  in- 
quire at  Messrs.  Whitbread*s  what  beer  they  had  sold  to 
the  defendant.  The  agreement,  as  stated  in  the  declara- 
tion, was  put  in* 

J.  Williams,  for  the  defendant,  objected,  that  it  was  not 
properly  stamped.  By  the  stamp-act,  65  Geo.  S,  c.  1 84, 
every  agreement,  "  together  with  every  schedule,  receipt, 
or  other  matter,  put  or  indorsed  thereon,  or  annexed 
thereto^  where  the  same  shall  not  contain  more  than  1080 
words,  being  the  amount  of  fifteen  common  law  folios  or 
sheets,  of  72  words  each,*'  is  to  be  stamped  with  a  1/. 
stamp ;  and  if  there  be  a  greater  number  of  words,  IL  15^ 
Now  this  agreement,  together  with  a  receipt  on  the  back 
qfitt  contained  more  than  1080  words. 

Abbott,  C.  J.  — It  is  a  general  rule,  that  where  an  ob- 
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jectioii  of  ibis  sort  is  made,  the  party  must  be  prepared        1826. 
to  proTe  the  fiu^t.    We  neyer  wait  on  such  objections  as    Browning 

this.    HaTe  you  a  witness  now  ready  to  prove  that  he  has     »    *• 

Stbvxns* 
oouDted  the  words,  and  who  can  tell  us  on  his  oath  what 

the  number  is? 

J.  WUUams. — He  has  counted  the  words  of  the  agree- 
ment, but  not  of  the  receipt;  because  we  have  no  copy 
of  it 

Abbott,  C.  J. — I  will  allow  to  count  the  words  of  the  re« 
ceipt  now. 

The  defendant's  counsel  then  called  a  witness,  who 
proved  that  the  duplicate  of  the  agreement,  which  was  in 
the  defendant's  hands,  contained  fourteen  folios  and  thir« 
ty-seven  words  more.  He  counted  the  words  in  the  re^ 
ceipt,  which  were  forty-eight,  which  brought  it  to  thirteen 
words  over  fifteen  folios. 

When  the  receipt  came  to  be  looked  at,  it  was  the  re- 
ceipt for  the  penalty  paid  at  the  stamp-oiBce  for  stamping 
the  agreement,  it  having  been  originally  without  a  stamp. 

Abbott,  C.  J. — That  receipt  must  not  be  counted  in. 

J.  WUUams.-^'Rxxt,  my  Lord,  the  agreement  cannot  be 
read  without  it. 

Abbott,  C.  J. — It  is  no  part  of  the  agreement. 

The  agreement  was  read,  and  evidence  was  given  to 
shew  that  the  business  of  the  house  was  much  less  than  the 
defiendant  had  asserted. 

J.  Williams  objected,  that  none  of  the  counts  were 
proved.  As  to  the  representation  in  the  first  count, 
the  witness,  who  was  to  prove  tfaat^  qualified  the  re* 
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presentation  by  the  introduction  of  the  important  word 
BowaiMo  '*  about,**  instead  6f  proving  a  positive  representatioD  of 
Stb^ns.     ^^^*  a-month.    The  second  count  stated  that  the  hm- 

ness  had  averaged,  and  then  averaged,  300L  apoionth. 

Nowy  in  the  evidence,  the  defendant  merely  asserts  that  of 

the  then  present  time,  but  says  not  a  word  about  averaging; 

and  there  is  no  evidence  at  all  applicable  to  the  third 

count. 

Scarlett,  contra. — This  is  said  to  be  matter  of  variance: 
but  this  not  being  a  contract,  it  is  sufficient  if  we  prove 
enough  of  our  declaration  to  sustain  a  case  of  fraud. 
As  to  the  first  count,  it  is  said,  that  the  word  **  about**  oc- 
curs; but  it  must  betaken,  that  the  defendant  did  not 
mean  to  represent  the  exact  quantity  of  business  he  wasdo- 
ing;  so  that  if  he  said  that  he  was  doing  150/.  a-month,  and 
he  proved  that  he  sometimes  did  148iL,  and  sometimes  lolL, 
that  would  be  proof  of  his  assertion,  considering  what  that 
assertion  fairly  imported.  As  to  the  second  count,  the 
question  is,  whether,  if  a  man  says  I  am  doing  business  to 
the  extent  of  SOO/L  a-month,  it  does  not  mean  that  his  bu- 
siness averages  that.  If  so,  the  allegation  and  the  evidence 
are  substantially  the  same. 

Abbott,  C.  J. — I  doubt  whether  the  first  count  is 
proved ;  but  I  take  it,  that  the  defendant*s  sti^tement  de« 
notes  that  his  business  averaged  300/.  a-month. 

The  defendant's  counsel  then  contended,  that  as  the 
plaintiff  neglected  to  obtain  all  the  information  they  might 
have  procured,  and  omitted  to  inquire  at  Messrs.  Whit- 
bread's,  and  to  call  for  the  pass-books,  they  could  not  main- 
tain an  action  for  the  false  representation,  it  being  laid 
down  by  a  very  able  lawyer,  that,  ''  if  the  party  had  the 
full  means  of  detecting  the  fraud,  and  ascertaining  the 
truth,  and  neglected  to  inform  himself  of  it  when  he  voight 
easily  have  done  so,  it  seems  that  an  action  for  deceit  can* 
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Tiot  be  supported,  and  Pigilantibus  non  dormientibus  jura 
subveniuni{a),*^  Browninib 


Abbott,  C.  J,  —  The  question  here  is,  whether,  on  the 
whole  of  the  evidence,  the  jury  are  satisfied  that  the  de- 
fendant practised  a  fraud  and  deceit  on  the  plaintiffs;  and 
in  forming  their  judgment  on  that  question,  the  jury 
ought  to  take  into  their  consideration  the  facts^  that  the 
plaintiffs  might  have  asked  for  the  pass-books,  and  have 
inquired  at  the  brewers ;  and  they  should  also  make  rea- 
sonable allowance  for  the  sort  of  representations  a  man  al- 
ways makes,  when  he  is  going  to  sell  any  kind  of  property. 

Vei'dict  for  the  plaintiff. — Damages,  200/. 

Scetrleii,  Gumeyt  and  Lee^  for  the  plaintiffs. 

«/.  Williams,  for  the  defendant. 

[Attomies*— iSiulfMy,  and  Burginfne  ^  iVon. j 

(<i)  2  Stark.  Ev.  471. 


Stevens. 


In  the  ensuing  Michaelmas  Term,  a  new  trial  was  &p< 
plied  for,  but  the  Court  refused  the  rule. 


Brathwaite  v.  Chxjkchilu  Oct,  S\st. 

Assumpsit  for  goods  sold.    Plea — General  issue.        if  the  defendant 
This  was  an  undefended  cause,  and  the  plaintiff  claimed  c"not  pav^a 

25/,     •  debt,  but  Will 

give  a  bill  for 

A  witness  stated,  that  he  called  on  the  defendant,  who  it,  and  the 
said  that  he  could  not  pay  the  debt,  but  would  give  a  bill  mentioned,  bnt 
for  it.    The  amount  of  the  debt  was  not  mentioned ;  but  ^.t^of  hav' 
the  defendant  spoke  of  having  been  arrested  for  it.  »ng  fe««n  a^-  . 

*^  °  rested  for  it; 

proof  of  this  ad- 

Abbott,  C.  J. — ^What  the  amount  of  the  debt  was,  is  I^tiTthe^iain- 

tiflf  to  a  verdict 
for  10^,  as  the  defendant  contd  not  bare  been  arrested  for  n  le^ts  sum. 

VOL.  11.  A  A  .  '         ' 
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-l^f^-      ^^^  ^'i^fly  unoertaki  «  this  evidenoe;  but  m  lie  conU 
Brathwaitk  not  be  arrested  for  less  than  lOL,  I  think  that  this  nay 
CHi;ROHfLL    ^  sufficient  Co  entitle  the  plaintiff  to  a  verdict  for  that 
sura. 

Verdict  tor  the  plaintiffl — Damages,  19L 

RowCf  for  the  plaintiff. 

[At(oniie8— S%0HMdj9P«,  and  jtfbore.] 


Seethecase^f  Duron  ▼.  Devcridgtj 
tmtCf  p.  109.  Nothing  is  more  in- 
discreet in  cases  of  goods  sold,  or 
work  and  labour,  which  are  ex- 
pected to  be  undefended,  than  to 
trust  to  proof  of  a  supposed  admis- 
sion of  the  debt  to  a  witness,  in- 
stead of  proving  the  delivery  and 
price  of  the  goods  in  the  one  case, 
and  the  doing  of  the  work  and  its 
value  in  the  other;  became  it  to 
often  hiqipens,  that  the  witness  who 


is  to  prove  the  admisaioB  saqrs,  tint 
no  amount  was  jneotioiied;  nd 
thus  it  is  not  uncommon  fer  the 
plaintiff  either  to  be  nonsuited  «r 
obliged  to  take  a  verdict  far  muck 
less  than  his  demand;  in  cases 
where  he  could  have  easily  made 
out  his  full  claim,  if  one  or  tiro 
other  witnesses,  who  were  not  sob. 
pcenaed  under  the  mistaken  notioD 
of  eeopony,  hod  been  in  attend- 
ance. 


2Vov.  Iff. 

If  in  an  aclkm 
ibr  fidae  impri* 
■onment,  two  of 
the  defendanti 
art  aequltced, 
because  they 
were  constables, 
and  the  veottc 
wu  not  laid  in 
the  proper  coun- 
ty, another  de- 
fendant is  not 
entitled  to  be  ac- 
quitted as  acting 
in  their  aid,  if 
in  hit  plea  he 
state,  that  he, 
''as  owner  of  a 
certain  boose, 
and  the  other 
defendants,  as 
constables,  act* 


tmgtm 
took  the  plain- 
tiff, fee." 


Bond  9.  Rust  and  Others. 

A.SS  AULT  and  false  imprisonment.  Pleas — \st.  The  ge- 
neral issue ;  and  id.  That  the  plain  tiff  was  making  a.distorb- 
ance  and  doing  wilful  damage  in  the  house  of  the  defendant 
Rust;  and  that  he,  as  pwner  of  ^the  said  house,  and  the 
other  two  defendants  as  constables  acting  in  his  aid,  took 
the  plaintiff  to  a  watch-house»  a3  they  lawfully  might  (a). 
Replication — De  injuria. 

From  the  evidence  it  appeared,  that  the  defendant  Rust 
was  the  owner  of  a  house  in  Charlotte  Street,  Blackfirian 
Road,  in  the  county  of  Surry;  and  that  the  plaintiff  ami 
other  workmen  were  taking  down  a  room  of  the  house,  bj 
the  consent  of  a  person  who  had  been  Rust's  tenant;  and 

(«)This  jaatificatton>was  framed  on  the  stat  1  Geo.  4,  c.  56,  commonly 
called  the'malidocis  trespass  act. 


TRINITY  TEIWI,  7  GEO,  IV.  3** 

that  the  three  defetO^nf^  took  the  plamtiflT  to  a  wftcV      ,}^^ 
house^where  he  was  detained  all  nightj  but  yf^  discharged        Bom 
by  the  inagistratp  pp^  day*  jIbbt. 

Abbott,  C.  J. — ^A9  the  whole  of  this  occurred  in  S^rry » 
the  conatablea  must  hp  ^quitted  (&)• 

Gurney  for  the  defendants. — I  submit  that  Rust  is  also 
protected,  because  be  was  acting  in  th^  ^. 

Abbott^  C.  J. — ^Tbe  plea  ^tes,  that  they  were  acting, 
m  his  aid,  an^  npt  he  in  their'p;  and  he  isj  the^forei  not 
entitled  to  that  protection. 

...  4 

A  verdict  was  taken  for  the  plaintiff  as  against 
Rust,  subject  to  the  opinion  of  the  Court 
above,  on  the  question,  whether  the  de- 
fendant Rust  could  justify  what  he  had 
done,  under  the  stat.  1  Geo.  4,  c.  56.    The 

constables  were  acquitted. 

% 
Benman  and  E*  Latoe^t  for  tl^e  plaintiff.    . 

Gwrney  and  ChiUjfi  for  fhe  delenidaQts. 
[Attoniies— JZt^Aifi^/and  itfcyni^.] 

(&)  See  the  stat.  31  Jac.  1,4. 12,  s.  5,  and  onU^  Vol.  I.  p.  41>  n.  (#). 


Ragostt  f.  Bishop.  ^^-  ^^' 

Assumpsit  to  recover  lO;.  10«.,  being  the  amQunt  The  muter  of 
of  one  year's  subscription,  alleged  to  be  due  from  the  de-  ^e  proper  per- 
fendant  as  a  member  of  the  Cocoaptree  Club,  in  St.  James's  ^^^^^^ 
Street,  for  the  year  182*.  ^^  •"«» 

.  OK  DU  Ml DWSRV" 

It  appeared  from  the  evidence,  that  the  jd^intiffwas  tSout  andifbj 
master  of  that  dub,  and  that  the  defendant  became  a  mem-  ^^  memb« 

is  to  be  taken. 
tt  coDtiDning  to,  unlen  he  give  previouf  notice  of  hii  intention  to  diaoontlnne  being  a  neinbery  he  ii 
Ii*bit  to  be  foed  for  fail  airean  of  subicriptions,  nnlew  he  can  pre  Ve  that  hi  ga?e  tuch  aotiee. 

AA2 


au 


1826. 


Raggett 

r. 
Bishop. 
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ber  in  the  year  1823,  the  subscription  being  ten  guineai 
a-year.  By  the  rules  of  the  club,  (which  were  put  in),  it 
appeared  that  the  subscription  was  to  be  piud  every  year, 
on  the  1st  of  January ;  and  that  if  no  notice  werepven  bj 
members  of  their  intention  to  discontinue,  they  were  to  be 
considered  as  members.  By  one  of  these  rules,  the  mss- 
ter  was  empowered  to  collect  the  "  house  bills.** 


Scarlett  for  the  defendant. — ^I  submit  that  the  phuntiff 

is  not  th^  proper  person  to  sue.    The  jmaster  of  a  chib  b 

jnerely  -the  agent  of  that  club,  who  have  their  general 

meetings,  and  make  regulations  independent  of  the  master 

Abbott,  C.  J. — I  think  that  as  the  plaintiff  is  the  mas- 
ter of  the  house,  every  member  must  be  considered  as  t 
debtor  to  him  for  his  arrears.  The  members  may  take 
upon  them  the  management  of  the  affairs  of  the  club;  but 
I  think  they  are  bound  to  pay  the  master;  and  if  so,  the 
defendant  is  liable  in  this  action,  unless  he  can  sl\ew  that 
in  the  year  1823,  he  gavie  notice  of  his  intention  to  dis- 
continue hb  subscription  after  tiiat  year. 

Verdict  for  the  plaintiff. — Damages,  10/.  lOs. 
Gumetf  and  Chitty^  for  the  pluntiff. 
Scarlett ^  for  tiie  defendant 

[Attomies— JPifftcr  jr  S,^  and  JoJkiufMc.] 


An  intoWent 
debtor  {•  not  a 
competent  wit- 
nets  for  the 
pkintiffin  an 
action  by  his 
assignee  to  re- 
cover a  ium  doe 
4br  work  done 
by  him  before 
his  insolTency. 


WiLKiNS,  Assignee  of  Keen,  an  Insolvent,  r.  Ford. 

Assumpsit  for  work  and  kbour  done  by  t&e  insol- 
vent before  his  insolvency.  Plea — General  issue;  with  i 
notice  of  set  off. 

The  plaintiff's  title,  as  assignee,  was  made  out,  and  tbe 
insolvent  was  called  to  prove  the  work  done.  On  tbe 
toire  dire  he  stated,  that  his  estate  would  not  pay  SCi^in 
the  pound. 
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Abraham  (at  the  defendant. — I  sulHmii  that  he  it  not 
a  competent  witness.  This  is  not  like  the  case  of  a  certi- 
ficated bankrupt;  because,  till  20«.  in  the  pound  are  paid; 
an  insolvent's  future  effects  are  liable. 

Abbott,  C.  J^-^-^Certainly,  and  the  more  that  is  paid  by 
the  effects  that  are  assigned  under  the  insolvency,  the  less 
will  be  to  be  paid  by  him  afterwards,  out  of  his  futuiTe  ef- 
fects :  therefore,  by  increasing  the  verdict  to-day,  he  de- 
creases his  own  future  liability.  I  think  he  is  not  a  com- 
petent witness. 

The  case  was  made  out  by  other  evidence. 

Verdict  for  the  plaintiff. 
Gurhey  and  Andrews  for  the  plaintiff. 
Abraham^  for  the  defendant. 

[Attomies — Plaits^  and  StephtniS^ 


Barnes  v.  Winkler.  jVoi».  3rf. 

A  SSUMPSIT  for  board  and  lodging  furnished  to  the  A  Court  for  the 
defendant's  wife  up  to  the  month  of  October,  1824;.  ^tSSI  under  40i., 
Plea— General  issue.  "»y  p^«  H8- 

,  ment  for  the 

For  the  plaintiff,  a  promise  to  pay  2/.  \Zs.  was  reued  on.  piaiatifl^  ai- 

The  defence  was,  that  on  the  23d  of  September,  1 824,  ^^ttuuTe 

the  plaintiff  summoned  the  defendant  to  the  Middlesex,  Jj^*  ^^^l""""* 

County  Court,  for  the  board  and  lodging  up  to  that  time ;  pUuntiflTwiu 

and  that  the  case,  i^er  being  fully  heard,  was  dismissed  of  biidebtas 

on  mente.  ^i^„  „„|^, 

To  prove  this,  a  derk  from  the  County  Court  produced  40i.,  provided 

*  there  be  no- 

thing in  the  act 
of  Parliament  constituting  that  Court  which  prevents  hu  so  doing.     The  judgment  of  a  Court  for 
tlie  recovery  of  debts  under  40#.  is  not  conclusive.    0at  poof  that  the  pl^tiff  sted  there  for  the 
dAt  be  now  seeks  to  recover,  and  that  his  complaint  was  dismissed  on  merits,  is  proper  for  th»> 
consideration  of  the  Jurv. 
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the  book  kept  at  that  Courts  in  which  he  made  nmiutes 
Barnes      of  the  cases  as  they  were  disposed  of:  he  stated,  that  this 
V-  case  was  dismissed  on  merits;  and  that  although  diat 

Court  could  only  take  co/;rnizance  6f  debts  undet  4Qr., 
the  case  would  not  be  dismissed,  beca,use  the  debt  appear- 
ed to  be  greater  in  amount  than  40t.«  provided  that  die 
plaintiff  consented  to  waive  enough  of  his  debt  to  bring  it 
under  40«. 

Abbott,  C.  J.  (in  summing  up;)— ^If  a  man  dismiss 
his  wife  without  reason,  afid  any  one  supply  her  with  ne- 
cessaries, the  husband  must  pay  for  them;  and  so  he  must 
if  they  are  suppfied  by  his  consent ;  but  if  the  wife  goes 
away  of  her  own  accord,  the  .husband  is  not  liable.  The 
plaintiff  here  relies  on  the  husband's  consent.  Now  die 
defence  in  this  case  is,  that  the  plaintiff  sued  on  his  claiifl  for 
this  very  board  and  lodging,  which  is  the  subject  of  the  pre- 
sent action,  in  the  County  Court,  and  that  his  complaint  was 
dismissed.  We  have  been  told,  that  if  the  debt  be  of  a 
greater  amount  than  that  Court  can  take  cognisance  cf, 
the  plaintiff  has  judgment  4^  his  favour,  if  he  waives  ewnigii 
to  bring  it  under  21. ;  and  in  point  of  law,  if  a  debt  o{2L 
and  more  is  due,  and  the  plaintiff  consents  to  waive  it, 
and  to  claim  only  1/.  19«.  6d,,  and  wishes  to  resort  to  a 
cheap  tribunal  for  the  recovery  of  it,  I  see  ho  reason 
why  he  may  not  do  so,  provided  there  be  nothing  in  the 
Act  of  Parliament  constituting  that  Court  which  prevents 
him.  The  judgment  of  the  County  Court  is  in  this  case  not 
conclusive;  but  it  is  fit  matter  for  consideration  in  esti- 
'mating  whether  the  wife  of  the  defendant  was  at  the  house 
of  the  plaintiff  by  the  assent  of  her  husband,  because, 
something  might  have  occuired  at  the  County  Court,  to 
shew  that  the  plaintiff  took  her  on  his  own  responsibility* 

Verdict  for  the  plaintiff.— Damages,  22.  Its. 

AkdreUfs,  f<Hr  the  plaintifr. 

Gurney^  for  the  defendant. 

[Attoniics^Pfo«#,  and  /farNicr.] 
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Courts  of  Requests  are  establish- 
ed by  different  acts  of  Parliament 
in  various  parts  of  the  kingdom. 
And  ii;  fai  a  case  within  their  jurid- 
diction,  a  plaiotiir  sues  in  ^  wtp^ 
rior  Courts,  he  is  put  under  great 
disadYantages,  such  as  paying  dou- 
ble coslSy  fcc.  These  Courts  hare 
jurisdiction  in  a  great  many  large 
towns,  and  also  in  many  oeses  over 
hundreds,  wapentakes,  parishes, 
&c.  Ihey  ale  much  too  numerous 
to  be  enumerated  in  this  note; 
but  the  places  in  which  they  have 
jurisdiction,  and  the  extent  of  the 
powers  of  each,  with  all  other  ne- 
oesaaiy  information,  will  be  found 
Mr.  Fratft  work  on  Courts  of 


m 


Becpiests;  some  of  them  have  only 
juziadiction  to  the  amount  of  40f ., 
many  more  extend  to  6l. ;  among 
which  are  those  of  London  and 


Southwaik.  That  of  Bath  (which 
also  includes  the  parish  of  Walcot, 
and  a  great  deal  of  the  surrounding 
oeighbonifaood)  extends  to  10/.;  and 
this,  and  several  odiers,  not:  osly 
hare  cognizance  over  cases  of  debt, 
but  also  of  trover,  detinue,  tres- 
pass in  taking  goods,  rent,*  bills  of 
exchange  and  promissory  notes, 
and  bonds  for  the  payment  of  mo- 
ney. 

The  case^  on  die  subject  of  costs, 
where  actions  have  been  brought 
in  the  superior  Courts,  where  the 
subject  matter  was  within  the  ju- 
risdiction of  a  Court  of  Requests, 
will  be  found  in  2  Arch.  K.  B.  Pr. 
294. 

As  to  actions  brought  in  England, 
where  the  cause  of  action  arose  in 
Wales,  See  Meon  v.  WHUam, 
antty  Vol.  L  468. 


WlNKIiBR. 


Appleton  v»  Campbell. 

Assumpsit  for  board  and  lodging.  The  defence  was, 
that  the  defendant 'w^s  an  immodest  woman,  and  used  the 
lod^gs  for  the  purposes  of  prostitutibni  to  the  knowledge 
of  the  plaintiff. 

To  substantiate  this,  another  female,iwho  Lodged  in  tlie 
house,  and  who  was  called  for  the  plaintiff^  provedj  on  her 
cross^xanwnation,  that  the  defendant  was  in  the  habit  of 
leceiving  male  mitors»*  and  that  the  plaintiff  used  some- 
times to  open  the  door  for  them ;  aod  that  the  plaintiff 
told  li£r,  that  the  defendant  was  an  immodest  womant 


No9.  4th. 

IfapartyletB 
lodj^ngtoan 
immodest  wo- 
msQf  to  eoahle 
her  to  cowort 
with  tihe  othQi 
n^j,  be  cannot 
xecover  in  an 
action  for  the 
lodgbg  80  8up* 
plied;  but  if  the 
woman  merely 
lodges  there, 
and  receives  her 
visitors  else- 
whare,  he  may* 


Abbott,  C.  J. — If  a  person  lets  a  lodging  to  a  woptian, 
to  enable  her  to  consort  with  the  other  sex,  and  for  the 
purpoees  of  prostitution,  he  cannot  tecoyer  for  tba  lodging 
aorapplied.    Bu^  if  the  defendanl;  bad  her  lodgiags  therCf 


SIS 


1826. 


Appleton 
r. 

Campbell. 


CASES  AT  NKI  PRIUS. 

and  receired  her  visitors  elsewhere,  the  plaintiff  may  le* 
cover,  although  she  be  a  woman  of  the  town,  because  per- 
sons of  that  description  must  have  a  place  to  lay  dieir 
heads;  but  if  this  place  was  used  for  immonl  purposes, 
the  plaintiff  cannot  recover. 

Verdict  for  the  defendant 

Gumey  and  Abraham^  for  the  plaintiff. 
Scarlett,  for  the  defendant. 

[Attomies— &.  WUlumu,  and  Carlon  ^  H.^ 

Se«  the  case  of  Bom  v.  Bennett,  1  Camp.  246,  and  the  cases  thcve  ated. 


CX)URT  OF  COMMON  PLEAS. 

Sittings  at  JVestmif utter,  in  Trinity  Term,  1826. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


May  27th. 

In  an  action 
of  ejectment, 
theplaintiffmust 
be  nonsuited,  if 
it  be  proved  that 
a  nodce  to  quit 
at  the  end  of  dx 
months  was  giv- 
en by  the  lessor 
of  the  plaintiff  to 
the  occupier  of 
the  premises  a 
short  time  before 
the  bringing  of 
the  action. 


Doc>  on  the  demise  of  Scott,  r.  Miller. 

JjiJECTMENT  to  recover  possession  of  certain  premises 
at  Westminstery  for  the  breach  of  the  covenants  to  pay 
rent  and  repair. 

On  the  part  of  the  defendant^  it  was  proved,  that  a  short 
time  before  the  action  was  broughti  a  notice,  dated  the  21st 
of  December,  1835,  was  given  by  the  lessor  of  the  plaintiff 
to  the  defendant,  requiring  her  to  quit  and  deliver  up  the 
premises  on  or -before  Midsummer-day,  18S6|  describing 
them  in  these  terms,  "  which  you  now  hold  of  me  as  ten- 
ant from  year  to  year." 

Faugkan,  Serjt.  submitted,  that  this  notice  could  have 
no  opeiration  to  defeat  the  action,  as  the  party  might  not. 
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at  the  time  when  it  was  given,  have  discovered  the  state  of 
the  premises. 

Adamt^  Serjt.,  contended,  that,  pending  th^e  notice,  the 
action  was  not  maintainable,  inasmuch  as  it  was  a  waiver  of 
the  forfeiture,  and,a  continuation  of  the  tenancy.  He  cited 
lioe  ▼.  AUan  (a),  where  it  is  said,  that  the  receipt  of  rent 
is  such  an  affirmation  of  a  tenancy,  as  to  prevent  the 
bringing  ejectment  for  a  precedent  forfeiture. 

Best,  C.  J. — ^The  giving  a  notice  to  quit  is  similar  to 
the  receipt  of  rent.  Otherwise,  a  man  might  be  at  Uberty 
to  say  to  his  tenant,  ''  you  may  stay  in  for  six  months,**  and 
then  immediately  after  bring  an  ejectment  against  him. 
This  is  my  opinion,  in  the  absence  of  any  authority  which 
decides  the  point.  I  think  the  plaintiff,  under  the  cir- 
cumstances, must  be  called. 

Nonsuit,  with  leave  to  move  (6). 

VaugAan,  Serjt.,  and  JSteer,  for  the  plainti£ 
Adams i  Serjt.,  for  the  defendant. 

[Atfomies-^yovfi^,  S.  ^  E.,  and  BrilL] 

(a)  3  Taunt.  78.  (6)  No  motion  was  made. 
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Second  Sittings  at  GmldhaU  in  Trinity  Term,\%W. 


J^^  **'•  Pratt  v.  Willet. 

If  an  agent  em-    ASSUMPSIT  for  gOOds  sold. 

^^J^J^^         A  man  named  Surtees,  being  authorised  to  sell  ooab  as 


baigain  in  his     (]|q  ai^ent  of  the  pkuitiff.  went  to  the  defendant,  who 

Qwn  name  with  '^  .,.  i^ 

a  trndetman  to  tailor,  and  m  his  own  name  made  a  bargain  to  mmiah  the 
coals  on  credUt,  defendant  with  coals  on  credit,  for  which  the  defendant 
for  wMd^  in  re-  ^^^g  ^  fumish  him  with  clothcs  also  on  credit.   At  one  time, 

turn,  he  is  to  re* 

oeiTe  goods  on  when  he  called,  he  gave  to  the  defendant's  wife  a  card, 
ooaisandthe  on  which  was  written  '*  Surtees,  Coal-merchant,**  &c. 
i^tei^^  When  the  coals  ^ere  delivered,  there  was  in  the  tickets 
icaiseUer  of  the  gent  with  them  the  name  of  Pratt,  as  the  seller.     The  de- 

ooau  ma  J  reoor- 

cr  the  pfke  of     fendant  had  delivered  clothes  to  Surtees  in  perfomuuice  of 

Viiia  namebe'     ^^  part  of  the  baXgEM. 

In  the  ticket  sent 
with  the  coals  as 

the  seller,  be*  For  the  defendant,  it  tvas  contended,  that  the  plaintiff 

manafterthatis  had  no  right  to  sue  him  for  the  coals,  as  the  bargain 

^"^eMtoire'  had  been  made  with  Surtees  as  a  principal,  without  any 

^^^ri^***"?  ""  knowledge  of  his  being  the  pldntiff's  agent,  and  therefore 

ahonid  not  con-  that  the  price  of  the  clothes   might  be  set  off  against 

him  as  a  princi-  that  of  the  coals.    The  case  of  George  v.  Clageit,  was 

^  cited  (a). 

Best,  C.  J.,  was  of  opinion,  that,  as  the  name  of  the 
plaintiff  was  in  the  tickets  as  the  seller  of  the  coals,  the 

« 

defendant  ought  to  have  made  inquiry  into  the  nature  of 
the  situation  of  Surtees,  and  should  not,  after  that,  have 


(a)  7  T.  R.  359.    The  point  de-  thing  of  any  principal,  tibe  bujrer 

cided  in  that  case  was,   that  *'  If  may  set  off  any  demand  he  may 

a  &ctor,  who  sells  under  a  del  ere-  have  on  the  &ctor  against  the  de- 

dere  commission,  sells  goods  as  tiis  mand  for  the  goods  made  by  the 

own,  and   the  btiyer  knows  no-  principal.^ 
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dealt  with  hiui  as  a  prmcipal*    His  Lordship  left  the  qses-        1886. 
tion  to  the  juryi  who  fotind  a  Vtuirt 

Verdict  for  the  plaintiff.         WniLBt. 

Wilde,  Serjt.,  and  Cruder,  f6r  the  plahitiff. 
Va9igh0nf  Serjt.9  and  Pattesan,  for  the  defendant. 

[AttoTmedr-Brution,  and  VTn^Al.] 


Ware'  0.  Juda.  j^,ie  i6<iL 

J.  HE  first  count  in  the  declaration  stated,  that  in  consid-*  An  allegation 
eration  that  the  plaintiff  would  lend  and  deliver  to  thfe  ^^^J^^ 
plaintiff  a  certain  horse  of  his,  to  be  driven,  harnessed  to  a  plaintiff  lent  a 
thmsefjrom  Dorset  Crescent  to  Dartford,  and  back  again;  ported  by  eri- 
the  defendant  undertook  that  he  would  not  perform  alio-  hrSt  ^a**** 
ther  and  different  journey,  and  that  he  would  drive  and  Jf**^;  ^"  ■"  "' 

"^  '^'  tion  for  injury  to 

use  the  horse  in  a  moderate,  careful,  and  proper  manner,  a  hone,  proof 
It  then  averred,  that  the  plaintiff  did  lend  the  horse,  but  ant,  onVing  ~ 
that  the  defendant,  not  regarding  his  promisci  wfent/f  6Wi  M^ii&ma 
Dorset  Crescent  toChathamj  and  back  again;  ahd  that  he  ^^JJ*J**j  _ 
so  imxboderately,  violently,  catelessly  kaA  impf  6petly  drove  atead  of  to  Dart- 
.the  horse,  that  its  knees  an^  head  were  much  cut  and  injured ;  toMs'undertak- 
in  consequence  of  which  the  plaintiff  was  deprived  of  the  ing»««*ted,that, 

*  "^  *  m  net,  he  only 

uM  of  it  tot  the  spa^  of  teii  weeks,  and  had  to  pay  a  cer-  drove  to  Dart- 
tain  sum  of  money  for  its  cure,  and  was  ultimately  forced  to  support  an  al- 
to sell  it  for  a  less  price  than  it  would  have  fetched  if  the  J^ftSS^wtT 
defendant  had  not  so  acted.    There  were  other  counts,  J^^eorfy  to 

Dartford;  and 

omitting  different  parts  of  the  special  matter,  and  one  stat-  it  ii  notneceasa- 
ing  generally  that  the  defendant's  promise  was,  that  "  he  tinctevidenoe 
would  take  due  and  proper  care"  of  the  horde.    Plea —  pLlittthetime 

Non  assumpsit.  whentlieagiw- 

^  *  ^  ^  ment  was  made. 

The  witnesses  in  their  evidence  spoke  of  the  animal  as  infuchan 

action,  if  it  ap- 
pear tint  the  ammal  was  the  property  of  the  plainliiT,  but  let  by  a  stable-keeper  to  the  defiwidant 
in  a  pecnniary  recompense,  the  judge  at  the  trial  will  not  call  upon  the  plidntiff  to  ahew  that  he 
was  sntfaoriaed  to  let  hones  Uxt  hire,  if  the  ddtmdant  does  not  proNiuce  any  statute  or  other  autho- 
rity mddng  regulations  on  the  subje<k.  Ifor,  in  the  absence  of  such  authority,  will  he  rescrye  the 
point. 
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1826.  a  mare.  The  only  evidence  on  the  part  of  the  plaintWoT 
the  terms  of  the  contract  was^  that  the  defendant,  m  a 
conversation  <with  the  plaintitf  subsequent  to  the  injury 
said,  that  he  had  not  driven  the  mare  all  the  way  to  Chat> 
ham,  but  only  to  Dartford,  and  that  he  had  hired  another 
to  go  from  Dartford  to  Chatham. 

Vaughan,  Serjt.,  upon  this  made  two  olijections:  Firsi, 
that  the  term  horse  used  in  the  declaration  was  incor- 
rect, it  appearing  from  the  evidence  that  a  mare  was  the 
thing  lent ;  and,  Secondly^  that  the  evidence  given  of  the 
terms  of  the  contract  was  not  sufficient  to  support  the  al- 
legation of  it. 

Best,  C.  J.,  was  of  opinion  that  neither  of  the  objectioitt 
was  tenable.. 

Faughan,  Serjt*,  then  called  a  witness,  who  stated  that 
he  went  with  the  defendant  to  the  livery  stables  of  a  man 
named  Tay,  and  that  the  defendant  agreed  with  Tay  for 
the  mare  in  question,  to  go  to  Dartford,  for  15#.  for  the 
day.  Upon  this,  he  submitted,  that  the  plaintiff  was  bound 
to  shew  that  he  was  licensed  to  let  horses. 

Best,  C.  J. — I  think  not:  shew  me  some  statute  upon 
the  subject. 

Vaughan,  Serj  t.  —Will  your  Lordship  reserve  the  point 

Best,  C.  J. — Certainly  not.  You  have  not  made  me 
doubt.  If  your  client  wishes  me  to  give  him  an  opinion  on 
the  revenue  laws,  he  must  lay  some  authority  before  me. 

There  was  conflicting  evidence  as  to  the  cause  oT  the 
injury. 

The  jury  found  for  the  plaintiff 
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Tadd^,  Serjt.,  an<J  Payne,  for  the  plaintiff.  1826., 

Faughan,  Serjt.,  for  the  defendant.  ^^** 
[Attomies — VTntfon  jr  Sbn,  and  Jmuti:] 


Matthias  «?•  Mesnard.  j^^  I5^ 

Trover  for  coVn.  The  plaintiff  was  a  com-mer-  com  sent  to 
chant,  residing  in  Wales,  and  the  defendant  landlord  J„^^rit^^'' 
of  premises  occupied  by  Messrs.  Ryland  &  Knight,  light-  by  Um  in  the 

«  WArdiousc  01  ft 

ermen  and  granary-keepers  to  Messrs.  Ryland  &  Son,  granary  keeper, 
who  were  the  plaintifTs  fagtors  in  England.  Messrs.  a^y°warehouse 
Ryland  &  Son  had  no  warehouses  of  their  own,  but  de-  °^^'  ?r°» " 

■^  ^   .     .  ^     ^  •  under  the  same 

posited  the  com  sent  them  by  the  plaintiff  for  sale,  in  the  protection  ^ 
warehouses  of  Messrs.  Ryland  &  Knight.    In  the  month  tress  for  rent,  as 
of  January,  1826,  rent  being  due  from  Messrs.  Ryland  ^rited'nt^ 
&  Knight,  the  defendant  put  in  a  distress,  and  took  some  warehouse  be- 

,     ,  longing  to  the 

corn  of  the  plaintifTs,  which  happened  to  be  lying  on  their  factor  himself. 
premises..    To' recover  this  com,  the  present  action  was 
brought. 

Wilde,  Serjt.,  for  the  plaintiff,  contended,  that  corn 
placed  in  a  public  warehouse  for  the  purpose  of  being 
sold,  was  not  liable  to  be  taken  under  a  distress  for  rent; 
because  warehouses  would  be  injured  if  th6y  could  not  af- 
ford protection  to  the  goods  of  third  persons,  which  were 
deposited  in  them. 

Toddy,  Serjt.,  for  the  defendant,  denied  that  the  ac- 
,  tion  was  maintainable.  The  indulgence  of  a  factot  has 
been  extended  to  a  wharfinger,  but  not  to  a  warehouse- 
.  keeper.  The  cases  determined  have  been  of  this  nature. 
The  first  was  the  case  of  a  wharfinger,  on  whose  wharf 
goods  are  of  necessity  placed  for  importation  or  expor- 
tation ;  and  it  is  on  the  ground  of  necessity  that  good^ 
so  placed   are   protected.     The  other  was  the  case  of 
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-i^f^^       goods  in  the  factor's  own  warehouse;  but  in  the  inwent 
Matthus     case  we  are  carried  a  step  farther. 


V, 

Mbsnau). 


Best^  C.  ^.  --^Look  at  what  is  quoted  in  the  case  of 
Thomson  v.  Mashiia  (a),  from  Lord  Holt's  opinion  in  the 
case  of  Gisboum  v.  Hursty  where  he  says,  ^'  that  goods 
''  delivered  to  any  person  exercising  a  public  trade  or  em- 
**  ploymenti  to  be  carried,  wrought,  or  managed,  in  the 
<'  way  of  his  trade  or  employ,  are  for  that  ^e  un- 
der a  legal  protection^  and  privileged  from  distress  for 
rent;"  and  where  his  Lordship  also  allude^  to  a  case  of 
Rede  V.  Burleyfjb),  where  ^o  tradesmen  brought  their 
wool  to  a  neighbpur's  bam,  which  he  kept  for  his  private 
use,  and  it  was  held  th^t  \i  could  not  be  dlsti^ained*  I  <ai 
of  opinion,  that  there  is  no  substantial  difference  between 
the  case  of  a  factor's  wardibuse  a^d  the  warehouse  of  fM|o> 
ther  which  the  factor  uses. 

Taddy,  Serjt. — The  plaintiff  should  have  known  tbat 
his  factors  had  no  warehouse,  and  should  ha^e  fd^oed  bis 
com  with  some  person  who  had  one.  This  case  is  qpl 
founded  on  the  necessity  of  trade.  It  is  not  necessary  to 
employ  a  factor,  who  is  to  employ  a  warehouse^keeper  un- 
der him. 

Best,  C.  ). — If  the  cases  jreferred  to  ha4  (decide^  the 
insulted  points  of  a  factor's  and  a  wharfinger's  protectiaflii 
I  should  have  paused  in  my  determination  now.  Bat  the 
judges  in  those  cases  only  confirmed  the  general  principle. 
A  landlord  has  by  the  general  law  a  r^^t  to  take  aaj  pro- 
perty found  upon  the  premises  of  his  tenant.  Butmai^ 
years  ago,  in  favour  of  trade,  exceptions  were  nmde,  as  is 
the  case  of  the  delivery  of  cloth  to  a  tailor,  wd  in  many 
other  cases.  A  landlord  must  know  that  he  cannot  take 
the  com  of  other  parties ;  and  therefore,  if  his  tenants  are 

(a)  8  Mooie,  360.  {b)  Cio.  Eli*.  590. 


TRINITY  TERM,  7  GEO.  IV. 

gramrj  keepersi  he  can  take  other  secwrity  for  Ins  rent. 
What  foreigner  or  what  person  lining  in  the  country  wonl4 
send  articles  to  a  gFanary-4eeper/  if  they  were  to  be  puJk  in 
danger  in  fkiM  way.  It  seems  to  me,  that  I  should  be 
breaking  in  upon  a  principle  ahnost  essential  to  the  ex* 
istence  of  trade,  it  I  were  to  hold  that  this  plaintiff  is  not 

entitled  to  recover. 

Verdict  for  the 

WUde^  Serjt.,  and  Jeremy,  for  the  plaintiff. 

Toddy 9  Serjt.,  and  Carier,  for  the  defendant 

[Attoraies — Allen,  and  Parker  9f  Sont!\ 


TawNJB  «•  CHOWDER,  Esq.  and  Another,  Sheriffs  isf 

Middlesex. 

v/ASE  against  the  defendants  as  Sheriffs  of  Middlesex,  for 
a  false  return  to  a  writ  ot  fieri  facias ,  sued  out  against 
Thomas  George  Western,  at  the  suit  of  the  plaintiff,  in- 
dorsed, to  levy  S19L  liis.  6d.  besides,  &c.  The  first  count 
of  the  declaration  stated,  that  the  sheriff  levied  to  the 
amount,  and  falsely  returned  nulla  bona,*  and  the  second, 
that  he  could  and  might  have  levied,  but  that  he  neglected 
to  do  so.    Plea — General  issue. 

It  appeared,  that  a  sum  of  309/.  was  in  the  hands  of  Mr. 
Henchman,  of  the  Sheriff  of  Middlesex's  office,  that  sum 
having  been  paid  into  his  hands  by  a  person  named  Lang- 
don.  Some  time  after,  a  bill  of  sale  had  been  executed  by 
the  sheriff  to  a  person  named  Crook,  of  the  goods  taken 
by  the  sheriff  under  an  execution  against  Western,  at  the 
suit  of  Mrs*  )Stone.  The  bill  of  sale  was  dated  on  the 
lOtii  of  March,  18S5.  It  also  appeared,  that  Western 
lived  in  a  large  house  in  New  Ormond  Street,  and  used  the 
goods  included  in  that  bill  of  sale ;  and  that  a  considerable 
quantity  of  them  were,  by  the  direction  of  Western,  re- 
moved off  the  premises  in  New  Ormond  Street,  about  tiie 
22nd  of  January,  1826,    On  the  23rd  of  January,  a  writ  of 


June  17IA. 


Inantctioii' 
for  A  &Iie  return 
atnuUahona 
toa>l.>k,  If 
the  plainafT 
shew  the  debtor 
to  be  poiieiied 
of  certain  goods, 
it  is  no  defence 
for  the  shetiff 
to  shew  a  prior 
execution  to  an 
amount  of 
greater  Talue,  if 
to  that  execu- 
tion the  sheriff 
also  returned 
mUla  bamu 
Nor,  if  the  she- 
riff has  the  pcD> 
ceedsofthe 
goods  in  his 
ha«ds,isitany 
defence  to 
shew  that  the/. 
/Sli  on  the  re- 
turn of  which 
the  action  is 
brought,  was 
delivered  at  the 
sheriff's  office 
at  a  quarter 
past  5  o'clock  on 
the  day  on  which 
it  is  returnable. 
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.  fieri  fiiciag  was  sued  out  against  Western,  at  the  suit  of 
TowvB  persons  named  Machin  and Debenham,  to  levy  414/.  14«.8c/. 
Crowdbb  ^"^  ^^  present  plaintiff  was  their  attorney  in  that  case. 
To  that  executioi^y  the  sheriff  returned  nMa  boma^  on 
which  an  action  for  a  false  return  had  been  commenced, 
but  had  not  been  brought  to  trial.  It  also  appeared,  that 
the  writ  o{  fieri  facias  in  the  action  of  Taume  v*  Western 
(on  the  return  of  which  the  present  action  was  brought,"^ 
was  delivered  at  the  sheriff's  office  on  the  13th  of  February, 
at  a  quarter  past  5  o'clock,  and  was  returnable  in  eight 
days  of  the  Purification  (the  same  day).  To  this  there  was 
also  a  return  of  ittt/Za  bona^  which  was  now  alleged  by  the 
plaintiff  to  be  false. 

Vaughafif  Serjt.,  for  the  defendants. — The  writ  of  fieri 
facias  wsis  sued  out  by  the  plaintiff,  after  the  Court  had  rui- 
en  on  the  last  day  ot  the  Term ;  and  after  that  day  the  she- 
riff had  no  power  to  do  any  thing.  There  is  no  evidence 
that  the  sheriff  had  notice  of  any  goods  that  Western  was 
possessed  of;  and  therefore  no  negligence  can  be  imputed 
to  the  sheriff.  Another  point,  which  must  put  an  end  to  thi^: 
actionals: — Machin  and  Debenham's  execution  was  pri- 
or to  this.  Now,  if  the  bill  of  sale  b  good.  Western  had  no 
goods;  and  if  the  bill  of  sale  is  bad,  then  the  goods  are  ab- 
sorbed by  that  execution :  but  either  way  there  could  be 
no  goods  to  satisfy  the  plaintiff's  execution.  And  as  an  ac- 
tion is  brought  for  a  false  return  to  Machin  and  Deben- 
ham's  writ,  if  the  goods  were  Western's,  the  sheriff 
would,  if  a  verdict  was  found  against  him  here,  have  to 
answer  twice  for  the  same  goods. 

Best»  C,  J. — ^If  you  have  returned  nuHa  bona  to 
Machin  and  Debenham's  executioUj  that  wfll  not  protect 
you. 

Vaughan,  Serjt. — We  are  also  in  a  condition  to  prove, 
that,  before  both  these  executions,  the  goods  were  sold  by 
bill  of  sale  to  a  person  named  Crook,  who  kept  a  man  in 


TRINITY  TBRM,  7  GEO.  IV. 
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possession  of  them.  If  the  bill  of  sale  is  valid^  the  goods 
did  not  belong  to  Western,  and  the  return  is  a  true  one ; 
and  as  to  the  late  delivery  of  the  writ  of  execution^  it  should 
be  observed,  that  the  sheriff  could  not  instruct  counsel  to 
move  to  enlarge  the  time  for  returning  the  writ,  as  it  was 
on  the  last  day  of  the  Term,  and  the  Court  had  risen. 

Best,  C.  J. — ^If  the  sheriff  had  not  been  jn  possession  of 
the  proceeds  of  the  goods,  he  had  abundant  cause  to  shew 
against  an  attachment;  he  might  have  stated  that  the  exe- 
cution was  issued  to  hurt  him,  and  not  for  the  purpose  of 
being  executed. 

On  the  subject  of  the  bill  of  sale,  evidence  was  given, 
that,  on  the  10th  of  March,  1825,  Crook,  who  was  the  she- 
riff's broker,  took  the  bill  of  sale  of  the  goods  at  the  desire 
of  Western ;  and  that  a  man  belonging  to  the  officer  of  the 
sheriff  in  Mrs.  Stone's  execution,  kept  possession;  and 
Crook  stated,  in  his  cross-examination,  that  Western  was  to 
have  the  goods  back  again,  if  he  could  repay  the  amount, 
and  that  he  (Crook)  had  been  repaid  the  consideration  mo- 
ney on  the  bill  of  sale,  by  a  person  named  Langdon,  who 
was  a  friend  of  Western,  to  whom  he  had  agreed  to  exe- 
cute an  assignment  of  the  bill  of  sale ;  and  he  also  proved 
that  Western  paid  the  man  who  kept  the  possession. 


TOWNB 

Cbowdbr. 


Best,  C.  J. — ^The  sheriff  has  in  this  case  returned,  that 
there  were  no  goods  of  Western,  on  which  he  could  levy; 
and  a  sheriff  is  justified  in  so  returning,  unless  he  has  the 
goods  in  his  own  possession,  or  has  notice  where  they  are. 
If,  in  the  present  case,  the  sheriff  had  not  had  a  control 
over  these  goods,  I  should  have  told  the  jury,  that  the 
writ  coming  in  at  half-past  five  was  too  late,  and  that  the 
sheriff  was  not  bound  to  execute  it.  But  here  the  sheriff 
keeps  possession  of  the  goods.  There  had  been  a  writ  of 
fieri  f (mm  at  the  suit  of  Machin  and-  Debenham.  If  that 
had  been  executed,  and  these  goods  applied  to  it,  that 


VOL,  H. 
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would  have  been  a  difference.    But  the  sheriff  returns 

nulla  bona  to  that  writ;  and  he  cannot  protect  himself 

firom  the  consequences  of  the  false  return  by  another. 

Then  a  bill  of  sale  is  set  up.     The  question  is.  Whether 

the  jury  believe  that  to  be  a  fair  trai^action,  or  whether 

the  goods  were  really  bought  with  the  debtor's  money; 

because^   if  so,  it  would  be  fraudulent.      If  Langdoo 

bought  the  goods  out  and  out^  the  bill  of  sale  protects  the 

goods;  but  if  he  only  bought  with  Western's  mooeyi  it  b 

a  fraud. 

Verdict  for  the  plaintiff— Damagesj  SIOL 

WildCi  Serjt.^  and  Chiiiy,  for  the  plaintiff! 

Vaughan,  Serjt,  and  CarringtaUf  for  the  defendants. 
[Attorme8^7>iime,  and  Smith  ^  B.] 


June  19<A. 

In  replevin,  if 
the  defendant 
avonr  for  rent  in 
arrear,  and  the 
plaintiff  replies, 
rum  tetuUii  on 
which  iaiue  is 
Joined;  if  the 
plaintiff  does  not 
appear  by  him- 
self or  his  coun- 
sel to  open  the 
pleadings,  he 
may  be  non- 
suited, although 
it  is  the  defend- 
ant's record. 


Symes  r.  Larby. 

Replevin.  The  defendant  avowed  as  bailiff  of  Hen- 
ry Jackson  for  rent  arrear.  Plea — Nan  tenuii  ;  on  which 
issue  was  joined. 

No  counsel  appeared  for  the  plaintiff. 

BesTi  C  J. — I  thinks  as  the  plaintiff  is  not  here  by  him- 
self or  his  counsel,  I  ought  to  nonsuit. 

Vaughan,  Serjt.,  for  the  defendant. — It  has  been  consi- 
deredy  that  as  it  is  the  defendant's  record,  he  must  prore 
his  case  and  take  a  verdict,  though  no  one  appears  for  the 
plaintiff. 

Carrington  for  the  defendant  then  opened  the  pleadiDgs- 

Best,  C.  J. — I  still  think  I  ought  to  nonsuit. 

Chitty,  amicus  curia. — I  remember  a  case  some  yc^ 
ago,  eicactly  like  this,  in  the  Court  of  King's  Bench.  The 
difficulty  raised  there  was,  that,  as  it  was  the  defendants 
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record,  the  plaintiff  could  not  lose  hb  writ  of  niH  prim;  1826. 
but  my  Lord  Chief  Justice  thought^  that  as  the  plaintiff  Stubs 
did  not  appeaTi  he  might  be  nonsuited.  r  ^' 

Best^  C.  J. — I  entirely  concur  with  my  Lord  Chief 
Justice  Abbott  on  this  point.  The  plaintiff's  counsel 
should  appear  to  open  the  pleadings,  and  if  the  plaintiff 
does  not  appear  when  called  ^  he  must  be  nonsuited. 

The  plaintiff  was  then  called  three  times,  and 
not  appearing,  a  nonsuit  was  recorded. 

Vaughan,  Serjt.,  and  Carrington,  for  the  defendant. 
[Attomies— 12.  Hughes,  and  Smith  jr  BI\ 


Prowbtt  v.  Cracknall  and 
Another. 

Replevin.  Avowry  for  rent  ar- 
rear.    Plea — "Riem  in  arrear. 

The  defendants  had  brought 
down  the  record.  The  plain Uff 
did  not  appear;  the  pleadings 
were  not  opened ;  but  a  nonsuit 
was  entered  immediately;  and  it 
was  there  said,  that  the  Court  of 
King's  Bench  had  very  lately,  in 
Bank,  decided  that  such  was  the 
proper  course. 


Faughai^  Seijt.,  and  Payue,  for  the 
defendants. 

[Attornies— JSoiMlni  ^  W.,  and  RSeh- 
grdtvm  Sf  P.] 

[This  case  Mms  tried  at  Nisi 
Prius  before  Best,  C.  J.,  Decem- 
ber 6th,  1826.] 

A  similar  doubt  was  formerly 
entertuned,  whether  a  plaintiff 
could  be  nonsuited  after  a  plea  of 
tender,  but  it  is  now  held  that  he 
may.  See  the  case  of  Andenon 
V.  Shaw,  ante,  p.  85. 


Sullivan  v.  Bishop.  •^*"'  *^*'^' 

CyASE  for  an  illegal  distress.  The  first  count  was  for  an  A  landlord  has 
excessive  distress.  The  second  count  was  for  not  sellings  toain*forS>ubie 
at  the  expiration  of  five  days,  under  stat  2  William  &  rent  upon  a 

*  '^   '  weekly  tenant, 

Mary,  sess.  1,  c.  5,  s.  2.     There  was  also  a  count  in  trover  who  hoida  over 

«        ,  ^  ,         .     ',  after  a  notice  to 

for  the  article  seized.  quit. 

It  appeared,  that,  on  the  6th  October,  the  defendant 
distrained  on  the  plaintiff,  who  was  his  tenant  by  the 

bb2 
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week^  for  a  sum  of  15^.,  Bs.  of  it  being  for  one  week% 
rent  previous  to,  and  10^.  for  another  week's  rent,  (which 
was  charged  double,)  q/ier  a  notice  to  quit. 

The  article  seized  was  a  table^  of  the  value  of  two  gui- 
neas. The  sum  of  10^.,  being  l;he  two  weeks'  single  rent, 
was  tendered  on  the  4th  of  October.  The  broker,  when 
he  seized  on  the  6th,  did  not  demand  any  specific  sum, 
nor  was  any  tender  made  at  that  time.  On  the  part  of  the 
plaintifl'^  the  case  of  Lloyd  v.  Rosbee,  2  Camp.  453,  was 
relied  on,  to  shew  that  the  defendant  could  have  no  right 
to  claim  double  rent  under  the  statute  (a). 


Wilde,  Serjt.,  for  the  defendant,  contended,  that  the 
action  would  not  lie.  The  party  had  a  clear  right  to  dis* 
train ;  and  he  only  seized  a  sii^Ie  article.  A  second  ofier 
of  the  10s.  should  have  been  made  to  the  broker.  A 
landlord  is  not  bound  to  look  round  with  a  microscopic  eye 
to  select  the  nearest  article  in  value  to  the  sum  claimed* 
The  taking  the  same  article  for  15^.  which  might  have 
been  seized  for  10^.  is  not  such  an  excessive  distress  as 
will  maintain  an  action.  The  statute,  which  speaks  of  dou- 
ble rent,  is  intended  not  as  a  penalty,  but  for  the  re- 
Uef  of  the  landlord.  The  sum  is  in  the  nature  of  an  in- 
creased rent,  and  recoverable,  as  the  former  rent,  on  the 
original  contract. 


B£ST,.C.  J. — ^The  broker  must  be  taken  to  have  de- 
manded the  15^.:  if  he  had  demanded  the  lOf.  only,  I 
think  it  would  have  done.  If  there  had  been  no  tender, 
I  should  have  thought  the  difference  of  Ss.  too  small  to 
support  an  action.  I  feel  this  description  of  tenants  to  be 
a  class,  with  respect  to  whom  the  statute  would  do  more 
good  than  any  other,  because  it  would  be  a  dreadful  thing 
to  be  put  to  bring  ejectment  against  weekly  tenants.  But 
as  my  Lord  EUenborougKs  is  the  only  authority  upon  that 

(a)  The  point  decided  in  that  ^  lue  on  4  Geo.  2,  c.  28,  doet  not 
case  is,  that  **  debt  for  double  va-      **  lie  against  a  weekly  tenant." 
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subject,  I  shall  act  upon  it  I  am  of  opinion  that  the 
plaintiff  is  entitled'  to  a  verdict  for  small  damages,  as  the 
defendant  might  have  had  all  his  rent.  I  will  give  my  Bro- 
ker Wilde  leave  to  move  for  a  nonsuit. 

With  respect  to  the  not  selling  at  the  expiration  of  five 
days,  it  appeared  that  the  writ  in  the  action  had  been 

served  before  that  time  had  expired. 

» 
Verdict  for  the  plaintiff— Damages,  1«., 

the  table  to  be  given  up. 
Vaugkan,  Serjt.,  and  Camyn,  for  the  plaintiff. 
Wilde,  Serjt,  for  the  defendant 

[Attormefr— J.  M.  Hill,  and  RiekmrdsonJ] 


In  the  ensuing  Michaelmas  Term,  Wilde,  Serjt,  moved, 
pursuant  to  the  leave  given  at  the  trial,  to  enter  a  nonsuit, 
but  the  Court  refused  a  rule. 
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CuiNN  9.  Morris. 

1.  kESPASS  and  false  imprisonment.    Plea — General 

issue. 
A  constable  proved,  that  the  defendant,  who  was  a 

butcher,  gave  the  plaintiff,  who  was  of  the  same  business,  in- 
to his  custody,  on  a  charge  of  stealing  a  quantity  of  fat; 
upon  which  he  told  the  plaintiff  that  He  must  go  to  Union 
Hall;  that  the  pluntiff  made  no  resistance;  and  that  incon- 
sequence no  force  was  used.  A  charge  of  felony  was  pre- 
ferred before  the  magistrate,  and  dismissed  by  him,  be- 
cause the  defendant  could  not  identify  the  fi^t  as  his  pro- 
perty. 

For  the  defendant,  it  was  submitted,  that  the  action 
would  not  lie,  as  there  was  no  actual  imprisonment,  or  as- 
sault; and  as  a  malicious  charge  might  be  the  ground  of 
another  and  different  form  of  action. 


If  a  constable 
tell  a  person 
given  into  hii 
charge,  that  he 
roust  go  .with 
him  before  a 
magistrate,  and 
such  person  in 
consequence 
goes  quietly, 
without  any 
force  being  used 
by  that  consta- 
ble, it  la  a  suf- 
ficient impri- 
sonment to  sup- 
port an  action 
of  trespass. 

Evidence  of 
reasonable  sus- 
pidou  of  felony 
may  be  given  in 
mitigation  of 
damages,  in  an 
action  of  false 
huprisountnt. 


V. 

Morris. 
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Best^  C  J.  —  I  am  of  opinion  that  this  is  an  impriaoo- 
ment.  I  should  think  it  an  imprisonment,  if  a  constable 
told  me  that  I  must  go  to  Union  Hall;  for  I  should  knom 
that  if  I  refused,  he  would  compel  me.  I  think  it  amomts 
to  a  trespass. 

The  case  of  Stonehouse  v.  Elliott  was  cited  (a). 

Best,  C.  J.,  allowed  evidence  of  reasonable  auapicion 
of  felony  to  be  given  in  mitigation  of  damages ;  and  in 
smnming  up,  his  Lordship  told  the  jury  that  a  justification 
would  have  been  of  no  use,  because  the  defendant  could 
not  have  proved  that  a  felony  had  been  committed,  as  he 
could  not  identify  the  stolen  property  as  his  own.  If  the 
defendant  intended  to  injure  the  plaintiff,  and  to  prevent 
his  being  a  rival  in  trade,  then  the  plaintiff  would  be  enti- 
tled to  large  damages ;  but  if  he  honestly  took  him  before 
a  magistrate,  believing  that  a  felony  had  been  committed, 
and  that  he  was  doing  his  duty  to  the  public,  then  snudl 
damages  would  be  sufficient.  The  defendant,  as  a  plain 
unlettered  man,  might  imagine  that  there  was  sufficient 
evidence,  when  a  magistrate,  knowing  the  law,  might  be  of 
a  different  opinion.  His  Lordship  then  left  it  to  the  jury 
to  say,  under  what  motives  the  defendant  had  acted;  and 
they  returned  a 

Verdict  for  the  plaintiff— Damages,  one  farthing. 


(a)  The  point  ruled  in  that  case^ 
as  reported  in  1  Esp.  N.  P.  C.  273, 
that  the  action  should  be  for  mali- 
cious prosecutioD,  was  overruled 
on  a  motion  for  a  new  trial,  which 
will  be  found  in  6  T.  R.  315;  when 
it  was  held,  that  if  one  suspect  a 
person  of  having  robbed  him,  and 
deliver  him  over  to  a  constable, 
such  party,  if  innocent,  may  main- 
tain trespass.  And  in  the  case  of 
Samuety.  Payne,  Doug.  345,  it  was 
held,  thai  a  constable  may  justify 
an  arrest  on  a  reasonable  chaige  of 


felony,  without  a  warrant,  aiikoufn 
it  should  afterwards  appatr  that  no 
felony  had  been  eontmitted;  but  that 
a  private  penoo  cannot  Howevrr, 
in  the  case  of  Arrowtmith  v.  Letme- 
surier,  2  N.  R.  211,  it  was  held, 
that,  where  a  constable  shewed  the 
plaintiff  a  warrant,  and  the 
went  with  the  constable  to  a 
gistrate,  this  was  no  imprisonmenty 
as  the  warrant  was  only  used  as  a 
summons.  See  also  the  case  of 
Rusten  v.  Ltiroi,  ante,  Vd.  I.  |>. 
153. 
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Wilde,  Serjt,  and  WUde,  for  the  plaintiff. 

Spankie,  Serjt,  for  the  defendant.  ^^l^^ 

[Attormes— jyarmer,  and  CkuttrJ]  Moaws. 


BEFORE  MR.  JUSTICE  GASELEE. 

(  Who  sat  for  the  Lwrd  Chief  Justice.) 


Wilson  (a  Pauper)  v.  Cohen  and  Another.  Juni2bth,' 

Assumpsit  for  money  had  and  received  to  the  plain-      The  brokers 
tiff's  use  for  the  work  and  labour  of  a  stevedore,  to  cer-  ^^nc«l*  charged 
tain  ships  belonging  to  Messrs.  Goldsmith  &  Co.,  to  whom  their  employers 

'^  ^    o  '  certain  sums  of 

the  defendants  were  brokers,  and  for  which  they  had  money  for  work 
charged  their  employers  the  under-mentioned  sums,  viz.  shipsi  under  the 
for  the  Albion  15/. ;  for  the  Alexander,  15/. ;  for  the  Alii-  5^/^4hJu. 
ance,  10/;  for  the  Duckenfield,  15/.;   for  the  Harcourt,  bourofasteve- 

dore  was  per- 

25/. ;  for  the  Julius  Caesar,  15/. ;  for  the  Zephyr,  12/.  10^.  formed  by  a 
There  was  a  ship  called  the  Wellesley,  for  which  no  charge  ^ioy^7*nd^ 
under  the  head  of  stevedore  had  been  made  by  the  defen-  to  whom  they 

■^  paid  seTeral 

dants.    The  declaration  also  contained  counts  for  work  sums  of  money, 

-  "  but  far  less  in 

and  labour.  amouQt  than 

The  defendants  had  employed  the  plaintiff  to  perform  ^ft^^'IIhip'^^^ 
the  duty  of  a  stevedore  to  the  ships  in  question.     One  of  «"  were  aware 

.  .  .     ,  »f    a    that  the  brokers 

the  partners  in  Messrs.  Goldsmith's  house,  who  was  called  charged  them 
as  a  witness  for  the  plaintiff,  said,  that  they  knew  that  the  pa^d'the^work- 
defendants  charged  them  more  than  they  actually  paid  the  men,  but  made 

®  -^  •'  '^  no  objection, 

workmen,  but  that  they  shut  their  eyes  to  the  fact,  on  ac-  on  account  of 
count  of  the  great  zeal  manifested  by  the  defendants  in  diligence:— 
the  management  of  their  concerns.     It  appeared  that  the  ^thewSkmcn. 

accounts  between  the  defendants  and  Messrs.  Goldsmith,  "»der  such  cir- 
cumstances, 

were  running  accounts.  could  not  main* 

tain  an  action 
for  the  larger 

'  Wilde,  Serjt.,  for  the  defendant,  applied  for  a  nonsuit.    ^^^^^ 

money  had  and 

Gaselee,  J.-^My  opinion  is  very  strongly  against  the  use. 


Wilson 


V. 
COHBN. 
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plaintiff;  but,  as  he  is  a  pauper,  I  will  not  stop  the  cause, 
but  give  you  leave  to  move. 

Wilde i  Serjt.,  then  contended,  that  the  plaintiff  was  not 
entitled  to  recover  from  the  defendants  the  amount  which 
they  had  charged  to  their  employers.  The  title  stevedore 
Is  an  item  which  imports  not  a  payment  to  a  particular 
man,  but  the  charges  of  loading  the  ships  generaDy.  The 
circumstance  of  there  being  no  charge  made  under  the  head 
of  stevedore  for  the  ship  Wellesley,  shews  that  there  was 
a  particular  mode  of  dealing  between  the  defendants  and 
Messrs.  Groldsmiths,  differing  from  that  which  existed  be- 
tween the  defendants  and  the  workmen  employed  under 
them.  • 


A  witness  then  proved  that  he  had  paid  the  plaintiff, 
during  a  period  of  two  years,  several  sums  of  money  for 
acting  as  stevedore  to  various  ships,  sometimes  by  pre* 
vious  agreement  for  a  specific  sum,  and  sometimes  without 
any  agreement.  That,  at  the  time  of  payment,  the  plaintiff 
had  said,  that  he  ought  to  have  more,  but  took  what  was 
given,  and  subsequently  accepted  emplojrment,  for  which 
he  was  paid  at  the  same  rate.  A  sum  of  2L  had  been  paid 
to  the  plaintiff  for  the  ship  JuUus  Cassar  by  the  defen- 
dants. There  were  charges  under  different  titles  in  the 
accounts  between  the  defendants  and  Messrs.  Groldsmith: 
such,  for  instanee,  as  dunnage,  but  there  was  no  general 
charge  made  for  commission. 

Gaseles,  J.,  in  summing  up,  said,  I  am  still  of  opinion 
that  the  plaintiff  has  not  made  out  his  title  to  receive  the 
difference  between  the  sum  paid  him  and  that  charged  by 
the  defendants  to  Messrs.  Goldsmith.  It  does  not  foDow 
that,  because  the  defendants  have  charged  Messrs.  Gold- 
smith too  much,  therefore  the  plaintiff  can  recover  it  of 
them.  As  to  the  accounts,  there  is  no  charge  for  com- 
mission or  for  trouble;  but  there  are  a  variety  of  charges, 
such  as  dunnage,  &c.    Therefore,  it  is  quite  clear,  that 
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the  contract  between  Messrs.  Goldsmiths  and  the  defen- 
dantSy  was  not,  that  the  latter  were  merely  to  charge  the 
money  out  of  pocket«  I  do  not  understand  the  effect  of 
the  evidence  to  be,  that  the  defendants  have  actually  re- 
ceived the  money;  but  that  will  not  make  any  difference. 
Xhere  is  another  question  on  the  pleadings^  whether  the 
plaintiff  has  been  properly  paid  by  the  defendants.  You 
may  give  himi  on  the  counts  for  work  and  labour,  as  much 
as  you  think  he  ought  to  have,  provided  there  was  no 
agrreement  for  the  sum  actually  received,  and  provided  he 
has  not  by  his  acts  shewn  that  he  was  satisfied  with  what 
had  been  paid  him.  There  being  no  charge  for  the 
IVellesley  under  the  head  of  stevedore,  shews  that  the 
charges  were  of  an  o^f  libitum  description. 

The  Jury  found  a  verdict  for  the  plaintiff* — 
Damages,  IS/L 

Vaughan,  Serjt.,  and  Piatt,  for  the  plaintiff. 
Wilde,  Serjt.,  for  the  defendignts. 

[Attornies — Wame  jr  Son^  and  Coote^ 
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The  City  of  London  Gas«lioht  and  Coke  Company  v.     j^ne  26i/L 

NiCHOLLs  and  Another. 

Assumpsit  for  gas  supplied  at  a  place  called  Sun  jj^^lf 

IVharf,  of  which  the  defendants  were  the  occupiers.  It  ap-  ught  and  Coke 

peared  that  the  gas  pipes  had  been  appraised  to  the  de-  ^^^^^ 

fendants,  when  they  took  possession  of  the  wharf^  and  that  «w»pj;<'  *>'  ^ 

they  had  paid  at  times  for  the  repair  of  those  pipes.  occnpien  of  a 

wharf;  and  it  \b 
notneceauuy, 

TcMy,  Serjt.,  for  the  defence,  contended,  that  there  was  [hat*tSre2ould 
nothing  to  iix  the  defendants  as  contracting  with  a  public  ^^  ''«•"  "y . 

®  or  contract  by  deed 

executed  by 
the  Company. 
Both  of  two  partners  are  liable  for  gas  furnished,  if  they  have  both  had  the  use  of  it,  although 
the  lease  of  the  wharf  upon  which  it  is  suppliedi  it  gnuited  only  to  one  of  them. 
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corporation.     Unless  both  are  bound,  neither  are  so ;  and 
it  requures  something  like  a  deed  to  bind  a  corporation* 

Best,  C.  J. — It  is  quite  absurd  to  say,  that  there  is  any 
necessity  for  a  contract  by  deed  in  sudi  a  case  as  this. 

* 

Campbell  mentioned  a  case  in  tbe  King*s  B^M^i,  in 
which  the  Gas  Company  were  sued  as  the  acceptors  of  a 
bill  of  exchange. 

Taddfff  Serjt.,  then  put  in  the  lease  of  the  wharf,  which 
was  only  granted  to  one  of  the  defendants,  and  contended 
upon  this  that  it  was  wrong  to  sue  both. 

Best,  C.  J. — It  appears  that  the  defendants  have  had 
the  use  of  the  gas;  that  the  pipes  were  appraised  to  them, 
and  that  they  have  paid  for  the  repair  of  them;  and  there 
is  an  implied  undertaking  on  their  part  to  pay  for  the  gas. 

Verdict  for  the  plaintifis. 

Faughan,  Serjt.,  and  Comyn,  for  the  plaintiffs. 

TcMy,  Serjt.,  and  Mannings  for  the  defendants. 
[Attomies — 7".  N,  Williami,  and  Boxer.'] 


June  96th. 


Kempson  V.  Saunders. 


A  Company    ASSUMPSIT  to  recovcr  back  a  sum  of  money  pud  as 
formed  for  the    ^^^  ^^^  ^f  certain  shares  in  the  Bristol  and  Northern 

purpoteofmak-  *^ 

lag  a  railway,  Rail-way  Company.  An  auctioneer  proved,  that,  on  the 
uuons  of  which  ^^th  of  December,  he  sold,  by  desire  of  the  defendant, 
•hares  of  502.  ^  twenty  shares  at  five  guineas  a  share,  that  he  received  the 

each  should  be 

raised,  and  then,  that  application  should  be  made  to  Parliament,  and  which,  after  continttiag  ferraihcr 
more  than  a  year,  was  diisolved,  because  no  eligible  line  of  road  could  be  found,  is  not  an  ille^  Coapa 
ny,  under  the  act  6  Geo.  1,  c.  18,  so  as  that  a  party,  who  has  boughtshares,  may,  on  that  account,  re- 
cover back  the  money  paid  for  them.  But  if  the  party  who  has  sold  shares  has  not  complied  with  a 
regulation  of  the  Company,  stating  that  all  transfers  to  be  valid  must  be  approved  by  a  committee,  so 
chat  the  transfer  to  him  was  not  a  legal  transfer,  a  person  who  has  purchased  of  him  may  recover 
the  money  paid,  on  the  ground  tliat  the  oonsideration  has  failed,  although  he  did  not  tendei  back 
the  scrip  receipts  he  received. 
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money  on  the  27th  of  Deconber,  which  he  paid  to  the  de- 
fendantj  and  on  the  4th  of  January  he  received  the  scrip 
receiptSi  which  he  handed  over  to  the  purchaser. 

It  appeared,  that  the  Company  was  formed  on  the  ISth 
of  December,  1 824 ;  at  which  time  certain  resolutions  were 
passed^  one  of  which  waS|  that  books  of  subscriptions  ibr 
raising  fifteen  thousand  shares  of  50/.  each,  should  be  open- 
ed at  certain  specified  places,  and  that,  as  soon  as  conve- 
nient after  that  number  had  been  taken,  application  should 
be  made  to  Parliament.  On  the  24th  January ^  1825^  a 
meeting  of  the  original  subscribers  appointed  a  permanent 
committee^  which,  on  the  19th  May,  1826,  dissolved  the 
Company,  because  no  eligible  line  of  road  could  be  found 
for  carrying  its  plans  into  execution.  It  was  one  of  the 
Company's  regulations,  that  all  transfers  to  be  valid  must 
be  made  with  the  approval  of  the  committee;  and  no 
entry  of  any  transfer  of  shares  to  the  defendant  appeared 
on  the  Company's  books.  The  witness  who  proved  these 
facts,  stated  that  the  scheme  was  6ona,/Iefe  in  contemplation. 


KsMPSOff 

V, 
SATTNDKaS. 


f'or  the  plaintiff  it  was  contended,  that,  having  paid 
his  money  for  that  which  could  not  benefit  him,  he  was 
entitled  to  recover  it  back.  The  cases  of  NockeUs  v. 
Crosby  {ci)^  and  Josephs  v*  Pebrer  (i),  were  cited;  and  it 
was  also  contended  that  the  Company  was  illegal,  un- 
der the  Stat.  6  Greo.  1,  c.  118. 

Vaughauy  Serjt.,  for  the  defendant.— If  the  transaction 
was  illegal,  jpo/f  or  est  conditio  dejendentis;  and  the  Court 
will  not  assist  the  plaintiff. 


(a)  6  Dow.  &  Ryl.  751 .  In  that 
case  it  was  held,  that  if  the  pro- 
jectors of  a  scheme  to  be  carried 
on  by  subscription,  induce  a  num- 
ber of  persons  to  subscribe  their 
money  in  the  purchase  of  shares, 
and  the  scheme  is  abandoned  be- 
fore it  comes  into  operation,  the 


subscribers  are  entitled  to  recover 
back,  in  an  action  for  money  had 
and  received*  the  whole  money 
subscribed,  free  from  any  deduc- 
tion for  expenses  incurred  in  the 
formation  of  the  plan. 
ih)  Ante,  VoLL  pp.  341, 507. 
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Best,  C.  J.,  was  of  opinion,  that  the  Company  was  not 
an  illegal  one ;  but  that  as  the  defendant  had  not  the  confir- 
mation of  the  committee  to  the  transfer  of  shares  made  to 
him,  he  had  nothing  saleable;  and  therefore  the  plaintiff 
might  recover  back  the  money  paid,  on  the  ground  that 
the  consideration  had  foiled. 


Vaughan^  Seijt.,  submitted,  that  the  defendant  should 
have  tendered  back  the  scrip  receipts,  which,  it  appeared, 
he  had  not  done. 

Best,  C.  J.,  was  of  opinion,  that  that  was  not  necessary. 
Verdict  for  the  plaintiff. — Damages,  \Q5L 

Wilde i  Serjt.,  and  Bompas,  for  the  plaintiff. 
Vaughan,  Serjt.,  for  the  defendant. 

[Attomies — Hiekt  j-  B,,  and  Vizard  j-  B.J 


In  the  ensuing  Michaelmas  Term,  Vaughan^  Serjt., 
moved  for  a  new  trial;  but  the  Court  refused  a  rule,  con- 
sidering the  holding  at  Nisi  Prius  to  be  perfecdy  correct 


June  S8(A. 

If  an  accom- 
modation bill  be 
drawn  payable 
to  "bearer," 
and,  after  ac- 
ceptance, the 
words,  *'  or  or- 
der," be  added, 
the  bin  if  not 
thereby  vitiated; 
and  it  may  be 
sued  upon  with* 
out  having  any 
fresh  stamp. 


Atwood  and  Others  r.  Griffin  and  Others. 

Assumpsit  on  a  bai  of  exchange,  drawn  by  Harry 
Cook,  and  accepted  by  the  defendants  for  his  accommodf 
tion,  the  plaintiffs  were  holders  for  a  taluable  considera- 
tion. 

The  bill  was  originally  made  payable  to  bearer,  and,  af- 
ter acceptance,  had  been  altered,  by  the  addition  of  the 
words,  "  or  order." 

For  the  plaintiff,  the  cases  of  CrutcJUey  v.  Clarence  {a\ 
and  Crutchley  V.  Mann  (ft),  were  relied  on. 

(a)  2  M.  &  S.  90.  tion  aguDst  the  drawer,  and  ^ 

( h)  5  Tann.  529,  &  1  Marsh.  29.     other  against  the  acceptor  of  a  Ur 

Thefirst  of  these  cases  wasaaac-     reign  bill  of  exchaiige,wliichivi»tf- 
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SpanUe,  Serjt.,  for  the  defendants,  contended,  that  the 
plaintiffs  ought  not  to  recover.  The  biD  is  not  the  same 
bill.  It  is  no  matter,  whether  an  alteration  of  a  bill  in- 
creases or  diminishes  the  liabQity.  If  it  be  made  after  the 
bill  is  perfectly  issued,  it  will  vitiate  it.  In  this  case,  the 
party  suing  is  not  the  party  making  the  alteration.  If  the 
bill  had  not  been  altered,  and  there  had  been  a  count  stat- 
ing it  to  be  payable  to  bearer,  they  must  have  recovered. 
There  is  a  misdescription.  The  bill  is  stated  in  the  decla- 
ration to  have  been  originally  drawn,  payable  to  Groves, 
and  accepted  after  ihat,  and  delivered  after  that ;  whereas 
the  fact  is  the  reverse.  The  alteration  also  was  contrary 
to  the  stamp-act.  In  the  CrutcMey  cases,  the  bill  was  not 
inland,  and  did  not  require  any  stamp. 
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WUde,  Serjt.,  for  the  plaintiff. — Crutchley  v.  Clarence 
decides  this  case.  The  decision  there  is  on  the  general 
grounds;  and  no  distinction  is  taken  as  to  the  counts. 
Mr.  Justice  Bayky  says,  ^'  The  issuing  the  bill  in  blank, 
**  without  the  name  of  the  payee,  was  an  authority  to  a 
**  bona  fide  holder  to  itisert  the  name.'' 


Best,  C.  J. — I  am  clearly  of  opinion  that  this  was  a  bill 
payable  to  order.  The  case  of  Crutchley  v.  Clarence  has, 
in  my  opinion,  answered  all  the  points,  with  the  excep- 
tion of  the  point  on  the  statute;  but  I  think  the  principle 
of  that  case  appUes  itself  to  that  point  also.  Lord  Ellen- 
borough  says:  *'  As  the  defendant  has  chosen  to  send  the 
bill  into  the  world  in  this  form,  the  world  ought  not  to  be 
deceived  by  his  acts.  « The  defendant,  by  leaving  the 
blank,  undertook  to  be  answerable  for  it  when  filled  up  in 
the  shape  of  a  bill.*'  And  Mr.  Justice  Bayley  says,  that 
the  issuing  the  bill  with  a  blank  for  the  payee*s  name  was  an 


sued  with  a  blank  for  the  name  of  the 
payee ;  and  it  was  decided  in  both 
cases,  that  a  bona  fide  holder  might 
fill  up  the  blank  with  his  own 


name.  The  first  ease  was  tried  in 
th<^  King*s  Bench,  and  the  other 
in  the  Common  Pleas. 


Atwood 

V. 

Griffin. 
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authority  to  a  bonajlde  holder  to  insert  the  name.  If  so, 
then  the  plaintiff  had  a  similar  authority  in  this  case.  I 
think  there  is  no  necessity  for  ^  new  stamp,  for  there  is  no 
new  contract  made;  it  is  only  the  perfecting  of  the  imper- 
fect contract.  It  is  similar  in  principle  to  the  case  of  a 
man's  limiting  the  negotiability  of  a  biU^  by  indorsement  to 
a  particular  person. 

Verdict  for  the  plaintiff. 


Wilde s  Serjt.,  and  F.  Pollock,  for  the  plaintiff. 
Spankie,  Serjt.,  for  the  defendant. 

[Attornies— Cr.  Holtaur,  and  Vander^uchi.'} 


June  SOth. 

If  an  agree- 
ment be  entered 
into  for  the  em- 
ployment of  a 
clerk  (or  four 
yean  from  the 
1st  of  January, 
1833,  at  a  sala- 
ry of  400/. 
a-yeor,  and  the 
salary  be  paid 
up  to  the  1st  of 
January,  1825, 
and  in  July, 
1825,  the 
clerk  is  dis- 
missed from  his 
employment,  he 
may  commence 
an  action  in  Mi- 
chaelmas Term, 
1825,  though 
at  that  time,  ac- 
cording to  the 
agreement,  a 
year's  salary 
would  not  be 
due. 


Pagani  V.  Ganoolfi. 

jTHE  declaration  (which  was  of  Michaelmas  Term,  6  Creo. 
4)  was  on  an  agreement  between  the  plaintiff  and  defend- 
ant for  the  employment  of  the  plaintiff  by  the  defendmt  as 
a  clerk  for  four  years/from  1st  January ,  ISSS,  at  40(ML  a-year. 
It  appeared,  that  there  were  accounts  between  the  plain- 
tiff and  defendant,  on  which,  in  the  month  of  February, 
18S5,  the  plaintiff  had  paid  to  the  defendant  a  sum  of  85/. 
as  a  balance  due  to  him. 

The  plaintiff  was  dismissed  from  his  employment  m  the 
month  of  July,  1825,  for  alleged  misconduct. 

TcMy,  Seijt.  applied  for  a  nonsuit,  and  contended,  that 
as  by  the  agreement,  the  payments  were  to  be  made  bom 
the  1st  of  January,  1828;  and  the  salary  was  a  yearly  sala- 
ry; and  as  it  appeared  from  the  accounts  that  the  salaiy 
must  have  been  received  up  to  the  1st  of  January,  IS^i 
the  action  being  brought  in  Michaelmas  Term,  1825,  was 
commenced  too  soon,  because  a  whole  year's  salary  wouU 
not  be  due  till  the  month  of  January,  1826. 
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Best,  C.  J.^^But,  it  seems,  you  have  dismissed  the 
plaintiff  from  his  employment. 

Wightfnan. — If  the  dismissal  was  wrongful,  then  he  may 
be  entitled  to  salary;  but  the  salary  is  not  yet  due. 

Best,  C.  J. — I  think  he  was  not  bound  to  wait  till  the 
end  of  the  year,  if  you  dismissed  him  previously.  The  ju- 
ry may  infer  from  the  account  put.  in,  that  payments  were 
made  from  time  to  time :  and  indeed  his  necessities  would 
require  it.  I  am  of  opinion,  that  there  is  no  foundation  for 
the  objection. 

The  defendant  afterwards  had  a  verdict,  upon 
the  ground  that  the  dismission  was  proper. 

Wilde  and  Adams,  Serjts.,  and  Piatt,  for  the  plaintiff. 

Toddy,  Serjt.,  and  Wightman,  for  the  defendant. 
[MioimsB^Knight  Sf  P.,  and  Webster  ^  5bii .] 
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The  SouTHWARK  Bridge  Company  v.  Sills,  Ramsay  & 

Sills. 

imSSUMPSIT  for  the  use  and  occupation  of  certain 
arches  under  the  Southwark  Bridge,  near  to  Three  Cranes 
Wharf,  of  which  the  defendants  were  alleged  to  be  the  oc- 
cupiers. The  contract  was  contained  in  a  series  of  let- 
ters. 

A  covenant  to  produce  deeds,  purporting  to  be  between 
the  three  defendants,  (describing  them  as  wharfingers) 

of  the  one  part,  and  — '- of  the  other  part,  and  of 

which  the  execution  by  Mr.  Ramsay  was  proved,  was  giv- 
en  in  evidence  to  shew  the  partnership  of  the  defendants ; 


June  SOth, 


The  Southwark 
Bridge  Compa- 
ny may  main- 
tain assumpsit 
for  the  use  and 
occupation  of 
premi«e»  held 
under  them. 
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1826.  and  a  witness  stated,  that  he  thought  he  had  seen  the 

SouTHWARK  names  of  the  three  defendants  upon  the  carts  used  at 

Bridge  Co.  Three  Cranes  Wharf;  but  he  could  not  speak  posidrdy 

Sills.  upon  the  subject, 

AdamSy  Serjt.,  objected,  that  this  evidence  was  not  suf- 
ficient. 

Best,  C.  J.^  was  of  opinion  that  it  was* 

♦ 

Adams,  Serjt.,  then  objected,  that,  as  a  corporation  can 
only  demise  by  deed;  and  as  the  contract  in  this  case  was 
not  by  deed,  the  plcdntiffs  were  not  entitled  to  recover. 

Best,  C.  J. — I  agree  with  you,  that,  if  it  be  necessary 
to  proceed  upon  a  demise  in  the  case  of  a  corporatioD,  it 
must  be  by  deed ;  but  in  this  case  there  has  been  use  and 
occupation,  for  which  I  am  of  opinion  that  the  defendants 
are  bound  to  pay. 

Verdict  for  the  plaintiffs. 

Vaughan  and  JVUde,  Serjts.,  and  D.  Pollock,  for  the 
plaintiffs. 

Adams,  Serjt.,  and  Dubois,  for  the  defendants. 
[Attornies— iVeM/eiAtp,  and  Tjfrrtli  jr  Soiw.l 


jii/y  1,^,  Hewitt  r.  Thompson. 

intn  acticm  on    A.SSUMPSIT  ou  a  bill  of  exchange  by  the  second  in- 

chSiTby  Uie     ^^^^^  against  the  drawer. 

second  indorsee      The  first  indorsee  was  called  as  a  witness  for  the  plain- 

against  tlie  m  %  •  •  *  •  »  • 

drawer,  the  first  tiff,  and  his  testimony  was  objected  to. 

indorsee  is  a 

competont  wit-  i 

"SliSt^  ^  *®  P*'*^  ^^  *®  plaintiff,  it  was  contended,  that  bis 

evidence  was  admissible,  on  the  authority  of  SkuUlewart^ 


plaintiC 
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V.  Stevens  {a)^  Richardson  v.  Allan  (b),  Jordaine  v.  Lash-        1826. 
brook  (e),  and  Bayley  on  Bills  {d\  Hewitt 


Wilde,  Seijty  for  the  defendant.  — In  Mr.  Chitty'shookf* 
it  18  said,  that  the  case  oi  Shuttleworih  v«  Stevens  has  been 
oTemiled  («). 

.  Best,  C.J.  — I  wiU  allow  the  witness  to  be  examined> 
and  giye  my.  brother  Wilde  leave  to  move. 

The  plaintiff  was  afterwards  nonsuited^ 

Spankie,  Seijt.,  and  Moody,  for  the  plaintiff. 
Wilde,  Seijt.9  for  the  defendants. 

[Attomies T.  West  and  BaddeUy,"] 


Tbompson. 


Xa)  1  Camp.  40?. 

(&)  2  Starkie,  334. 

{t\  7  T.  R.  601.— In  this  case, 
the  payee  and  indoner  war  held 
to  be  a  competent  witness  for  the 
defendant,  in  an  action  by  in- 
donee  against  acceptor.  In  the 
case  of  ShuitUwarth  v.  Stevens, 
the  indoner  was  held  to  be  a  • 
competent  witness  for  the  plaintiff 
in  an  action  by  indorsee  agunst 
diawer,  to  prove  that  he  indorsed 
it  to  the  plaintiff  for  valuable  con- 
aderadon.  And  in  the  case  of 
Siehariion  v.  Allan,  the  indorser 
was  called  to  prove  his  own  in- 
donement,  when  another  mtness 
had  said  it  was  not  his. 

(<0  4th.  Edit.  p.  422.— Where 
lus  Lordship  lays  down,  that,  in 
actions  by  indorsee  against  draw- 
«  or  acceptor,  the  indorser  is  in 
general  a  competent  witness  ei- 
ther for  the  plaintiff  or  the  de- 
fendant. 

(e)  The  learned  author,  at  p. 

VOL.  II.  C  C 


415,  considers  the  case  of  Shnt- 
tleworih  v.  Stevens  as  overruled  by 
the  cases  of  Jones  v.  Brooks,  4 
Taunt.  464,  andHardwiek  v.Blan^ 
chard,  Gow,  N.P.C.  1 13.  In  the  for- 
mer, it  was  held,  that  in  an  action 
by  indorsee  agunst  accepter,  if 
the  defence  be,  that  the  bill  was 
an  accommodatibn-bill,  the  vnfe  of 
the  drawer  is  not  a  competent 
witness  to  prove  that  it  was  so ;  be- 
cause the  drawer  of  an  accommo- 
dation-bill is  bound  to  indemnify 
the  acceptor  against  the  conse- 
quences of  such  a  bill.  In  the 
case  of  HardwUk  v.  Blawehard, 
Gow,  N.  P.  C.  1 13,  it  was  held, 
that  in  an  action  by  indorsee 
against  acceptor  of  an  accommoda- 
tion-bill, the  drawer  was  not  a 
competent  witness  to  prove  tliat 
the  plaintiff,  who  had  discounted 
the  bill,  had  receive4  usurious  in- 
terest. HoweVer,  in  ndther  of 
these  cases  is  that  of  Shuttleworth 
V.  StiviHs  expressly  mentioned 
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18S6. 

•^"'^  *"•  Fisher  v.  Aloar  &  Kbttlb. 

m^^l^  Case  for  an  excessive  distress,  and  also  for  not  seflmg 
tioo,  if  hii  goods  within  the  proper  time. 

are  taken  on  an 

ezceatiTe  dis-  The  plaintiff  was  a  lodger  in  the  house  of  a  peiwm 
bndiordofthe  named  Dodd^  who  was  tenant  to  die  defendant  Ketde. 
party  under       ^fae  defendant  Ait^,  who  was  a  farbker,  distrained  on 

wnom  ne  occu* 

piea.  Dodd  for  rent  dne  to  Kettfei  and  among  oAer  goods  took 
the  taMutTwUi'  the  plaintiff's.  The  wife  of  Dodd  was  called  as  a  wit- 
J^dTti^.**'  ness;  who  stated,  that  a  sum  of  20i  only  was  due,  (29i  be- 
ing the  goods  ing  the  sum  distrained  for),  and  that  there  were  goods 
upon  the  pre-  cuough  to  pay  the  SO/,  without  touching  these  of  the 
tiSeproper time  phuntiff.    Th^  goods  remained  a  monA  upon  the  pre- 

of  telling,  if  he  nuges,  at  the  request  of  Mrs.  Dodd,  before  they  were  re- 
did notknow  , 

whic^  were  the  movod.  The  plaintiff  was  compelled  to  pay  15^,  the  sum 
i^r,  and       at  which  liis  goods  were  valued,  before  he  could  get  them 

baolb 

The  defendant's  counsel  contended,  that,  although  the 
excess  in  the  distress  might  be  a  good  ground  of  con^Unt 
by  tiw  tenant  Dodd,  yeft  that  it  was  no  obieodan  in  the 
mouth  of  the  pfadntiff,  who  was  his  lodger. 

Bb8T«  C.  J. — I  am  of  opinionj  that  if  a  lodger's  goods 
ate  taken  on  an  inpmtier  dietreaa,  he  may.  maintain  an  ac- 
tion. 

It  was  then  proved,  i^  contradiction  to  the  evidence  of 
Mnu  Dodd,  that  the  snm  of  £9/;.,  far  whiGh  the  disticMhsd 
been  made,  was  all  of  it  due. 

Wiidc,  Seqt^  then  relied  on  the  fiu^t  of  the  landlord  not 
having  sold  the  goods  at  the  proper  timeu 

Best,  C*  J.— That  was  in  consequence  of  Mrs.  Dodd*B 
request. 


wliich  those  of 
Ilia  tenant. 
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Wilde,  Serjt. — I  apprehend  that  she  cannot  bind  us. 

B£ST>  C.  J. — I  think  that  if  the  party  distraining  did 
not  know  which  were  the  lodger's  goods,  the  request  of 
Mrs.  Dodd  would  justify  tlie  detention.  I  ^ think  it  would 
be  dangerous,  on  such  eyidence  as  this,  to  find  a  verdict 
for  the  plaintiff,  in  this  species  of  action.  The  evidence 
ought  to  be  extremely  clear.  Fisher  must  seek  his  reme- 
dy over  against  Mr.  Dodd. 

Verdict  for  the  defendants. 

Wilde f  Serjt.,  and  Steer,  for  the  plaintiff. 
Toddy,  Serjt,  for  the  defendant  Algar. 
Spankie,  Serjt,  and  Thesiger,  for  the  defendant  Kettle. 
[Attomk»— JPmAct  ^  G.  and  Scarth,] 
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Loader  f.  Kemp. 

Covenant  on  an  indenture,  dated  the  8th  of  No- 
vember, 1813,  by  which  the  defendant  demised  certain 
premises  to  the  plaintiff,  in  consideration  of  a  sum  of  ^00/. 
and  in  which  he  (the  defendant)  Covenanted  t6  rebuild 
them,  if  they  should  be  destroyed  by  fire. 

It  appeared,  that  the  plaintiff,  after  the  lease  was  grant«- 
ed,  erected  a  third  story,  the  premises,  at  the  time  of  the 
demise,  consisting  oidy  of  two.  The  premises  had  been 
burnt  down ;  and  the  question  was,  Whether  the  landlord 
was  bound  to  restore  them  to  the  state  in  which  they  were 
after  the  third  story  bad  been  added. 

The  words  of  the  covenant  were,  as  follow : — "  And  al- 
so that  he  (the  said  lessor),  shall  and  will,  in  case  the  said 
messuage  or  tenement,  shop  and  buildings  hereby  demised, 
or  any  part  thereof,  be  burnt  down  or  damaged  by  fire,  as 
soon  as  may  be,  at  his  own  costs  and  charges^  rebuUd  and 

cc  2 


July  Ut. 

If  a  lessor 
covenant  in  a 
lease  with  his 
lessee,  that  be 
will,  in  case  the 
premises  de- 
mised shall  be 
burnt  down, 
*'  rebuild  and 
replace"  the 
same  in  the 
same  state  as 
they  were  in 
before  the  Are, 
he  is  only  bound 
to  restore  the 
premises  to  the 
state  in  which 
they  were  when 
he  let  them,  and 
not  to  rebuild 
any  additktuU 
parts  which  may 
have  been  erect- 
ed by  hb  tenant. 
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replace  the  same  in  the  sawe  state  as  they  were  in  before 
LoADBR      the  happening  of  such  fire '^ 

Kemp. 

Best,  C.  J.  — It  appears  to  me,  that  the  landlord  is  on- 
ly to  rebuild  what  he  let;  for  a  landlord  would  be  in  a  des- 
perate situation^  if  he  were  bound  to  rebuild  every  Aing 
which  his  tenant  may  think  proper  to  set  up.  He  might 
be  ruined  in  many  cases. 

The  case  was  referred  to  Mr.  Bingham,  to  ascertain  aD 
the  factSf  for  the  purpose  of  raising  the  point  for  the  opin- 
ion of  the  Court  above. 

Vaughan  and  Lawesy  Seijts.,  and  Campbell^  for  the 
plaintiff. 

I       Wilde,  Serjt.9  and  Z>.  Pollock,  for  the  defendant. 

[Attdfnies^-Ctfttnuy  and  Lovell,} 


Jufy  9ri.  BiRE  V.  MOREAU. 

itl^^^bt^a  Assumpsit  onabfflofezchangedrawn  by  Pettit»  and 

biu  of  exchange  accepted  by  the  defendant  J  indorsed  by  Pettit  to  Galway» 

E^hitamp|[  and  by  Oalway  to  the  plaintiff.    The  bill  was  in  French, 

to  bJte^  and  apparently  had  a  French  stamp,  but  no  English  one, 

?^  ^i^  and  purported  to  have  been  drawn  at  Paris  on  the  15th 

endttedtoftTer-  October,  1804. 

diet,  if  it  appear 
Dooi  thft  erl- 

^^^^^  After  the  formal  proof  for  the  phiintiff;  a  witness  was  called 

have  been  ia  for  the  defendant,  who  stated,  that  he  saw  Pettit,  the  draw- 
England  on  the 

day  on  whieh  er,  on  the  8th  of  October,  in  London;  that  he  thought  he 

havTbeen  "aw  him  every  other  day  during  that  months  and  that  be 

to  enable  the  could  not  have  got  to  Paris  upon  that  day.    A  lady,  who 

cover,  if  tbe  uu  lodged  in  the  same  house  with  Pettit,  proved,  that  for  two 

i^^faTFiilM  nionths  previous  to  the  beginnmg  of  November,  she  dined 

nearer  to  Eng- 
land than  Paris,  thoos^  >t  be  dated  aa  from  Paris. 
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in  his  company  every  day,  with  the  exception  of  a  few  days, 
(not  consecutive),  when  she  dined  out. 

Toddy  f  Serjt,  for  the  .plaintiff. — It  does  not  lie  in  the 
mouth  of  the  acceptor  of  a  hill  of  exchange  to  set  up  this 
defence.  The  defendant  has  accepted  this  hill  as  drawn 
in  Paris^  and  has  given  it  credit  as  such.  It  apparently 
has  a  French  stamp.  The  evidence  to  contradict  the  pre- 
sumption of  its  having  been  drawn  in  Paris,  ought  to  be  of 
the  most  complete  and  convincmg  description. 

HuieJnnton,  also,  for  the  plaintiff,  cited  Abraham  v; 
IhAaisifi). 


BiRB 


V. 

MORBAU. 


BssT,  C.  J.,  in  summing  up,  observed — If  yon  are  quite 
satisfied  that  the  bill  was  drawn  in  England,  then  the  de- 
fendant is  entitled  to  a  verdict.  But  if  it  is  possible 
for  the  drawer  to  have  been  absent,  so  as  to  have  dravm  it 
out  of  England,  in  that  case  the  plaintiff  ought  to  have  a 
verdict :  if  the  drawer  got  to  Calais,  and  drew  the  bill  there, 
and  dated  it  as  from  Paris,  I  think  that  will  do.  The 
question  is,  are  you  quite  satisfied  that  the  bill  was  drawn 
in  this  country :  if  you  are,  you  will  find  a  verdict  for  the 
defendant;  for  then  it  is  a  fraud  upon  the  revenue  of  this 
country,  which  either  party  may  take  advantage  of. 

Verdict  for  the  defendant. 

Toddy i  Seijt.,  and  Hutchinson^  for  the  plaintiff. 
Voughonf  Seijt,  for  the  defendant. 

[Attornies— Toflie  ^  Co.,  and  Huberi.'} 


(a)  4  Camp.  269.  This  was  an 
action  on  a  bill  of  exchange,  dated 
Paris,  March  I  si.  The  defence  was, 
that  it  had  been  drawn  in  London, 
and  was.  vend  for  want  of  a  stamp. 
The  proof  given  was,  that  the 
drawer  was  in  London  on  the  third 
of  March,  at  11  o'clock  in  the 
forenoon.  lA}r^  EUenBorauffhnid, 


that  as  the  drawing  a  bill  ia  Eng- 
land, purporting  to  be  drawn  a- 
broad,  for  the  purpose  of  evading 
the  stamp-duties,  was  avery  serious 
offence,  the  fact  must  be  made 
out  by  distinct  eridence.  His 
Lordship  ruled,  that  the  evidence 
given  was  not  suffident}  and  the 
pliuntiff  had  a  verdict. 
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isfte. 

Julit  4iA.  MoNEYPENNY  V.  Hartland  and  Another. 

If  an  engtn-  ISSUE  to  try  whether  the  plaintiff  was  entitled  to  anj 
byVcommittee  ^^^  ^litit  sum,  for  work  and  labour  aa  an  acchitect  and 
brid  ^nd  *      engineer.    The  defendants  were  restrained  by  an  order 


forming  a  road  of  the  Vice  Chanoellorf  from  setting  up  partnership 

an  estimate  of  defence.      The  plaintiff  was  employed  by  the  defiend* 

^  wo^^he^  ^"^«  ^^^  ^^^^  ^^^  trustees  appointed  by  the  subscnb- 

is  bound  to  as.  ^rs  to  the  undertaking^  to  make  an  estunate  of  the  ex- 

certam  for  him-  ^ 

self,  by  ezperi-  pense  of  erecting  a  bridge  over  the  Severn,  and  makiiig  a 
turoof  thccoii;  '^ad  thereto.  It  appeared  that  a  person  named  HoDnnd 
although  a  per-  ^^^  employed  by  the  committee,  previous  to  the  employ- 

son  previously  r     j  j  '  r  r     ^ 

employed  by  ment  of  the  plaintiff,  to  ascertain  by  boring  the  nature  of 

having  made   '  the  soil,  and  that  he  informed  the  plaintiff  of  the  result 

gtvn^i^by  ^'  of  his  experiments,  and  that  the  plaintiff  acted  upon  that 

fonmtionof  ^'  information,  in  makkig  his  estimate,  and  did  not  make  any 

the  result.  experiments  himself*     Holland  reported  the  soil  to  be  of 

eer,  employed  hard  marl  rock.    The  plaintiff  kid  the  foundations  oi  the 

Tiow  Mtimiu^  bridge,  about  forty  yards  distant  from  the  spot  marked 

and  thereby  in-  qu|  jn  j^jg  plan,  for  the  Sake  of  a  nKNPe  GOUTenient  turn 

duces  persons  to  '^ 

subscribe  for  the  into  the  town  of  Tewkesbury ;  and  it  was  found,  after  the 

work,  who     ^  work  was  begun,  that  the  soil  at  that  part  being  of  dey» 

wb^ b!!^d^  requured  piling  and  phnking,  which  created  an  expense  of 

dined  it;  and  1400/.  in  addition  to  the  sum  mentioned  in  the  estanate. 

it  turns  out  af* 

terwards  that  The  expense  of  making  the  road  was  estimated  at  17001. 
Inromc^ith^  ^^^^  ^  point  of  fact,  U  cost  3,800/.  in  addition  to  that  sum. 
ftom  oegiigenoe  The  estimates  were  made  in  November,  1822;  the  work 

or  want  of  skill,  '  ' 

and  that  the  was  begun  in  June^  1823.  On  the  1st  of  September, 
done  but  at  a  1823,  the  plaintiff,  for  the  first  time,  examined  the  founda^ 
encnM^^^  tion,  and  discovered  that,  from  the  nature  of  the  soil  of  the 
notentiUedto  nver,  pUing  and  planking  would  be  required.  In  the 
thing  for  his  month  of  February,  1824,  the  plaintiff  was  dismissed  horn, 
making  such       l^is  employment,  and  Mr,  Telford  engaged  in  his  steuL 

The  plaintiff  had  attended  at  the  House  of  Commons 
while  the  bill  was  in  progress;  and  several  surveyors 
proved  that  the  usual  charge  for  such  attendance, 
five  guineas  per  day. 


estimate. 
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Taddj^  SeqUf  Sat  the  dAfinidUuita.--^Inattnucii  as  tke 
ddendante  vdied  oh  tke  plaintiff  ^s  ikiQ^  as  to  tlif  ptopnfr* 
ty  of  the  aituotioi^  and  the  expense  of  the  work;  he  ought 
not  to  luive  been  satidied  with  the  mibnaation  gi^n  him 
by  Mr.  HoUand,  but  ahoiqld  have  made  experiments  to 
assevtain  the  hcto  for  himself.  Though  Holland  might 
be  direeted  to  give  the  pfauntiff  information,  the  plaintiff 
was  not  thereby  nleased  by  the  eommittee  ftom  Ae  ne- 
oesstty  of  making  further  inquiries.  It  was'to  raise  the 
anount  mentioned  in  the  estimate,  and  that  amount  oidy, 
that  the  eobscriptions  wete  made* .  If  the  plaintiff^  ve^ 
port  was  wanted  in  a  hurry,  he  might  have  made  it,  with 
a  reservation  of  the  partieular  point,  as  to  the  nature  of 
the  sml.    He  cited  li^meypemuf  v.  Harthmd{a), 


9f» 


1896. 


Mr.  TeKKd  was  examined  on  the  part  of  the  defendants, 
aad  stated,  dmt  it  was  the  duty  of  an  arehitector  engineer 
toexamineforhimself  into  the  nature  of  the  soil;  and  that 
he  ought  to  oonsider  himself  responsible  for  it,  though 
another  person  had  given  him  information  on  the  subject. 

A  roadHSurveyor  was  also  called,  who  stated,  that  he  had 
estimated  tlie  expense  of  making  the  road  from  the  Mythe 
to  the  HoUybush*Hill  (the  road  in  question)  at  the  sum  of 
SflJKV.,  and  that  it  could  not  possibly  be  made  for  the  sum 
of  1700/.,  which  was  tbs  amount  of  the  pkintlff\i  estunate. 

It  was  also  proved,  that  the  plaintiff  had  put  down  Us 
nane  for  some  shares  in  the  concern,  in  the  fottowingfom: 
— "  George  Moneypenny,  as  Architect  and  Surveyor  to  die 
Bridge  and  Roads,  500/.  ;**  and  it  was  admitted  that  this 
sum  had  been  demanded  in  Ae  month  of  May,  18S4. 

AH  the  witnesses,  hedi  for  the  plaintiff  and  defendant, 
agreed  as  to  the  plaintiff's  due  and  diligent  attendance  at 
^  House  of  Commons. 


^9ughan^  8eijt»,  for  the  pkuntifi — If  complakt  be 


(s)  AnU,  Vol  1,  p.  352. 
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made  against  a  party  employed,  the  first  questionr  m> 
haiB  the  party  employing  derived  any  benefit  from  hia- 
seryices ;  if  so,  he  must  pay  for  them,  and  aeek  his  remedy 
by  a  cross  action.  Supposing  an  action  had  been  hrangbt 
by  the  defendants  agamst  the  plaintiff  for  the  omlsakm  of 
the  planking  and  piling,  what  would  they  have  made  of  itt 
He  has  not  been  guilty  of  negligence  as  to  thenu  HoBand 
says,  that  he  was  employed  by  the  Committee  before  the 
plaintiff  came,  and  made  all  the  preliminary  anangementa^ 
and  repotted  the  result  several  times*  It  would  have  been 
officious  and  unnecessary  for  the  plaintiff,  after  that,  to 
have  undertaken  the  boring  himself.  An  estimate  tmiat 
be  taken,  to  mean,  that  the  expense  will  be  there  or  dfteve- 
about.  If  it  were  followed  up  by  a  contract,  then  itm^lit 
be  different  The  plaintiff  was  relieved  from  tiie  neceJMity 
of  any  particular  etxamination  of  tiie  soil  by  the  oonduct 
of  the  trustees  and  their  confideptial  surveyor,  HoDand^ 
who  turned  out  to  be  mistaken..  The  foundations  were  laid 
with  parade  and  ceremony  either  ia  August  or  September^ 
,1823,  and  complaint  was  not  made  till  the  month  of  Feb* 
ruary,  1824.  The  delay  shews  that  the  objection  waa  an 
afterthought  The  plaintiff's  witnesses  say,  that  there  aie 
often  contingencies  in  a  work;  and  there  is  in  the  pbiiH 
tiff's  estimate  an  item  of  9000/L  for  contingenciea.  Tbey 
have  not  sustained  any  damage  in  consequence  of  die 
plaintiff's  not  having  bored.  With  respect  to  the  8ob> 
seription,  it  was  done  to  shew  his  good  opinion  of  the 
dertaking. 


Best,  C.  J. — ^The  first  question  will  be,  whether  dK 
plaintiff  is  entitied  to  any  compensation ;  and  if  he  is, 
then,  whether  it  will  extend  beyond  the  SOOL;  for  I  am 
clearly  of  opinion  that  he  is  answerable  for  the  subsaqn 
tion.  With  respect  to  the  first  question,  the  cases  appear 
to  be  conflicting;  and  there  is  some  difficulty.  I  shaB 
take  the  liberty  of  laying  down  this  rule.  Supposing  neg* 
ligence  or  want  of  skill  to  be  sufficiently  made  out,  unless 
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that  negligence  or  want  of  skill  has  been  to  an  extent  that        1826. 
has  rendered  the  work  useless  to  the  defendants,  they      Mohbt. 
must  pay  hun,  and  seek  their  remedy  in  a  cross  action.       pbmht 
For  if  it  were  not  so»  a  man,  by  a  small  error,  might  deprive    iLkHTLAifD. 
himself  of  his  whole  remuneration.    It  appears,  that  Mr, 
Telford  adopted  a  part  of  the  plaintiflTs  plan;  and  up  to 
that  extent  the  defendants  haye  been  benefited.    I  grant, 
that  it  is  not  a  trifling  deviation  from  an  estimate,  that  is 
to  prevent  a  party's  recovering.    But  if  a  surveyor  delivers 
la  an  estimate,  greatly  below  the  sum  at  which  a  work  can 
be  done,  and  thereby  induces  a  private  person  to  under- 
take what  he  would  not  otherwise  do;  then  I  think  he  is 
not  entitled  to  recover :  and  this  doctrine^is  precisely  ap- 
plicable to  public  works.    There  are  many  in  this  metro- 
polis which  would  never  have  been  undertaken  at  all,  had 
it  not  been  for  the  absurd  estimates  of  surveyors.    I  think, 
if  it  was*  so  in  the  present  case,  the  plaintiff  is  not  entitled 
to  recover.  .  And  it^  appears  from  the  cfise  cited,  that  my 
Lord  -Chief  Justice  Abbott  was  of  the  same  opinion.    His 
Lordship  says,  "  I  think  it  of  great  importance  to  the  pub- 
lic, that  gentlemen  in  the  situation  of  the  plaintiff  should 
know,  that  if  they  make  estimates,  and  do  not  use  all  rea- 
sonable care  to  make  themselves  infonned,  ibej  are  not  en- 
titled to  recover  any  thing.**    And  to  this  I  am  disposed 
to  add  a  qualification,  which  is  found  in  my  brother  Bajf^ 
ky's  opimon.    His  .words  are,  **  The  plaintiff  claims  as 
much  as  his  services  are  worth ;  and  (/*  he  led  his  employe 
era  into  a  great  expense  by  his  ufant  of  care,  his  services 
vxnUd  be  worth  nothing/*    If  you  thuik  the  lowness  of  the 
estimate  in  this  case  induced  the  parties  to  undertake  the 
work^  then  you  should  find  your  verdict  for  the  defend- 
ants.   It  is  said  to-day,  that  there  is  a  difference  between 
'  an  estimate  and  a  contract.    I  do  not  agree  in  that  obser- 
vation :  between  honest  men  there  is  no  difference  at  all. 
A  man  should  not  estimate  a  work  at  a  price  at  which  he 
vould  not  contract  for  it ;  for  if  he  does,  he  deceives  his 
employer.    It  appears,  that  1400/.  in  addition  to  the  esti- 
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mate,  wm  required  for  {danking  aad  pffingf  and  $JSOOL 
m  addition  to  the  1700/.  for  the  completion  of  die  komL 
Is  a  man  to  tdl  me  that  a  thing  can  be  done  for  17004 
HAvnAim.    which cannotbe  completed  for  lesa  than  BOOOLi    But  it  it 
said,  therehas  been  no  negligenoe  here,  beeanae  the  pkia- 
tiff  iiad  been  informed  by  another  of  die  state  of  the  soiL 
In  my  opinion,  he  should  not  have  trusted  to  such  infiinaa> 
tion.    But  I  do  not  aet  upon  my  own-opimon  alone;  tot  I 
find  die  opimon  of  Mr.  Telford  ia  the  same.   But,  it  seems, 
die  plaintiiT  did  not,  in  fact,  act  upon  the  infocmatioB;  fiv 
he  bttikthe  bridge  forty  yards  distant  from  the  spot  wheie 
he  was  told  the  marl  rock  had  been  fomML    However 
great  the  plaintiflTs  skill,  it  seems  to  me  io^oesible  to  my, 
that  he  has  conducted  himself  properiy  in  due  eaoe.  With 
respect  to  the  road,  were  not  the  trustees  to  undentaiid» 
that  for  the  sum  mendoned  in  the  estimate  it  was  to  be 
done  to  their  satisfaction,  and  that  of  the  public  ?  You  will 
ask  yours^yes  these  two  questions: — Isl,  Is  diere  nol 
great  waht  of  skill,  or  great  want  of  attention  t  2m%, 
Do  you  think  these  defendants  would  hate  engaged  in  this 
scheme  if  they  had  been  truly  informed  upon  the  suhjectt 
If  you  doubt,  incline  against  the  plaintiff*    I  do  boI  duak 
the  charges  (noved  to  be  custenary  by  the  sunreyonywho 
have  been  called,  axe  at  all  inqproper,  when  I  oamidfr  Ike 
great  dull  and  talent  which  dmse  grmflfmm  aaHat  bong 
to  bear  upon  the  questions  anhmitted  to  dieir. 


The  jury  found  for  die  pbindff,  damages  7SU. 
B^fiDgy  that  they  held  the  plaintiff  liaUe  Is 
pay  his  subscription  of  BQOLf  if  the  suhscrih* 
ets  paid  their  proportions* 

Vamgiau  and  Wilde,  Seqts.,  and  Campiell,  for  the 
plaintiff. 

Toddy,  Serjt,  and  Paiteson,  for  the  defendants. 
[Attoniiet— ificrcf  jr  /.,  and  Jenkins  jr  Co.] 
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« 

In  the  ensuing  Michadmas  Term,  a  rule  nUi  was  ob- 
tained for  reducing  the  damages  to  250^,  whieh  was  not 
argued^  as  the  fdaintiff  oimsented  to  take  his  yerdict  for 
that  sum. 


If  the  surveyor  to  an  undertak- 
ing of  this  sort  is  a  shareholder  in 
the  work,  he  cannot  recover  his 
diailges  ID  aaaotk>n.    Hobiuir. 


Higgim,  2  Dow.  &  By.  196,  a 
short  abstract  of  wMch  wiU  be 
found,  ante.  Vol.  I.  p.  353,  n.  (a), 
but  must  proceed  fai  equity. 


MOMST- 
PBNNT 

r. 

Hartland. 


*  WbUiS  v.  HcniTON,  Executor  of  Blissett. 

ABSUMPSIT,  The  first' five  counts  were  on  promises 
by  the  testator  for  money  lent,  money  paid,  &c.  The 
sixtfi  count  stated,  that  the  testator,  in  his  life-time,  on  the 
Ist  of  January,  1808,  was  indebted  to  Mary,  the  wife  of 
the  plaintiflr,  then  being  sole  and  unmarried,  for  money 
lent  and  forborne;  and  the  said  money  remaining  unpaid, 
the  said  testator  in  his  life-time  afterwards,  and  after  inter- 
marriage  of  said  plaintiff  and  the  said  Mary,  on  the  Ist  of 
January,  1816«  in  consideration  that  the  said  plaintiff  would 
forbear  to  proceed  against  him  for  the  recovery  of  the  mo- 
ney during  lus  life-time,  undertook  and  promised  the  said 
phuntiff  that  his  executor  should,  after  his  decease,  as 
such  executor,  pay  to  the  said  plaintiff  the  said  sum  of 
HKMiey.  It  then  averred,  that  the  plaintiff  did  forbear  to 
proceed  against  the  testator,  and  that  assets  came  to  the 
hands  of  the  defendant  more  than  sufficient  to  pay  debts, 
legacies,  &c.  The  seventh  count  was  similar  to  the  sixth, 
except  that  it  contained  no  averment  either  of  forbearance 
or  of  assets.  The  eighth  count  was  on  an  account  stated 
between  the  plaintiff  and  defendant.  The  pleas  were  the 
general  issue,  and  the  statute  of  limitations. 

A  clerk  in  the  bank  proved,  that  in  the  stock  ledger,  in 
the  year  1807,  there  was  a  sum  of  8108/.  9s.  7rf.  standing 
in  the  name  of  Mary  Blissett  (who  was  the  daughter  of  the 
testator) ;  and  that  sum  was  transferred  to  the  testator  by 
a  power  of  attorney  given  to  him  on  the  2nd  of  October 


July  6th, 

A  penon 
borrowed  a  sum 
of  money  in  the 
year  1807.  In 
the  year  1815, 
he  stated,  by 
parol,  to  the  at- 
torney of  the 
party  entitled  to 
it,  that  he  had 
oiade  provision 
by  hb  will,  and 
had  directed  his 
eiecotorstopay 
it  at  his  death. 
He  died  in  the 
year  1825, 
without  having 
made  any  such 
praridon.— 
Heidi  in  an  ac- 
tioa  against  the 
executor,  that 
thepron^  was 
good,  and  the 
money  recover- 
able; that  nei- 
ther the  statute 
of  firauds  nor  the 
statute  of  limi- 
tations applied 
to  the  case;  and 
that  a  moral  ob- 
ligation to  pay 
was  a  sufficient 
consideration 
for  the  promise. 
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in  that  year.    Mary  Blissett  was  married  to  the  pluntiff 
in  October  1812. 

Mr.  Montriouy  an  attorney,  was  then  called  as  a  witness. 
He  stated^  that  on  the  13th  June,  1815,  he  had  an  is* 
terview  with  the  testator,  at  the  request  of  the  jitSmM. 
He  told  him,  that  the  plaintiff  and  his  wife  wished  to  make 
a  settlement  of  Mrs.  Wells's  share  of  the  residuary  estate 
of  Mr.  Tibbs,  preparatory  to  which  they  were  desirous  of 
coming  to  some  arrangement  with  him  as  to  the  payment 
of  that  part  of  it  which  had  been  lent  to  him.    The  tests* 
tor  said,  they  were  aware  he  could  not  return  the  money 
in  his  life-time;  that  he  had  made  several  proposals  to  Ae 
plaintiff  about  it,  to  which,  if  he  did  not  think  proper  to 
accede,  or  if  he  inconveniently  pressed  him  for  pay- 
ment, he  should  erase  his  and  his  dau^ter^s  name  out  of 
his  will  altogether.    The  witness  replied,  that  it  wm  not 
the  plaintiff's  intention  to  press  him  inconveniently,  bnt 
he  wished  that  some  arrangement  might  be  made.    The 
testator  said,  that  he  had  made  provision  by  his  will,  sod 
had  directed  hb  executors  to  pay  the  money*  meaning  the 
specific  sum ;  and  he  thought  that  the  best  security  wludi 
the  plaintiff  could  have.    The  witness  observed,  that  a 
will  was  always  revokable,  and  that  it  was  hardly  to  be  ex- 
pected that  the  plaintiff  should  rely  upon  it,  and  suggested 
the  giving  a  bond  or  a  promissory  note,  to  which  the  tes- 
tator objected.    The  witness  then  proposed  a  letter,  stat- 
ing what  his  intentions  were.    The  testator  said,  that  he 
would  not  subscribe  any  writing;  that  the  plaintiff  knew 
well  l^is  intention  towards  his  daughter,  and  that  if  be 
was  not  satisfied  with  the  repayment  at  his  death,  he  migbt 
take  his  own  course.    The  witness  said,  he  would  relate 
what  had  passed  to  the  plaintiff,  but  could  not  say  idie- 
ther  he  would  agree  to  it  or  not.    The  witness  did  oos^ 
municate  it  to  the  plaintiff,  for  whom  he  was,  at  the  tine, 
professionally  concerned;  and  he  was  not  instructed  to 
take  any  steps  against  the  testator:  but  he  stated  that  he 
could  not  say,  whether  the  forbearance  was  particnlarlj 
upon  the  faith  of  the  testator's  promise.    On  his  cross-ex- 
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aminaiion,  he  said,  that  the  plaintiff  and  his  wife  were  sepa- 
rated, and  that  the  plaintiff  was  a  sugar-broker,  and  in  the 
year  18^  stopt  pay^ient,  and  paid  2s.  6d.  in  the  pound. , 
The  will  of  the  testator,  proved  the  fid  of  January, 
1896,  was  read.    It  appointed  the  defendant  sole  execu- 
tor.   It  gave  a  sum  of  100/.  a-year  to  the  testator's  wife, 
SOL  a-year  for  the  maintenance  of  a  natural  son,  and  50A 
a-year  for  the  maintenance  of  a  natural  daughter.   It  then 
gave  an  annuity  of  100/.  a-year  to  the  plaintiff 's  wife  for 
Ufe,  to  be  paid  half-yearly,  separate  and  apart  from  the  con- 
trol of  any  husband.    This  annuity,  after  her  death,  was 
to  go  to  his  granddaughter.  Rose  Wells,  and  after  her 
decease  was  to  form  part  of  the  re^siduary  estate.    The 
residuary  estate  was  given  to  the  testator's  son  and  damgh- 
tei;  and^  if  they  should  die  before  the  age  of  twenty-one, 
then  it  was  to  go  to  his  next  of  kin  living  at  the  death  of 
the  survivor  of  such  son  and  daughter.    The  property  was 
sworn  under  18,000/. 

OnslaWf  Serjt.,  ibr  the  defendant. — As  to  the  special 
counts,  the  plaintiff  ought  to  be  nonsuited,  as  the  promise 
proved  by  the  witness  was  not  such  as  to  support  what  is 
laid  in  them.  And,  with  respect  to  the  money-counts,  the 
statute  of  limitations  puts  them  out  of  the  question. 

Bbst,  C.  J. — I  think  that  the  seventh  count  is  proved* 

Onslow,  Seijt. — ^Does  not  your  Lordship  think  that  the 
statute  of  limitations  applies  to  that  count? 

Best,  C.  J. — I  think  not,  as  the  undertaking  was  to  do 
something  on  a  certain  event,  which  event  has  occurred 
within  the  six  years. 

Onshw,  Seijt.,  then  submitted,  that  the  statute  of  frauds 
was  applicable  to  the  case,  and  the  promise  ought  to  have 
l>een  made  in  writing. 


*jo6 


1826. 
Wblls 

V, 
HOUTON. 
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Best,  C.  J.  —  I  think  the  contingency  might  have  hap- 
pened within  the  year;  and  that  will  bring  it  widiin  the 
case  mentioned  in  Selwyn  about  the  ship'a  coming  bade  (a). 
I  myself  thkik,  that  a  judge  at  Nisi  Prius  is  not  warranted 
in  going  against  the  decision  of  a  Court.  I  act  upon  the 
decision^  but  vn&  give  you  leave  to  more  the  Court  upon 
the  subject* 


Onslmot  Seijt.— There  is  no  consideration  to  suppoit 
this  special  promise. 

Best,  C.  J. — I  think  there  is  plenty  of  conrideralion. 
There  was  a  moral  obligataon  to  pay ;  and  I  hope  that  Ae 
jo^^^es  in  Westminster  Hall  w91  always  hold,  that  a  moral 
obligation  to  pay  is  a  sufficient  Consideration  Ibr  a  promise 
to  pay. 

Onslow,  Seijt.  — The  words  of  the  promise  proved,  are, 
that  he  Aocf  made  provision,  and  had  directed  his  execu- 
tors to  pay.  This  is  in  the  past  tense,  and  the  dedandion 
is  in  the  future. 

Best,  C*  J.,  in  summing  up,  said — If  you  think  the 
plaintiff  was  induced  to  forego  his  claim  in  consequence  of 


(«)  Ananym&m,  Pas.  5  W.  &  M. 
C.  B.  Salkeld,  280.  A  parol  pro- 
mise  was  made  to  pay  a  sum  of 
money  on  the  return  of  a  certain 
skip.  The  ship  did  not  return 
till  two  years  after  the  promise. 
All  the  Judges  held,  that  the  pro- 
mise was  good,  and  not  within  the 
statute  of  frauds,  saying,  that  it 
only  extended  to  such  promises, 
where,  by  the  expreu  iippmntment 
oftheptaijf,  the  tlung  was  not  to 
be  performed  liithin  a  year,  and 
that,  by  posubility,  the  return  of 
the  ship  might  have  been  within 


the  year,  Aoe^  by  acddent,  it 
happened  to  have  been  delayed 
beyond  it.  This  case  was  cited 
and  approved  by  Mr.  Justice  WU- 
moU  in  a  case  of  FemUm  t,Em^ 
lirs,  executor  of  Iffsy,  reported  ia 
3  Burr.  1378.  In  thai  case,  Ae 
Court  of  King's  Bench  held,  that 
the  statute  did  not  apply  to  a  pa- 
rol promise  by  a  master  to  pay 
yearly  wages  to  aservant,  and  also 
by  his  last  will  and  tfitameat  to 
give  and  bequeath  to  such  serrsnt 
a  legacy  or  annuity  of  161.  a-ycsr 
for  life. 
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hifl  expecting  a  legai^  j  tlKnigh  he  ia  diiappoinied  in 
pectation,  yet  he  cannot  recover.  I  am  of  opinion,  that  ihe 
words,  *'  I  have  made  provision/'  used  hy  the  testator,  are 
sufficient  to  satisiy  the  count  in  the  dedaration*  If  you 
thtek  the  testator  made  the  specific  promise,  then  the  plain- 
tiff is  entitled  to  a  verdict.  If  he  merely  pronused  to  make 
provision  generally,  hut  not  with  a  reference  to  the  speci- 
fic sum,  though  the  provision  waa  not  sufficient,  yet  tiie 

plaintififeaiuiot  recovear. 

Verdict  for  Ae  plaintiff. 

JBosimgueis  Seijt.,  and  Hohraydt  fat  the  plaintiff. 

Onslato  and  Spankhf  Serjts.,  for  the  defendant. 

•  « 

[AtlQffiiiefr— BoMiuWf,  r.  ^  V.^  and  fFimif.] 


In  the  ensuing  Michaelmas  Term,  a  rule  nui  was  ob- 
tained, pursuant  to  the  leave  given,  which  was  discharged 
after  argument. 


Dean  and  Others  f .  M'Ghie  and  Another. 

Assumpsit.  The  plaintiffs  were  the  assignees  of  a 
bankrupt  named  Prince,  and  the  defendants  were  the  brok- 
ers of  a  person  named  Chance.  The  action  was  brought 
to  recover  a  sum  of  money,  which  had  been  paid  to  the 
defendants  as  the  fireight  of  a  ship  caOed  die  Rosalind* 

A  clerk  from  the  Custom  House  produced  the  books 
kept  there,  relating  to  the  ownership  of  vessels,  firom  which 
it  appeal,  that  on  the  29th  of  Decemberi  18^,  the 
bankrupt,  P^ce,  was  the  owner  of  the  Rosalind;  and 

• 

he  proved,  that  on  llie  3d  of  March,  1826,  an  indorse- 
ment was  made  on  the  register  of  a  transfer  firom  Prince  to 
Chance  of  the  whole  of  the  ship,  by  a  bill  of  sale  by  way 
of  mortgage,  dated  the  16th  of  November,  I8S&  The  in- 
dorsement was  not  made  earlier,  because  the  ship  was  away 
on  a  voyage;  but  the  witness  stated,  that  the  bill  of  sale 
was  shewn  to  him  on  the  25th  of  November,  1825.  Prince 


Oct.  98<A. 

If  the  brokers 
to  a  mortgagee 
of  a  ship,  who 
has  taken  pos- 
session, receive 
the  freight,  it  is 
not  reooTerable 
from  them  in 
an  action  of  of - 
namptU  by  the 
aMigneesofthe 
mortgagor  (he 
having  become 
bankrupt),  if  a 
sumeqaiUin 
amount  has 
been  applied  by 
the  mortgagee 
to  the  payment 
dftheteamens' 
wages. 
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I 

became  bankrupt  on  tbe  4tb  of  February,  1826.  The 
freight  was  paid  to  tbe  defendants  in  tbe  months  of  Mardi 
and  June,  1826,  and  they  paid  it  over  to  their  prindpal, 
Chance,  by  whom  they  were  indemnified,  but  not  till  after 
they  had  received  notice  not  to  do  so  firom  the  plaindfi, 
The  right  of  the  plaintiffs  to  sue  as  assignees  was  ad- 


For  the  plaintiffs,  it  was  contended,  that  they  were  en- 
titled to  recover;  because  Prince,  whom  they  represented, 
continued  to  be  owner  of  the  ship,  notwithstanding  the 
mortgage,  and  as  such  was  entided  to  the  freight.  The 
4  Gteo.  4.  c*  41,  s.  43,  was  referred  to  (a). 

For  the  defendants,  it  was  contended,  that  the  statute  re- 
ferred to  had  no  operation  in  the  case  of  a  mortgagee  in  pot* 
senum  ;  and  also,  on  the  authority  of  the  case  of  Dixcm  t. 
Hamand{b),  that,  being  the  agents  of  Chance,  they  could 


(«)  That  section  enacts  as  foU 
lowi:-^**  That  when  any  transfer 
of  any  ship  or  vessel,  or  of  any 
sliare  or  shares  thereof,  shall  be 
made  only  as  a  security  fbr  the 
payment  of  a  debt  or  debts,  dther 
by  way  of  mortgai^  or  of  duaga- 
ment  to  a  trustee  or  trustees,  for 
the  purpose  of  selling  the  same 
for  Uie  payment  of  any  debt  or 
debts,  then  and  in  eyery  such  case 
the  callector  and  comptroller  of 
the  port  where  the  ship  or  ves- 
sel is  registered  shaU,  in  the  entry 
in  the  book  of  registry,  and  also 
in  the  indorsement  on  the  certifi- 
cate of  registry  in  manner  herein-' 
before  directed,  state  and  express 
that  such  transfer  was  made  only 
as  a  security  for  the  payment  of  a 
debt  or  debts,  or  by  way  of  mort- 
gage, or  to  that  effect;  and  the 
person  or  persons  to  whom  such 
transfer  shall  be  made,  or  any 


other  person  or  persons  dsunn^ 
under  him  or  them  aa  a  mort^i* 
gee  or  mortgagees,  or  a  tnslee  or 
trustees  only,  shall  not,  by  resioa 
thereof,  be  deemed  to  be  the  on- 
er or  owners  of  such  ship  or  nmd, 
share  or  shares  thereof;  nor  ibsU 
the  person  or  persona  makii^  nA 
transfer  be  deemed,  by  reuoa 
thereof,  to  have  ceased  to  be  la 
owner  or  owners  of  sodisfaip  or 
veisel,  any  more  than  if  no  Mck 
transfer  had  been  made,  exceptio 
far  as  may  t>e  necessary  for  tbe 
purpose  of  rendering  the  ship  or 
vessel,  share  or  shares  so  trHtf- 
ISerred,  availabk  by  sale  or  ochtf- 
wise,  for  the  payment  of  the  debt 
or  debts,  for  securing  the  paymcst 
of  wliich  such  transfer  shall  hife 
been  made." 

(&)  2  B.  &  A.  310.  ItwMtboe 
held,  that  an  agent  cannot  dispot^ 
the  title  of  his  prindpal;  n^ 
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not  dispute  his  title,  but  were  bound  to  pay  over  to  liim  the 
money  they  received. 

The  bill  of  sale,  by  way  of  mortgage,  dated  16th  Novem- 
ber, 1825,  waa  then  oflfered  in  evidence.  It  had  no  stamp, 
and  therefore  was  oljgected  to.  To  answer  this  objec- 
tion, the  Stat.  6  Greo.  4,  c.  41,  s.  1,  was  referred  to  (a). 
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Bbst,  C.  J.,  was  of  opinion,  that  the  transfer  was  good. 

It  wa&then  stated,  that  the  bill  of  sale  contained,  in  ad* 
dition  to  the  assignment  of  the  ship,  an  assignment  of  a  po- 
licy of  insurance ;  it  was  contended,  that  as  such  assignment 
was  not  mentioned  in  the  statute  which  had  been  referred 
to,  the  instrument  was  not  valid  unless  it  were  stamped. 

Best, C.J. — I  am  of  opinion,  that  that  circumstance 
only  makes  it  yoid.pro  ianio* 


The  bill  of  sale  was  then  read.  It  was  for  a  loan  of  8000/. 
The  day  for  redemption  was  the  16th  of  January,  1826. 
Proof  was  then  given,  that,  on  the  S6th  of  January,  1836, 


therefore  where  a  ship  originally 
belonged  to  one  of  two  partners, 
and  had  been  conveyed  toB.  for  se- 
curing a  debt,  and  B.  became  the 
sole  registered  owner  of  the  ship, 
and  afterwards,  as  agent  for  both 
partnergf  insured  the  slup  and 
^rdght,  and  charged  them  mth  the 
premiums,  &c.,  and  on  a  loss  hap- 
pening, received  the  money  from 
the  nnderwiiters:— Held,  that  he 
was  accountable  to  the  assignees 
of  the  surviving  partner  for  the 
surplus,  after  payment  of  his  own 
debt,  and  not  to  the  executors  of 
the  deceased  partner,  to  whom 
the  ship  originally  belonged. 

(a)  That  section  enacts  as  fol- 
low8:—«'  That  from  and  after  the 


pasdng  of  this  act,  [10th  June, 
1826,]  all  stamp  duties  now  paya- 
ble in  Great  Britain  and  Ireland 
respectively,  upon  or  in  respect  of 
any  bill  of  sale,  or  any  conveyance, 
assignment,  or  other  deed  or  in- 
strument whatever,  for  the  sale, 
transfer,  or  other  disposition,  ei- 
ther absolutely  or  by  way  of  mort- 
gage, or  otherwise,  of  any  ship  or 
vessel,  or  any  part,  interest,  ahaie, 
or  property  of  or  in  any  ship  .or 
vessd,  shall  wholly  cease,  deter- 
mine, and  be  no  longer  paid  or 
payable;  any  thing  in  any  act  or 
acts  of  parliament  contained  to  the 
contrary  thereof  in  anywise  noU 
withstanding." 


VOL.  H. 
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a  person  took  the  cdnunand  of  the  ship,  by  order  of  the 
defendants,  on  behalf  of  Chance,  when  she  was  oil  her 
M <0h»,  homeward  voyage,  at  a  place  called  the  Lower  Hope,  a 
few  miles  below  Gravesend ;  and  also  that  nearly  doufalt 
the  amount  sought  to  be  recovered  by  the  plamtifi  had 
been  expended  inthe  payment  of  the  wages  of  the  seamen. 

B^ST,  C.  J.,  upbn  this,  observed  to  the  phuntiff's  ooim- 
sel — Aa  this  is  an  action  for  money  had  and  reeeired, 
can  you  recover? 

Plomiiy's  CatmseL-^Thej  are  not  at  liberty  to  thiov 
Ul  this  upon  the  freight? 

Best,  C.  J. — The  action  of  assumpsit  is  an  equitable 
action;  and  my  Lord  Mm^fieU  said,  that,  in  asssmptUj 
you  can  recover  nothing  but  what  you  are  entitled  to  re- 
ceive in  equity*  You  were  liable  to  pay  these  things; 
and  the  defendants  have  paid  them  for  you ;  thereCbre,  you 
cannot  recover  the  money  from  thenu  I  am  of  opimoDi  dut 
the  plamtiff  must  be  called. 

Nonsuit 

Basanqmei  and  Tadtfy^  Serjts.,  and  Bvams,  for  the 
plaintiffs. 

Wilde i  and  Adams ^  Ser]t8.,for  the  defendants. 
[Attomiea— JTcttrMy  jr  51,  and  Bdl  ^  B.J 


In  Uie  ensuing  Midiaebnas  T^rm,  a  rule  msi  for  setting 
aside  the  nonsuit  was  obtained,  which  was  discharged  af- 
ter argument. 
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Kino  v.  Butterworth  and  Another.  Oct.  $ut. 

[Special  Jury.] 

1  llESPASS  for  breaking  and  entering  the  dwelling-  The  occupien 
house  of  the  plaintiff^  situate  in  a  certain  place  called  Ser-  Jean^sTnn, 
jeant*8  Inn,  in  Fleet-street,  and  taking  away  his  goods  and  ^*^"?[^'  *J^ 
chattels.    Plea — ^Not  guilty  (a).  poor's  rates  to 

It  was  admitted,  that  the  defendants  were  overseers  of  Dunstan  in 
the  parish  of  St.  Dunstan  in  the  West;  that  they  entered  *^*  ^"^ 
the  plaintiff's  house,  which  was  numbered  1 1  in,  and  al- 
ways formed  a  part  of,  Serjeant's  Inn;  that  they  took  the 
goods  of  the  plaintiff  as  a  distress  for  poor's  rates  claimed 
by  the  parish;  that  the  plaintiff  was  the  occupier  of  the 
house  in  question;  and  that  the  rate  had  been  both  pro- 
perly made  and  demanded;  and  also,  that  the  locus  was 
within  the  dty  of  London. 

The  question  was,  whether  Serjeant's  Inn,  Fleet-street, 
formed  a  part  of  the  parish  of  St.  Dunstan,  and  as  such 
was  liable  to  the  payment  of  poor's  rates .  This  was  the  first 
time  that  the  claim  had  been  made,  and  the  absence  of  any 
previous  demand  was  relied  on  by  the  plaintiff  as  sufficient 
to  call  on  the  defendants  to  make  out  their  case. 

Wilde,  Serjt.,  for  the  defendants,  then  argued  as  fol- 
lows:— In  former  times  opinions  and  prejudices,  not  well 
founded,  led  to  the  neglect  or  omission  on  the  part  of 
parishes  of  calling  upon  some  persons  to  pay  rates,  who, 
in  point  of  law,  ought  to  have  been  so  called  on.  That 
has  been  the  case  in  the  present  instance.  About  the' 
fourteenth  century,  a  man  named  Dalby  bequeathed  a 


(f )  By  the  statute  43  EHz.  c.  2,     taking  of  any  distress,  &c.,  by  au- 
8. 19,  it  is   enacted,  that  if  any     thority  of  that  act,  the  defendant 
action  of  trespass  or  other  suit     may  dther  plead  not  guilty,  or 
shall  hi^pen  to  be  attempted  and     Justify,  &c. 
bought  agttnst  any  person  for 

DD  2 
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sum  of  money  to  the  Dean  and  Chapter  of  York,  finr  the 
purpose  of  founding  a  chaimtry,  m  which  masses  might  be 
said  for  the  repose  of  his  soul.    With  this  money,  the 
dean  and  chapter  purchased  a  house  in  St.  Dunatan's  ia 
the  West,  standing  on  the  present  site  of  Serjeant's  Inn. 
It  formed  no  part  of  a  monastery ,  nor  was  it  subject  to  any 
peculiar  jurisdiction.     It  remuned  in  the  hands  of  the 
dean  and  chapter  till  the  Reformation,  when  it  was  sup- 
posed to  have  escheated  to  the  crown  as  property  devoted 
to  superstitious  uses;  and  in  consequence,  in  the  reign  of 
Edward  the  Sixth,  it  was  seized  into  the  hands  of  the 
crown,  and  some  short  time  after  sold  to  Lord  Chief  Jus- 
tice  Montague.    Previously  to  the  purchase  by  the  Dean 
and  Chapter  of  York,  an  inquiry,  by  writ  oi  ad  quod  dam- 
num^  was  made  in  the  ninth  year  of  Henry  the  Fourth, 
(1408),  which  was  followed  in  1409  by  a  license  to  hM  in 
mortmain.     Both  these  documents  describe  the  property 
as  situate  in  the  parish  of  St.  Dunstan.    The  grant  to 
Lord  Chief  Justice  Montague,  as  well  as  a  particular 
made  out  previous  to  such  grant,  in  the  third  year  of  Ed- 
ward the  Sixth,  mention  a   messuage-house  and  here- 
ditaments, commonly  called  Serjeant's  Inn^  in  the  occu- 
pation of  the  judges  under  a  lease  for  years,  and  certain 
other  houses  and  shops  in  Fleet-street,  in  the  possession 
of  other  persons,  but  describe  them  all  as  in  the  parish  of 
St.  Dunstan,  and  identify  the  property,  by  adding,  "  com- 
monly called,   Dalby's  chauntry."      These  houses  and 
shops  in  Fleet-street,  being  occupied  by  tradesmen,  have 
been  rated  for  many  years.     The  messuage  called  Ser- 
jeant's Inn  continued  to  be  occupied  by  Lord  Chief  Jus- 
tice Montague,  and  the  other  judges,  for  a  considerable 
time;  and  the  whole  property  is  described  in  the  will  of 
the  Lord  Chief  Justice  as  being  within  the  parish,  no  dis- 
tinction being  made  between  the  large  house  and  die 
shops,  &c*  in  the  occupation  of  the  tradesmen.    Some  tine 
after  this,  it  was  conceived,  that  the  property  had  never 
legally  vested  in  the  crown,  and  an  action  of  ejectmnt  was 
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I 

bnnight  by  a  person  named  Holloway,  a  tenant  of  one  of 
the  shops  in  Fleet-street^  to  try  the  right  (a).    The  venue 


(a)  Hie  case  is  reported  as  fol- 
lows in  Croke  James,  p.  51. — 
*'  HoOaw^   V.    W4akint.    Ejec^ 
tumefirnue,  for  a  house  adjoinixig 
to  Serjeant's  Inn  in  Fleet-street, 
uid  depending  upon  the  same  ti- 
tle.   Upon  a  special  verdict,  the 
case  was— ^The  Dean  and  Chapter 
of  York  had  devised  unto  them,  by 
one  Dalby,  400/.,  to  the  intent  to 
find  a  chantery  in  their  church 
perpetually,  and  an  obit  for  the 
soul  of  Dalby,  and  that  the  chan- 
tery priest  should  have  48  marks 
yearly,  &c.  King  Henry  the  Fourth 
granted  licence  unto  them  to  pur- 
chase those  houses  in  Fleet-street 
and  other  land  in  York,  ad  onera 
d  opera  pictatis,  in  the  will  of  Dal- 
by mentioned  to  be  performed; 
whereupon   they  purchased  this 
land,  and  made  ordinances  how 
that  priest  should  be  maintained, 
and  agreed  with  the  executors  of 
Dalby  for  the  finding  him  perpe- 
tnally;  and  they  confess  the  re- 
cdpt  of  that  400/.  devised  to  them, 
and  obliged  themselves  ae  omnia 
iona  sua  ad  jterformandum,  &c. 
And  it  was  found,  that  the  dean 
and  chapter  employed  8/.    for 
the  maintenance  of  a  priest,  and 
other  sums  for  the  maintenance 
of  an  o&i7,  and  that  those  lands 
were,   in  primo  Edw.  6,  certi- 
fied to  be  employed  for  a  chante- 
ry; and  the  stat.  of  primo  Edw, 
6,  was  found,    and  the  proriso 
therdn  for  deans  and  cluipters, 
&c    And  that  the  king  had  it 
as  chantery  land,  and  gave  it  to 
Sir  Edward  Montague,  &c.,  under 
whom  the  defendant  claims.  And 
the  dean  and  chapter  entered  and 


let  to  the  plfdntiff,  and  if,  &c. 
And  it  was  moved,  that  tins  waB 
a  chantery  indeed,  or  at  least  in 
reputation,  and  so  given  to  the 
king;  and  of  that  opinion  were 
Daniel  and   Warherton.    For  it 
appears,  that  the  lands  were  pup- 
chased  for  this  cause,  and  to  this 
purpose,  and  a  priest  muntuned 
therewith;  so  as  it  is  a  cliantery  in 
reputation,  if  it  be  not  in  fact  * 
nor  were  those  lands  the  proper 
possession  of  the  dean  and  chap- 
ter, within  the  intent  of  the  pro- 
viso of  the  statute ;  but  their  pos- 
sessions to  this  purpose  only ;  and 
therefore  they  are  given  to  the 
king  by  the  statute  of  primo  Edw, 
6,  but  the  other  justices  e  contra; 
because  there  be  not  any  lands 
given  by  Dalby;  and  his  intent 
cannot  make  a  chantery;  and  the 
dean  and  chapter  did  not  make 
any  chantery,  nor  appoint   any 
lands  thereto,  but   oblige  their 
goods'  for  the  payment  of  an  an-* 
nualsum  to  a  priest,  &c.  and  that 
sum  which  was  pud,  was  not  paid 
out  of  the  land  only,  but  out  of 
all  their  possessions;  and  when 
no  lands  certain  are  given  to  that 
purpose,  nor  employed  for  that 
purpose,  it  is  not  reason    they 
should  be  given    to   the   king  : 
^wherefore  it   was  adjudged  for 
tiie  plaintiff."— Mich.  Term,    2 
Jac.  Com.  Banc. 

At  the  time  when  this  case  was 
decided,  there  were  five  judges  of 
the  Common  Pleas,  which  will 
account  for  the  plaintifif'«  having 
a  majority  in  his  favor,  after  two 
of  them  had  given  their  opinions 
against  him.  • 
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1826.  in  this  action  was  laid  in  St.  Dunstan's,  and  ttiere  wodd 
have  been  a  nonsuit,  if  that  had  not  been  proved*  The 
Jury  also  found  a  special  verdict,  in  which,  from  die  be- 
ginning to  the  end,  the  whole  of  the  property  is  deseribed 
as  in  the  parish.  The  result  of  this  action  was,  diat  by  a 
judgment  in  error,  pronounced  in  the  second  year  of  James 
the  First,  the  property  was  restored  to  the  Dean  and  Chip* 
ter  of  York,  who  have  possessed '  it  ever  since*  In  tbe 
year  1676,  the  judges  and  seijeants,  who  at  that  time  lived 
in  the  inn,  were  desirous  of  having  a  chapel  consecrated 
there,  and  in  consequence  they  petitioned;  and  a  deed 
of  consecration  was  executed,  in  which  the  description  ac- 
cords with  that  in  the  other  documents ;  and  in  it  tbere 
is  a  clause  saving  "  the  rights  and  oblations"  of  the 
parish  of  St.  Dunstan  '*  to  it  of  ri|^t  ot  custom  or  in  aiij 
wise  howsoever  due."  Now,  this  being  an  ecclesissdcal 
instrument,  (and  the  division  of  parishes  being  an  ecclesi- 
astical matter),  it  is  a  document  of  great  authority  oo  the 
subject  of  the  present  claim.  Would  riot  the  judges  and 
Serjeants  have  got  some  exception  inserted,  if  it  were  tnie 
that  the  parish  had  no  rights  within  the  Inn  ?  But,  in  ad- 
dition to  this,  the  parish  were,  about  this  tinoe,  at  eqpenaes 
for  accommodation  for  the  judges  in  tl^  parish  cfanrch, 
and  paying  the  parish  officers  for  attendance  upon  then. 
There  is  no  doubt  but  the  judges  gave  largely  in  charity, 
and  respect  for  their  feelings  nught  lead  the  psiiab  of- 
ficers to  omit  them  in  the  rates,  especially  as  rates  at  that 
time  were  not  of  much  importance.  But  they  could  not 
have  put  themselves  to  expense  in  repairing  pews,  &c  for 
the  judges,  if  the  judges  had  not  been  parishioners.  Abost 
the  year  1658,  monthly  assessments  were  made,  aoooid* 
ing  to  districts,  by  commissioners,  for  the  use  of  the  con- 
monwealth;  and  those  assessments  for  Serjeant's  Inn  woe 
collected  amongst  those  made  in  the  parish  of  St  Dun^ 
tan.  It  is  clear,  that  some  part  of  this  property,  which  is 
all  held  under  one  title,  has  been  rated  to  the  poor;  and 
if  an  exception  can  be  claimed  for  the  place,  then  it  will  be 
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dtffeult  to  account  for  this  circumstance ;  but  if|  aa  I  con^ 
tend,  the  exertion  was  to  the  persons^  and  not  to  the 
place,  tiien  the  situation  ci  the  pera(HiS|  being  judges  of  the 
ieafan>  finmishes  a  reasonable  ground  for  such  exception. 

Trandaiioiis,  examined withthe  originak|Were  then  put 
in,  of  the  writ  of  ad  qucd  dammtm,  the  licence  to  hold 
ia  mortmain,  the  particular,  and  the  grant  from  the  crown 
to  Lord  Chief  Justice  Montague,  as  were  also  an  examined 
copy  of  his  Lordship's  will,  and  the  judgment  in  the  2d 
James  L  The  deed  of  ccmsecration  of  the  chapel  in 
the  year  1676  was  also  put  in*  The  whole  of  these  docu* 
ments  corresponded  with  the  statement  given  of  them  by 
Wilde,  Se^t. 

Mr.  Hopkins,  the  vestry  cleric  of  the  parish,  then  pro* 
duced  from  the  parish  records  an  ancient  book,  called 
"  Domesday4iook,"  ccmunencing  1st  Elis.  (1658).  There 
was  anitem,  among  others,  of  6tf.  Sd.,  received  of  the  judges 
and  Serjeants  for  the  finding  of  buckets  to  be  used  in  case 
of  fire.  The  witness  also  produced  the  Scavec^ger's  Rate- 
books for  the  years  16^  and  1628.  There  was  a  charge  of 
^Seijeant'a  Inn,  6i»,**  and  an  item  of  3^.  6d.  for  a  honse 
next  but  <Mie  to  Serjeant's  Inn,  occupied  by  Matthew  Hoi- 
loway,  and  Ss.  6d,  for  another,  and  2g»  8dL  for  another)  mod 
then  came  Ram  Alley,  for  which  no  charge  was  made* 

[The  back  parts  of  some  of  the  houses  in  Serjeant*s  Irat 
are  built  upon  ground  which  was  formerly  the  site  of 
houses  in  Ram  Alley,  and  which  is  dearly  within  the  pa« 
rish  of  St.  Dunstan.] 

The  Vestry  Mumte  Book  was  then  produced,  containing 
the  churchwardens'  accounts  examined  and  allowed  by  the 
vestry.  In  the  account  for  the  year  1600,  were  the  fol- 
lowing items: — *^  Paid  for  the  underpiniujig  of  my  Lord 
Chief  Justice's  pew,  6«.;"  "  Paid,  mending  my  Lord  Chief 
Justice's  pew,  and  the  other  pews,  40s."  In  the  account 
for  1609,  was  an  item,  *^  Paid,  for  Seijeant's  Inn,  three 
quarters  of  a  year,  for  font  water.  Is.  Gd.""  Under  the 
date  of  the  20th  of  October,  16S4,  was  an  entry  of  an  or* 
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der  of  vestry,  that  the  senior  churchwarden  should  pio* 
vide  twelve  green  cushions  for  the  judges*  pews  in  die 
church.  In  the  account  for  the  year  1661,was  an  orderof 
the  4tl|  of  September,  for  the  payment  of  Ss.  and  4ir.  to  the 
two  staff-men  "  for  attending  the  judges  in  Seijeant*8  hm, 
both  in  Fleet-street  and  Chancery-lane,  during  the  four 
last  Terms."  There  was  also  an  order  for  the  paiuh 
officers  to  advise  with  the  judges  upon  certam  mat- 
ters relating  to  the  parish  interests.  Evidence  was  al- 
so given  of  the  assessments  made  in  the  time  of  the  Com- 
monwealdi.  They  were  stated  to'  be  made  on  the  inha- 
bitants and  landlords  of  houses  in  the  city  part  of  St. 
Dunstan's,  and  to  be  charged  monthly  on  die  said  parish, 
for  the  temporary  supply  of  the  armies  and  navies.  There 
was^  this  entry,  *'  In  the  precinct  next  Ludgate :  Serjeant^s 
Lm,  on  the  landlord,  6s.  Sd."  There  was  an  entry  of  4if. 
charged  on  the.  landlord  of  two  houses  adjoining.  Entries 
of  a  similar  des^ption  were  continued  up  to  Clvistmas, 
1661. 

The  Stat.  25Car.  8,  c.  1,  was  also  referred  to  as  beaiing 
on  the  subject. 

Mr.  Hopkins,  the  vestry-clerk,  was  then  cross-ezamined 
by  VoMighanf  Serjt.  He  said,  that  he  had  been  a  parish- 
ioner for  thirty  years,  that  he  had  collected  Easter-ofler- 
ings  for  the  vicar  from  some  gentlemen  in  the  Inn;  that  he 
was  on  the  conunittee  that  prepared  the  act  of  the  lat  Geo. 
4,  c.  59  (a),  for  the  purpose  of  giving  the  vicar  the  rectory; 
that  the  seven  names  there  specifically  enumerated  were 
the  names  of  occupiers  of  those  houses,  parts  of  whkb 
abutted  upon  Ram  Alley  (being  numbers  I  to  7,  to  the  gate 
leading  into  the  chapel) ;  and  that  the  reason  why  thej 

(a)  Alocal  and  personal  act^  In  a  schedule  to  that  act»  enry 

The  title  of  the  act  Is,  "An  Act  house  in  the  parish  is  ennoental; 

lor  uniting  the  Rectory  and  Vi.  but  that  schedule  does  not  cos- 

carage  of  the  Parish  of  St.  Duns^  tain  any  of  the  houses  in  SeQcsoS^ 

tan  In  the  West,  in  the  City  of  Inn,  except  seven*  parts  of  wUck 

London,  and  for  making  a  cer-  are  in  Ram  Alley,  iriucfa  wu  si 

tun  Annual  Payment  to  the  Rec-  mitted  to  be  in  tha  parish. 
torofthePferish,  in  lietf  of  Tithes." 
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ttopt  there  was,  that  the  parish  did  not  wish  to  distorh  the 
old  modus.  He  admitted,  that  for  fifteen  years,  during 
which  he  had  been  connected  with  the  perambulations  on  Borrsiu 
Ascension-day,  he  never  remembered  their  going  into  worth. 
Seijeant's  Inn.  The  gates  were  shut ;  and  the  parish  offi- 
cers neither  knocked  nor  used  any  other  means  for  the 
purpose  of  obtaining  admission, 

Vattgian,  Serjt.,  for  the  plaintiff,  then  contended,  that 
it  was  dear  that  the  locus  in  question  was  not  part  of  the 
parish  of  St.  Dunstan.     If  it  were  so  considered,  it  is  most 
extraordinary,  that  several  centuries  should  have  been 
suffered  to  elapse  without  any  claim  for  poor's  rates  being 
made.     The  question  is,  whether  it  is  part  and  parcel  of  the 
parish,  and  subject  to  its  jurisdiction;  and  not  whether  it 
is  locally  situate  within  it.     The  case  of  Marsden  v.  Waith- 
num  (a),  tried  on  the  17th  df  this  month,  before  Lord 
Chief  Justice  Abbott,  is  an  authority  against  the  claim  of 
tiiis  parbh.    Much  reliance  has  been .  placed  on  the  de- 
scription of  the  property  in  the  documents  put  iif ;  but  as 
it  is  clear  that  a  part  of  the  property  mentioned  in  those 
documents  was  within  the  parish,  that  will  account  for  the 
drcumstance  of  its  being  so  described  generally.    It  is 
said,  that  in  HoUoway  v.  Waikins,  as  the  venue  was  laid 
in  St.  Dunstan's,  there  would  have  been  a  nonsuit,  if  that 
had  not  been  proved ;  but  in  that  case,  the  question  of  pa- 
rochiality  was  not  likely  to  be  agitated ;  for  the  object  there 
was,  to  try  ^A^  fig^  qf  property;  and  the  particular  house 
was  Matthew  HoUoway's  house,  which  was  one  that  was 
indisputably  within  the  parish.    Witii  respect  to  the  re- 


(a)  That  was  sa  acdon  brought  part  and  parcel  of  that  parish;  and 

to  try  whether  Tharie'B  Inn  was  li-  the  jury,  on  the  evidence  there 

able  to  contribute  to  the  poor's  given,  were  of  opinion,  that  Tha- 

rates  of  the  parish  of  St.  Andrew,  vie's  Inn  was  not  part  and  parcel 

Holbom;  and  it  was  there  held,  of  the  parish  of  St.  Andrew,  Hol- 

that  a  place  might  be  locally  situ-  born. 


ate  witlua  a  parish,  without  bang 
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pairs  of  the  pews,  the  Lord  Chief  JuBtioei  for  underpiii* 
niog  whose  seat  a  ch%rge  appears  to  have  beoi  made, 
might  have  liyed  in  Bell-yard  ot  in  Chancery-lane*  TIui 
same  evidence  was  used  on  a  former  trial,  aa  applying  to 
Serjeant's  Inn^  Chancery  Lane.  Under  the  Land-tax  Act, 
4  W.  &  M.  c.  1,  s«  ISO,  the  land-tax  for  Seijeant^i  Inn 
was  collected  as  for  a  separate  precinct,  and  so  oontimied 
till  the  reign  of  George  the  Second^  and  then  it  was  pro- 
vided that  it  should  be  collected  by  the  district  collector 
of  the  City  of  London.  In  addition  to  all  this,  the  mm- 
assertion  of  any  right  of  entry  into  Serjeant's  Inn  by  the 
parish  in  their  perambulations,  is  a  strong  circumstmee 
against  the  daim  now  made,  as  is  also  the  fiiet  of  there 
being  no  other  rates  made  upon  the  Inn,  except  the  sea* 
▼enger*8  rate. 

Best,  C.  J«,  said,  in  summing  up  to  the  Jury,^-Whena 
parish  has  for  several  hundred  years  acquiesced  in  the  no* 
tion,  that  a  particular  place  is  not  within  it|  a  very  strong 
case  should  be  made  out,  before  a  Jury  can  be  called  iqNMi 
to  find  that  such  place  is  within  the  parish*  In  this  caiCi 
the  property  in  question  has  passed  dirough  many  difi^ 
ent  hands;  and  parties  have  no  doubt  given  more  for  it 
than  they  would  have  done,  if  they  had  not  thought  that 
it  was  extraparochial ;  and  they  have  been  induced  so  to 
do  by  the  conduct  of  the  parish.  I  agree  with  my  bio* 
ther  Fa^gkan  that  the  knowledge,  that  part  of  the  pro- 
perty mentioned  in  the  conveyances  was  deariy  within  the 
parish,  might  induce  the  parties  drawing  them  to  desciibe 
it  generally  as  in  the  parish.  I  think  there  is  nothing  in 
the  observation  with  respect  to  the  certainty  of  a  nonsuit 
in  the  case  of  HoUoway  v*  Watkintt  if  it  had  not  been  un- 
derstood that  the  whole  was  within  the  parish  of  Su  Duns' 
tan ;  for  I  agree  with  my  brother  Vaughanf  that,  as  the 
object  in  that  case  was  to  try  the  right  of  property,  a 
point  as  to  local  description  was  not  likely  to  be  made; 
and  in  fact,  as  part  of  the  property  was  undoubtedly  withii 
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the  parish^  there  must  have  been  a  verdict  as  to  that  part, 
and  therefore  there  could  not  be  a  nonsuit.    As  to  the  as-* 
sessment  for  buckets  to  be  used  in  case  of  fire,  all  persons 
near,  whether  in  the  parish  or  not,  would  be  interested  and 
disposed  to  make  contribution.   With  regard  to  the  assess* 
ments  for  the  scavenger's  rate  made  upon  Serjeant's  Inn,  it 
appears  to  me,  from  the  proportion  charged,  in  comparison 
with  other  adjoining  property,  that  the  assessments  were 
made  only  on  the  seven  houses,  and  not  on  the  other  part. 
It  is  a  curious  circumstancci  that  much  of  the  evidence 
used  to-day  as  being  applicable  to  Serjeant's  Inn,  Fleet- 
street,  was  used  on  a  former  trial  as  applying  to  Serjeant's 
Inn,  Chancery-lane.    As  to  the  monthly  assessments  made 
in  the  time  of  the  Commonwealth,  the  commissioners  did 
not  look  to  the  boundaries  of  parishes,  but  merely  to  the 
ability  of  parties.    But  the  land-tax  act  excludes  Serjeant's 
hm  firom  the  parish;  and  that  is  at  least  as  strong  as  iti 
inclusion  in  diose  assessments.    It  is  a  very  strong  facti 
that  although  poor's  rates  have  been  established  through* 
out  England  smce  the  forty-third  year  of  queen  Elizabeth^ 
yet  not  one  sixx)enoe  of  them  has  been  paid  by  the  mha- 
Utants  of  Serjeant's  Inn  to  this  parish.    But^  it  is  sud, 
this  was  from  respect  to  the  judges.    The  judges,  I  am 
sure,  never  had  any  desire  that  such  respect  should  be 
shewn  them.    But  the  tact  is  not  so ;  for  they  were  called 
upon  to  pay  other  diings;  and  the  same  respect  would 
have  applied  in  one  case  as  another.    The  fact,  that  the 
parish  in  the  perambulations  never  asserted  their  right  to 
enter  Serjeant's  Inn,  is  also  very  strong  against  them,  as  is 
ako  the  Act  of  Pariiament  relating  to  the  tithes.    It  is  for 
you  (the  jury)  to  say,  whether,  as  this  parish  has  for  seve- 
ral hundred  years  acquiesced  in  the  notion,  that  the  pro- 
perty in  question  was  extra-parochial,  they  have  made  out 
so  strong  a  case  as  to  justify  you  in  finding  that  it  does  in 
&ct  form  a  part  of  the  parish. 

The  Jury  found  for  the  plaintiff. 
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1826.  Vaughan  and  Bosanquet,  Serjts.i  and  F.  Pottoek,  for  the 

King         plaintiff. 

fW 
BVTTBR- 

woRTn.  WUdk  and  Spankie,  Serjts.,  and  Mereteether,  for  the  de- 

fendants. 

[Attornies — BtucendaU,  1\  jr  V.f  and  Mor$head.'] 


In  the  ensuing  Michaelmas  Ternii  fFtlde,  Serjt.,  moTed 
for  a  new  trials  but  the  Court  refused  a  rule. 


Nw.  ut.  Bligh  V,  Wellesley. 

A  person,  to  (^RIM.  CON. — Certain  letters^  written  by  Mr.  Hamilton, 

iettm  requi^  ^^^  English  minister  at  the  Court  of  Naples,  to  the  de- 

^^uLd^^were  ^^^^^^^9  ^^  ^^^  subject  of  an  application  made  to  him  to 

written,  Mid,  introduce  Mrs.  BUgh  at  that  Court,  after  she  had  left  her 

leuched  in  a  husband's  house,  were  tendered  in  evidence.    The  letters 

i^'SS^^^  of  the  defendant,  to  which  Mr.  Hamilton's  were  answers, 

thoogiit  he  had  ^ero  net  in  Court.    Mr.  Hamilton,  who  was  called  as  a 

pot  thenii  with- 

oat  being  able  witnoss,  Stated  that  he  thought  he  had  put  them  in  a  par- 
bnt addejutibat  ticular  box,  which  box  he  had  searched,  and  did  not  find 
he  thought  they  ^^^^  j^  it;  but  he  added,  that  he  thought  they  were 

were  lome-  '  '  . 

wherein  his  Somewhere  in  his  possession ;  and  he  had  not  searched  in 
that  he  had  not   any  Other  place  than  the  box  to  which  he  had  alluded. 

searched  in  any 
other  plsM  tlian 

theboz:-Hei^      Best,  C.  J.,  was  of  Opinion,  that  enough  had  not  be«i 

that  enough  baa 

not  been  done  done  to  let  in  secondary  evidence  of  the  contents  of  the 
ary  evidence  of  defendant's  letters,  and  that,  without  those  letters,  the  in* 
th^  SSSl'"  *^    ®^®"  ^^  ^^'  Hamilton  could  not  be  read. 

It  subsequently  appeared  in  the  course  of  the  trial,  that 
these  letters  of  Mr.  Hamilton  had  been  found  in  some  apart- 
ments  occupied  by  the  defendant  and  Mrs.  Bligh,  under 
an  assumed  name,  and^which  apartments  they  had  sudden* 
ly  left. 
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Best,  C  J.,  upon  this,  allowed  them  to  be  received, 
hot  as  proof  of  their  contents,  but  as  evidence  of  a  notice 
to  the  defendant  of  the  grounds  upon  which  Mrs.  Bligh 
professed  to  have  left  the  house  and  protection  of  her  hus- 
band. 

Verdict  for  the  plaintiff— Damages,  6000/. 

Vaughan  and  Wilde,  Serjts.,  and  D.  F.  Jones,  for  the 
plaintiffl 

Scenrlett,  Spankie,  Serjt.,  and  Brougham,  for  the  de- 
fendant. 

[AttomieB--£ot0/eif,  C.  jr  B^  and  Griffith.'] 


BliIGH 

V. 

WbIiLBSLBT. 


Peering,  Bart.,  and  Others  v.  Hone.  Nov.  AiH 

Assumpsit  on  a  promissory  note  for  1000/.  Certain  per- 

The  plaintiffs  were  bankers  in  London,  and  the  defendant  of  ^  company, 
one  of  eight  directors  of  a  Company,  called  "  The  Impe-  Jjj^^^*'*^'*'^ 
rial  Distillery  Company.*'    At  a  meeting  of  the  directors,  for  the  use  of 
at  which  the  defendant  attended,  a  sum  of  2000/»  was  lent;  2000^.,  tar 
to  the  Company  by  the  plaintiffs,  and  a  joint  and  seve-  ^jJi^^f^ 
ral  promissory  note,  at  six  months,  was  given  for  it.     Some  »^  note.  Short- 
short  time  after,  by  a  resolution  of  the  directors,  at  a  meet-  at  a  meeting  of 
ing  which  the  defendant  did  not  attend,  half  of  the  wUch'oDe  of  * 
money  was  repaid,  upon  which  the  first  note  was  cancelled,  **'*™  T^haifth 
and  the  one  in  question  given  for  the  remaining  sum.    It  money  was  paid 

oflTy  and  tiJoiiU 

was  dated  the  4th  of  February,  1826,  and  was  for  payment  promisaory  note 
at  three  months.    When  this  note  was  signed  by  the  de-  the^^fnatom 
fendant  and  the  rest  of  the  directors,  (with  the  exception  ^^^  ***®^*'  ^ 

'  ^  *  rectors  were  ob- 

of  pne),  it  did  not  contain  the  words,  ^'jointly  and  sev^ralr  tained*.  this 

note,  on  being 
tendered  to  the  bankers,  was  refused  $  upon  which  the  secretary  of  the  Company,  who  had  no  gene- 
ral authority,  consulted  with  two  of  the  directors,  neither  of  them  being  the  one  who  did  not  attend 
the  meeting,  and,  with  their  permission,  added  to  the  note  the  words,  Jointly  and  teoeraHy, — 
Held,  in  an  action  on  the  note  by  the  bankers  against  such  one  director,  that  he  was  not  Dable, 
though,  on  being  written  to  for  payment,  his  only  reply  was,  that,  from  the  deatii  of  a  relation, 
he  could  not  then  attend  to  the  sulyect,  but  would  ^ve  it  his  earliest  attention: — Held  also,  in 
the  same  case,  that  such  one  director  was  not  liable  upon  the  original  consideration,  though  he  was 
Foent  when  the  money  was  borrowed,  it  appearing  that  one  of  the  plaintiA,  the  firm  bemg 
composed  of  three,  was  an  original  holder  of  shares,  which  had  been  afterwards  sold,  and  the  pro- 
dace  of  them  paid  to  another  of  the  phuntifFs. 


403  CASES  AT  NISI  PRIUS. 

ly."  It  was  taken  in  that  state  to  the  plaintiffs^  who  re- 
fused to  receive  it,  unless  it  was  made  a  joint  and  serenl 
note,  as  the  former  had  been.  Upon  this»  the  secretary, 
who  had  not  any  general  authority  to  accept  bills,  after 
consulting  two  of  the  directors,  altered  the  note,  by  adding 
the  words  "  jointly  and  severally."  The  plaintiffs  then 
received  the  note,  and,  on  the  8th  of  May,  they  wrote  to 
the  defendant  for  payment.  On  the  9th,  the  defendant 
sent  an  answer  to  their  letter,  expressive  of  regret,  that, 
on  account  of  the  recent  death  of  his  father,  it  would  not  be 
in  his  power  to  eiee  his  coadjutors  for  some  days  on  the 
subject  of  it,  but  stating  that  he  would  give  it  the  earliest 
possible  attention. 

Best,  C.  J.,  was  of  opinion,  that  this  letter  was  not  suf- 
ficient to  shew  an  assent  by  the  defendant  to  the  alteration 
made. 

■ 

Taddyy  Serjt.,  for  the  plaintiffs,  then  contended,  that 
they  were  entitled  to  recover  on  the  money  counts,  the 
defendant  having  been  present  at  the  meeting  at  which  the 
original  sum  of  2000/.  was  lent. 

For  the  purpose  of  answering  this,  by  establishing  a 
partnership  between  plaintiff' and  defendant,  the  secretary 
was  asked  whether  Sir  John  Perring  was  not  one  of  the  ori- 
ginal subscribers  to  the  Company,  and  he  stated  that  he 
was,  and  produced  a  book,  in  which  the  name  of  Sir  John 
Perring  appeared,  among  many  others.  In  reply  to  the 
objection  of  partnership,  proof  was  given  of  a  sale  of  forty 
shares  and  scrip  receipts  (a)  by  a  broker,  the  money  ob- 
tained for  which  was  paid  to  Mr.  Barber,  a  member  of  the 


(a)  They  were  in  this  form :—      perial  Distillery  Company,  25t 
**  London,  28th  March,  1825,  Re-         For  Messrs.  PiU,  BosaM|iiet,& 
cd?ed  of  the  Directors  of  the  Im-     Co/* 
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plaintiff*s  house,  the  iinn  consisting  of  Sir  John  Perring, 
Mr.  Shaw,  and  Mr.  Barber.  It  was  contended,  that, 
by  this  sale,  any  connection  which  the  plaintiffs  might 
have  had  with  the  Company  was  put  an  end  to.  A  deed 
was  prodaoed,  purporting  to  be  between  the  directors, 
and  such  of  the  subscribers  as  had  set  their  hands  and 
seals.  There  were  many  seals  with  names  against  them, 
and  many  without.  The  names  of  neither  of  the  plaintiffs 
were  among  the  number. 

Best,  C.  J.,  directed  the  plaintifis  to  be  called,  upon  two 
grounds:  First,  because,  on  account  of  the  alteration, 
they  could  not  sue  upon  the  note;  and  secondly ,  because 
Sir  John  Penring  having  been  proved  to  be  one  of  the 
original  members  of  the  Company,  and  there  being  no 
evidence  of  his  having  ceased  to  be  a  member,  he  must  be 
taken  to  be  a  partner  in  the  concern,  and  therefore  not  en* 
titled  to  recover  against  his  co-partners;  and  his  Lordship 
gave  it  as  his  opinion,  that,  when  a  person  has  once  be- 
come a  member  of  such  a  Company,  he  must  be  taken  to 
continue  so  with  all  his  liabiHties,  until  such  time  as  he  shall 
get  rid  of  his  connection  with  it,  by  the  assent  of  the 
other  members. 

Leave  was  given  for  a  motion  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff. 

Toddy,  Serjt.,  and  Moody,  for  the  plaintiffs. 

Wilde,  and  Adams,  Serjts«,  for  the  defendant. 

[Attonues — Qrtgum  $•  JP.,  and  Pitker  ir  NJ} 


In  the  ensuing  Michaelmas  Term,  Taddy^  Serjt.,  moved, 
pursuant  to  the  leave  given,  to  set  aside  the  nonsuit.  As  to 
the  pomt  of  the  alteration,  if  an  alteration  takes  place,  in 
pursuance  of  the  original  intention  of  the  parties,  and  be- 
fore the  issuing  of  the  note,  that  is,  before  it  gets  into  the 
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hands  of  a  party  who  may  sue  upon  it,  it  will  do.    He  chei 
Kershaw  v.  Cox  (a),  referred  to  mKmUv.  WiUiams{b). 

6a8BL£B|  J. — In  Kershaw  v.  Cox^  there  was  no  dispute 
as  to  the  authority ;  here,  the  alteration  was  made  by  con* 
sent  of  all  parties^ 

TaMy,  Serjt. — It  may  be  inferred,  from  the  nature  of 
the  transaction,  that  it  was  the  intention  of  the  parties  to 
give  a  joint  and  several  note;  and  in  such  a  case  a  very 
little  evidence  of  assent  will  be  sufficient.  And  there  b 
enough  in  the  defendant*s  letter  to  establish  such  evidence; 
for  he  does  not  say,  *^  I  never  became  liable,**  nor  **  the 
contract  was  not  joint  and  several,"  but  only  gives  a  rea- 
son for  postponing  his  attention  to  the  application.  Then, 
with  respect  to  the  question  of  partnership,  the  book  pot 
in  by  the  secretary  was  not  legal  evidence,  according  to 
the  case  of  Fraser  v.  Hopkins  (c). 

BesT|  C.  J.  — There  was  a  sale  by  Mr.  Barber  of  forty 
of  the  receipts  for  money  paid. 

Toddy y  Serjt. — The  purchase  and  sale  were  by  the  in- 
dividual partners,  and  not  by  the  plaintiff's  firm. 

Best,  C.  J.  — They  should  have  got  their  names  struck 
out  of  the  list. 

Taddy,  Serjt. — There  was  no  evidence  that  we  knew  of 
it.    The  list  was  a  mere  prospectus.    Though  two  of  the 

{a)  3  Esp.  N.  P.  C.  246.     The  by  the  drawer,  with  the  confest  of 

point  there  decided,  is,  that  where  the  parties,  ndther  filiated  the 

a  bUl  of  exchange  was  pat  in-  instrument,    nor   made  a  dc* 

to   circulation   by   indorsement,  stamp  necessary, 
though  it  wanted  the  words  '*  or         (h)  10  East*  433. 
order,"  theinserUon  of  those  words         (c)  2  Taun.  5. 
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fdaintiffii  were  indmdoally  partners  in  the  concern  with 
the  defendant*  yet  that  will  not  prevent  a  recovery  by  the 
£mu  He  also  cited  the  cases-  of  Dawnes  v.  Biehardsan^ 
and  Others  (a),  and  BoUon  v.  Puller  and  Others  (6). 

The  Court  granted  a  rule  to  shew  ^ause* 
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18S6. 


T«B  rule  cktae  on  to  be  argued  in  the  course  of  the 
Term. 


Wilde,  Seijt*!  shewed  cause.  —There  is  no  difference 
between  these  parties  as  distillers  and  any  other  trading 
house  in  London*  It  is  said*  that  by  the  sale  of  the  re- 
^pts,  the  parties  hare  got  rid  of  their  connection  with 


Nw.  22d. 


(•)5B.  &A.  IS74.   Anac^m- 
modation  bill  was  jotatly  made  liy 
three  penonB  as  drawer,  acceptor, 
and  first  IndorBer,  which  was  af- 
terwards parted  with  for  value; 
tut,  previous  to  its  beini^  so  pahed 
with,  its  date  was  altered.    The 
acc^tor,  when  he  was  informed 
of  it,  assented  to  the  alteration : — 
Held,  that  it  was  no  answer  to  an 
aedon  on  the  bill  against  him,  that 
the  alteration   had  b^en   made 
without  the  consent  of  the  draw- 
er and  first  indorser:   Also,  that 
a  firesh  stamp  was  not  necessary, 
the  bill  having  been  altered  before 
at  was  is$iud:  because,  being  an 
accommodsdon  biU,  it  could  not 
be  said  to  be  issued  till  some  per- 
son got  it,  who  was  entitled  to 
treat  it>as  a  security  available  in 
law. 

(ft)  1  Bos.  &P.  639.  A.,  B.,  C, 
and  D.  were  partners  in  a  baidL- 
iogJioiise  at  Liverpool,  and  C. 


and  D.  also  carried  on  a  separaDs 
mercantile  concern  in  Lctedons 
J.  S^  having  accepted  bills  pay- 
able at  the  house  of  G.  and  D., 
employed  A.,  B.,  C,  and  D.  to 
get  them  paid  accordingly,  and 
agreed  to  depoidt  with  them,  good 
bills,  indorsed  by  him,  for  the 
purpose  of  enabling  them  so  to 
do.  A.,B.,G.,andD.debitedJ.8. 
in  account  for  Ids  acceptances, 
and  credited  him  for  all  the  bilk 
winch  he  deponted;  some  of  the 
bills  so  deposited  by  J.  S.  were 
rendtted  by  A.,  B.,  G.,  and  D.,  to 
G.  and  D.,  upon  the  general  ac- 
count between  the  two  housesj  and 
before  any  of  the  acceptances  of 
J.  S.  became  due»  botii  houses 
f  uled,  and  J.  S.  was  obliged  to  pay 
faSs  own  acceptances : — ^Hdd,  that 
the  asdgnees  <^  G.  and  D.  wei^ 
entitied  to  retun  against  J.  S.  the 
bills  remitted  to  them  by  A.,  A.,  G. 
andD: 


?OL»  IX. 


£  E 
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1826.  the'  Company;  biat^  have  they  sold  thek  responsibiltty  f 
or  thdr  liability  to  indemnify  the  directors,  who  nay  hare 
made  themselves  persoiuiUy  answerable  to  the  pubficf 
In  the  deedi  which  is  dated  the  19th  of  March,  1825, 
there  is  a  clause,  that,  if  a  member  wishes  to  retire  from 
the  concern,  he  must  give  notice  to  the  directors  of  some 
person  to  succeed  him*  Sir  John  Perring  may,  by  the 
sale,  have  secured  to  himself  an  equitable  right  to  place 
some  other  person  ultimately  in  his  shoes;  but  he  cannot, 
by  the  sale  only,  get  rid  of  his  liability  to  the .  directors, 
who  took  the  responsibility  of  management  on  the  credit 
of  the  general  partnership.  With  respect  to  the  alteration, 
the  cases  cited  on  the  motion  for  a  rale  tiisi  were  cases  on 
the  stamp  act;  and  the  alterations  were  made  by  the  par- 
ties, or  by  competent  authority  on  their  behalf.  But,  in 
this  case,  the  secretary  allowed  that  he  had  no  authority, 
but  s^id  that  he  asked  two  of  the.  directors,  (the  defendant 
not  being  one)^aBd,  having  obtained  tlieir  pemnasioB,  made 
the  akeratlott,  tMnking  ft  no  harm. 

Taddfft  S^t),  ii>.  support  of  the  rule«^If  there  wm  a 
partnefship,  Iben  the  direetors  fbrmteA  a  pavt  of  that  pait* 
nership;  and  the  alteration  of  the  note  having  been  made 
with  the  absent,  and  by  the  authority  of  two  of  them,  it 
wiU  he  8ufficie^t  to  bind  the  rest.  But  the  three  pkia- 
tiffs  were  not  partners  wi A  the  Company.  It  appears,  tliat 
Mr.  Shaw  had  no  connection  with  the  concern.  As  Sir 
John.  Perring  did  not  sign  the  deed,  the  circumstance  of 
his  merely  buying  could  not  make  him  a  partner.  Tke 
Vice-Chancellor  has  lately,  in  this  Term,  decided  thatdiere 
was  fraud  on  the  part  of  the  directors,  and  that  the  sub- 
scribers are  entitled  to  relief  against  thenu  Thoefbie, 
the  argument  that  the  subscribers  had  induced  die  di* 
rectors  to  manage  on  their  responsibility,  must  fall  to  die 
ground.  There  is  no  evidence  of  any  assent  on  the  part  of 
Sir  John  Perring  to  the  insertion  of  his  name  in  the  book. 
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The  ssHmg  of  the  receipts  ia  merely  the  assignment  of  a 
chose  m  action^  if,  indeed,  it  amounts  to  thirt ;  or  perhaps 
it  is  rather  the  parting  with  an  inchoate  right,  a  shadow 
of  a  shade^  a  tibring  which  nuiy  be  something.  It  is  the 
wiMecft  doctrine  in  the  world  to  contend,  that  persons  who 
nerer  act  in  amy  Way  are  to  be  considered  as  partners. 
As  the  defendaiit  did  itot  #rite  a  second  letter,  the  first 
toight  be  eonaidered  by  the  Jury  as  a  waiter  of  his  objec'* 
tion  txy  iiie  alteration  of  the  note. 

Bsst,  C.  J.-^I  do  not  intend  to  impute  any  thing 
moraUy  wrong  to  Sir  John  Perrihg.  I  agree  with  the 
Vice-GhancelIor*s  decision,  as  it  is  reporte'd  to  me.  In 
this  case  there  are  two  points :  Firsts  Whether  the  plain  - 
fiffs  can  recover  upon  the  note.  I  am  of  opinion  that  they 
cannot,  because  the  alteration  was  made  in  it  without  the 
defendant  s  auAorily.  I  was  not  desired  at  the  trial  to 
leate  the  letter  t6  the  Jury  as  evidence  of  absent.  But  I 
tliink,  that  it  is  no  evidence  of  assent  at  all.  The  authority 
of  one  partner  to  bind.another  does  not  extend  to  the  alter* 
ation  of  a  joint  note  into  a  joint  and  several  one.  But  the 
second  question  in  tke  eaae  is  the  most  important,and  that 
isr  if  the  plaintiffs  cah  rec^over  upon  the  original  considera- 
tbif.  le  spears,  thai  tJie  defendant  was  pr^senft  when  the 
money  was  first  advanced ;  but  then  it  was  not  advanced 
for  his  individual  benefit,  but  it  was  paid  to  the  bankers 
0^  the  Company.  It  is  said,  that  Sir  John  Perriikg  was 
not  a  member,  because  he  did  not  execute  the  deed ;  but 
I  take  leave  to  say,  that,  if  there  be  a  deed,  persons  who 
aet  on  it  by  lending  money  under  it,  give  their  assent  to  it, 
and,  being  originai  sabscrfbetfs,  make  themsehres  members. 
The  regulation  is  a  good  one,  which  requires  notice  to  be 
given  of  a  successor,  because  otherwise  a  man  might  keep ' 
his  shares  till  a  Company  was  in  a  falling  sitUsllion,  and 
then  withdraw,  and  release  himself  from  all  responsibility. 
A  man  who  subscribes  to  a  Company,  looks  to  the  charac- 
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ter  of  his  co-subscribers ;  and  it  wouM  be  misehievoiis  io 
let  them  renounce  their  responsibility,  and  get  rid  of  dieir 
liabilitiesi  as  they  would  of  their  great  coats*  I  hope  that 
this  decision  will  make  great  people  cautious,  how>  by  ap- 
pearing as  members  of  companies,  they  induce  individuals  to 
subscribe,  and,  when  the  shares  are  high,  sell  them,  and  think 
by  so  doing  to  throw  the  responsibility  upon  those  who  ait 
left  as  holders  of  them.  His  Lordship  then  declared  the 
opinion  of  the  Court  to  be,  that  as  Sir  John  Perring  hid 
.beeh  proved  to  be  a  partner  with  the  defendant  in  the 
Company,  the  plaintiffs  were  not  in  a  situation  to  maintain 
their  action  against  him, 

Rtde  discharged. 


The  case  of  B&soHftttt  ▼.  fFrvy, 
6  Taun.  597*  was  mendoDedin  the 
course  of  the  argument.  .One  of 
the  points  there  decided  was,  that 
the  partners  in  one  house  of  trade 
cannot  maintain  an  actioniagainst 
the  partners  in  another  house  of 
trade,  of  which  one  of  the  partners 


in  the  plaintiff's  house  b  abos 
member,  for  transactions  wUck 
took  place  while  he  was  a  paitaer 
in  both  houses. 

Up<m  the  subject  of  Joiat  Stod 
Companies,  the  following 
ha?e  been  recently  decided  >* 


Dit.9Sd. 


KsASLBT  V.  CoDD,  Esq. 
Assumpsit  for  goods  soldand  delivered.  The  plaintiff  was  a 
maker,  and  die  defendant  one  of  die  members  of  a  Gon^aay,  eaDed 
**  The  London  Carrier  Company;**  and  the  action  was  brou^  to  re- 
cover a  sum  o£5L  \&s,  &d,  for  articles  delivered  by  the  plaintiffs!  ife 
premises  of  the  Company,  in  Great  Queen  Street,  lincoln's  Inn  Fiekb. 
No  evidence  was  adduced  as  to  who  gave  the  order  for  the  goods.  Oi 
the  26th  of  May,  1826,  the  phdntiff's  attcnney  wrote  to  the  defendsat, 
requesting  pSyment  of  the  m9ney,  or  to  be  furnished  with  the  nsme  of 
the  defenduit's  solicitor.  The  defendaat  himself  did  not  answer  this 
letter,  but  on  the  2d  June  a  letter  was  received  from  his  attorney,  stat- 
ing (among  other  tlungs)  that  the  London  Carrier  Company  coaa^H 
of  a  number  of  persons,  of  which  the  defendant  was  only  one,  and  add- 
ing, that  the  Company  was  insolvent,  and  requesting  a  postponemeat 
of  the  matter  till  it  could  be  ascertained  how  much  in  the  pouad  tb 
limds  would  be  able  to  pay. 


Abbott,  C.  J. — Well?— One  must  pay  for  alL 
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I 

DcMMm,  for  the  defendant.— I  am  in  a  titoation  to  shew,  diat  tiie 
Company  was  never  regularly  constituted. 

Abbott^  G.  J.— That  will  make  no  difference.  It  is  important,  timti 
the  public  should  know,  that  if  persons  connect  themselves  with  a 
Company  of  this  description,  they  are  every  one  of  them  liable  to  pay 
the  demands  upon  it. 

9 

Verdict  for  the  plaintiff— Damages,  5/.  18#.  6d. 
Cnnyi^  f Mr  tiie  plaintiff. 
Dfmmmm,  C.  S.,  and  F.  PoUoek,  for  the  defendant. 

[Attondef— r.  Dignam,  and  OUbum,'] 


(BtfcT9  Batlxt,  J.,  who  tat  for  the  Lord  ChiefJuHieeJ  1 827. 

Maudblat  v.  Lb  Blanc,  Esq.  Jim.  I  Ith. 

Assvif  FSi  V  for  work  and  labour.  The  plaintiff  was  an  efif^eer,  ndio 
raed  the  defendant  as  one  of  the  directors  of  the  Steam  Washing  Com- 
pany, for  a  sum  of  3173/.  for  a  steam  engine  and  other  machinery 
erected  on  the  premises  of  the  Company  at  Qapham. 

Hie  defendant  was  proved  to  have  been  a  director  in  May,  1825 ; 
and  it  appeared,  that  in  June  in  that  year,  an  order,  which  had  been  given  ' 

previously  to  the  month  of  May,  by  a  person  named  lyrrell,  for  the  ma- 
chinery in  question,  was  confirmed  by  the  directors  at  a  meeting 
which  the  defendant  did  not  attend^  but  he  attended  at  subsequent^ 
meetings,  and  also  inspected  the  w6rks  while  they  were  in  progress. 
Hie  defendant's  name  was  in  a  printed  paper,  purporting  to  be  a  proa- 
pectus  issued  by  the  Company,  one  of  the  terms  of  which  was,  that  a 
deed  should  be  executed  by  the  members. 

Psrhe,  for  the  defendant,  contended,  that  he  was  not  liable.  There 
ia  no  evidence  to  connect  the  defendant  ^th  tlds  particular  order. 
The  only  proof  is,  that  he  acted  generally  as  a  director.    The  terms  of 
the  prospectus  shew,  that  there  must  be  a  deed. 

Batlbt,  J.— How  are  the  public  to  know  whether  there  is  a  deed< 
or  not? 

Pmrhe. — The  only  way  in  whidi  the  public  can  know  that  the  de- 
fendant  is  a  director,  is  by  the  printed  prospectus,  and  that  same  pros- 
pectus requires  that  there  should  be  adeed.  There  is  no  credit  given 
to  the  defendant    They  are  bound  to  shew,  that  he  executed  the  deed. 

Batlxt,  J. — I  tlnnk  they  are  not.  I  shall  take  it  for  granted,  that  the 
defendant  would  never  have  continued  to  act  as  a  director  so  long,  with- 
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<mt  he  had  executed  the  deed.  It  i^peats  to  m^  thai  he  is  ImUkmt 
partner.  He  was  at  the  meethigs  of  the  ^intUxn^  adliig  from  time  to 
time,  and  went  to  see  the  works  in  progress.  I  tlunk.  therefore,  it  u 
imposdble  to  say  that  he  is  nol  liable. 

Verdict  for  the  plaintiff— Damages,  31/3/. 
Scarlett,  Gumey,  and  Steer,  for  the  plaintiff. 
Parke,  for  the  defendant. 

[Attornies— Unwim^,  and  /.  S,  Qarkh] 


In  the  case  of  Watkins  v.  Hunt- 
ley, tried  Deoember  Uih,  1826, 
which  was  an  action  brought 
against  a  proprietor  of  shares  in 
the  Equitable  Loan  Bank  Com- 
panyi  by  a  person  to  whoms  he 
had  sold  them,  to  recover  back 
the  money  paid»  beeause  the  Com- 
pany was  dissolred,«— Bwty  C.  J., 


held,  that  the  plaintiff  wit  en- 
titled to  lecorer,  on  the  gnmad 
that  the  connderatioQ  had  hakd; 
and  his  Lordship  said,  that  m  tiie 
case  of  Kempifm  t«  SaimierhijBt^f 
p.  366),  the  Court  of  Commoa 
Pleas,  on  the  motionforanew trill, 
had  expreised  a  sbnilar 
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!   M    '■■!"    [jU 


BEFORE  MR.  JUSTICE  PARK  AND  MR.  tfARON  GARROW. 


'  '  -----      r  ■ 

.J 


(Of  admitting  King's  Evidence.) 

THE  Judges  will  not,  in  general,  admit  an  accomplice  as 
king's  evidence,  though  applied  to  for  that  purpose,  in  the 
usual  way,  by  the  counsel  for  the  prosecution,  if  it  appear 
that  such  accomplice  is  charged  with  any  other  felony  than 
that  on  the  trial  of  which  he  is  to  be  a  witness. 

This  was  laid  down  in  several,  cases  by  Mr.  Justice 
Park  in  this  Circuit. 


This  practice- appears  to  have 
been  resolved  on  in  consequence 
of  tlie  cases  of  Rex  v.  Lee,  Russ.  & 
Ry.  G.C.R.d61,  nxdRexY.Brun. 
ton,  Russ.  &Ry.  COR.  454.  In 
each  of  those,  cases,  an  accomplice 
in  one  ci^ltal  felony  had  been 
admitted  as  king's  evidence,  but 
at  the  same  assize  was  himself 
cenvieted  of  another  Satinet  ca. 
pital  felony;  aad  b  both  cases 


the  Judges  hdd^  that,  asmatiep  of 
right,  the  king's  eiddence  was  not 
exempt  from  prosecution  for  of- 
fences distinct  from  that  respect- 
ing which  he  gave  evidence;  but 
that  it  was  in  the  discretion  of  the 
learned  Judge,  whether  the  sen- 
tence for  the  capital  offence,  of 
which  he  was  convicted,  should 
be  carried  Into  effect. 


^  -  .J 
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""^"^  BERKSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK* 

Peb^vf^  Rex  0.  Mary  Ann  King  and  Amy  King. 

AreoeiTor  J[  HE  prisoneri  Mary  Ann  King,  was  indicted  for  steil- 

litict  for  money  iDg  one  lOiL  and  two  5/.  promissory  notes,  the  property 

bir^S^I^'  of  Thomas  Thame;  and  the  other  prisoner.  Amy  Hiag, 

^ ^^indathA  ^^  charged  with  having  felonioiisly  recdved  the  same, 

ftat  3  Geo.  4»  knowing  them  to  have  been   stolen.    The  fiusts  bebg 

c  S4.  Itiioon-     1     _i  «  ^ 

sideicd,  that,      Clearly  made  ont,— ^ 

fiom  itsiniocu- 
nc  jT,  no  convic- 
tion can  t^  Curwood,  for  the  prisoners,  contended,  on  the  part  of 

viacc  on  tluw 

ftatttte.  the  receiver,  that  she  ought  not  to  be  convicted.    It  hsd 

been  held,  that  receivers  of  stolen  secmrities  for  money 
were  not  punishable  as  accessories  to  the  felony  before  the 
passing  of  the  statute  8  Geo.  4,  c.  S4;  and  that  statute 
beuig  so  inaccurately  penned,  the  learned  Judges  had 
thought  that  no  conviction  ought  to  take  place  upon  it. 

Park,  J.,  observed,  that  that  had  been  the  opioioD  of 
the  Judges,  in  which  he  completely  concurred;  and  kit 
Lordship  therefore  directed  the  receiver  to  be  acquitted. 

The  Jury  then  found  the  principal — Gdby, 
the  receiver-r-Not  Guilty. 

Justiect  for  the  prosecution.  ^ 

Curwood,  for  the  prisoners. 

[Attornies — Tama,  md  Cow^^igt^  f  D.} 

Recdven  of  tuAea  securities  creates  Kwm  fdwf,  will  attack 
for  money  have  been  held  not  to     to  that  felony  all  the 


be  puiuBhable  as  acoesswies  to  lawinddeatatofeloay»solhaiac- 

the  felony.    This  was  dedded  in  eessoiies  thereto  will  be  iadadei 

the  cases  of  SMi  and  Afomt^  1  yetitwillgonofiHther{  andars- 

Leach,  458,  and  2  Ea.  P.  C.  748  {  oeiver  of  stolen  goods  nal  bdsf 

and  in  Gazt^s  case,  Ross.  &  Ry.  a  common  law  aoeessoiy,  it  «iD 

C.  C.  R.  384,  where  the  Judge  not  albct  him. 
held,  that  although  astatute,  which 
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Rex  v.  James  Streek.  p^^^  28M. 

7hE  prisoner j  who  was  in  custody,  was  indicted  for  an  ifattheaidseft 
assault  on  Sophia  Woodley,  with  intent  to  commit  a  rape.  ^^^^^^ 
The  examination  in  diief  of  the  prosecutrix  was  nearly  dencuior  nn- 
concluded,  when  the  prisoner  fiunted  away,  and  was^  by  iion  of  gMd  de- 
order  of  the  learned  Judge,  assisted  out  of  Court.  b^^'^tel 
The  prisoner's  counsel  consented  that  the  trial  should  ^'^'"^  iii*viA  k 

,  obUged  to  be 

proceed  in  his  absence;  and  the  examination  of  the  prose*  asnited  outof 
cutrix  was  further  proo^ded  with  for  a  short  time.  wm^uSuge 

the  Jury;  and 
the  consent  of 

Pabx,  J.,  however,  doubted,  whether,  as  the  prisoner  hitcoameu  th^ 
was  tried  under  the  commission  of  gaol  deliTery,  it  would  proceed  in  u* 
not  be  a  mis-trial,  if  the  case  proceeded  in  his  absence;  [^[^||y^^^' 


and  (having  conferred  with  Oarraw,  B.,)  his  Lordship  ob-  ^^^^^  ^  •^^^^ 

served,  that  the  case  ^uld  not  go  on  in  the  absence  of  the  proceed,  if  the 

prisoner  without  his  consent;  and  he  doubted,  whether  IS^^Tdm^^ 

the  consent  of  his  counsel  would  be  sufficient,  this  not  f^'?tJ°"^ 

'  be  tried,  the 

being  like  the  case  of  a  defendant,  who  is  absent  when  the  whdeofthe 
judgment  is  given  on  him  in  the  Court  of  King's  Bench,  the  trial  behig 
as  that  is  done  with  his  own  consent,  and  generally  on  his  ^JJ^"**™**  ^ 
own  application.    His  Lordship  then  discharged  the  Jury, 
and 

Adjourned. 

The  prisoner  having  sufficiently  recovered,  the  trial  was    Mmth  l<t 
commenced  de  novo.    The  Jury  were  resworn,  the  usual 
proclamations  made,  and  the  witnesses  resworn,  when 

Pabx,  J.,  said,  that  the  prosecutrix  should  be  examined 
de  nocof  if  either  party  desired  it. 

# 

But,  by  consent,  her  evidence,  as  &r  as  it  had  gone, 
was  read  over  to  her;  and  she  stated  it  to  be  true.  ,  The 
trial  then  proceeded  as  in  other  cases- 
Verdict — Guilty. 
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TcUfourd,  for  the  prosecution. 

Curtvood,  for  the  prisoner. 

[Attomies — Nevohnry,  aiMl  Compiymi  9f  D.] 


In  the  case  of  Rex  v.  Edwards^ 
Ross,  h  Ry.  €.  €.  R.  224,  where 
a  jnnnr  became  ill  during  the  trial, 
so  that  he  was  ini^pable  of  at- 
tending the  remainder  of  the  trial* 
it  was  held  by  the  twelve  Judges 
that  the  Jury  might  be  dischai^ed, 
and  the  prisoner  be  tried  i2e  novo. 


of  that  another  Juror  miglit  be 
added  to  the  eleven;  but  if  aao> 
dbier  juror  were  added,  h  was  eoB- 
stdensd,  that,  in  cases  of  MoBy* 
the  prisoner  should  be  offered  lis 
challenges  over  again  as  to  the 
eleven,  and  that  they  dMmld  be 
sworn  de  woto. 


U   .i|l    I.   liOXi 


OXFORD  ASSIZES. 


BEFORE  fiHl.  JUSTICE  PARK. 


Mtardi^nd. 

I^ontbetiul 
of  «Q  iodictmeiit 
for  pablUhing 
an  obioeBe  snuff 
box,  a  witness 
prove  that  the 
defendant  exhi- 
bited to  him  the 
box  prodaoed  on 
the  trial,  ora 
box  exactly  d- 
railar,  this  is  not 
suflcfenl.  if  the 
witness  cannot 
idendiy  it  as 
the  very  box  ex- 
hibited to  Um. 

Smbkt  that 
a  count  charg- 
ing the  defend- 
ant with  having 
an  obscene  Hbd 
in  liis  possession 
with  intent  to 
publish  it,  is  not 
good. 


Rex  v.  Simon  Rosenstum. 

Indictment  for  pubUahmg  an  obseene  Ubel,  ia  of. 
faring  for  sale  a  anuff-box  contakung  an  indecent  pamtii^. 
Another  count  of  the  indictment  charged  the  defcadant 
with  having  another  snuff-box  of  the  same  kind  in  hia  poe- 
session,  with  ifUetii  to  publish  it.  But  this  hitter  count  was 
abandoned  at  the  outset  of  the  case,  on  the  suggestion 
of  the  learned  Judge,  who  thought  it  highly  doubtful  whe- 
tiber  it  could  be  sustuned  in  point  of  law. 

Mr.  Inoe,  a  conunoner  of  Brasen-nose  Colkge,  besBg 
called  for  the  prosecution,  and  a  snufF-box,  such  as  was 
desorifaed  in  the  indidment^  (whichi  with  others,  was  fannd 
on  the  prisoner's  person),,  being  put  into  hia  hand,  atai* 
ed  that  the  prisoner  had  produced  to  him  a  box  which 
was  either  the  very  same,  or  one  precisely  similar,  and  had 
asked  hm  to  purchase  it,  but  that  he  dedined  d<Hng  so, 
and  returned  the  box  to  the  prisoner.  He  stated,  thirt  he 
could  not  a^weat  to  the  identity  of  the  box  produced,  as  he 
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knew  that  snuff-boxes  were  niade  ip  consideraUe  numbers 
of  the  same  pattern,  andthevefove  the  box  prodnced  might 
be  only  a  similar  one. 

The  defendant's  counsel  objected,  that  it  most  be  proved, 
that  the  box  produced  was  the  identical  box  offered  to  Mr. 
Iiice« 

Park,  J. — If  the  Jury  are  not  satisfied  by  the  evi* 
dence  that  this  was  the  identical  mufiVbox  offered  by 
the  prisoner,  he  must  be  acquitted.  It  is  absolutely  es- 
sential that  the  box  itself  should  be  shewn  to  be  the  very 
same,  which  is  not  done  in  tbi^  ease. 


Verdict— Jlot  Guilty. 


Cross,  for  the  prosecution. 


Curwoodf  for  the  prisoner. 

[Attomiw    MsrrsU  and  BoA«rM«.] 
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ResmraTUN. 


In  the  case  of  R€x  v.  Han.  Ro- 
bert Johnson^  a  letter  from  the 
defendanty  asking  a  tbird  party  to 
publish  certun.  libels^  was  lost, 
and  on  the  trial  of  an  information 
agaiBBl  die  defendant  for  Ae  pah- 
lishing  of  those  libels,  secondary 
evidence  was  given  of  the  contents 


of  that  letter.  It  may»  therefore* 
be  proper  to  conader,  whether,  if 
the  identical  libel  published  was 
in  the  possession  of  the  defend- 
ant, and  he  had  notice  to  produce , 
it,  and  did  no^,  secondary  eridmce 
m^fhtnotbegivep. 


BEFORE  MR.  BARON  (HARROW. 


Rex  v.  John  Stimpson.  March  3d. 

Indictment,  for  stealing  peas  from  a  granary.  On  an  indict- 

The  case  for  the  prosecution  rested  merely  on  the  tact  of  ny,  if  the  prow- 

cntor  rest!  hb 
case  on  the  prisoner's  recent  possession  of  the  goods,  and  the  prisoner  call  a  witness  to  prove  that  he 
(the  prisoner)  bought  them  of  J.  T.;  if  the  prosecutor  call  J.  T.,  he  can  only-ask  him  as  to  such 
matters  as  go  to  negative  the  prisoner's  case,  and  cannot  prove  by  him  that  he  saw  the  prisoner  com- 
mit the  theft. 


CASES  ON  THE 

8  part  of  the  peas  bemg  found  in  the  house  of  the  pmoD-* 
er,  shortly  after  they  were  lost. 

For  the  defence,  the  prisoner's  daughter  provedj  that 
the  prisoner  had  purchased  the  peas  fiN>ma  person  named 
Taylor,  for' three  shillings. 


,  for  the  prosecution,  proposed  to  call  Taylor,  to 
prove,  not  only  that  the  prisoner  did  not  buy  the  peas  of 
him,  but  that,  on  the  contrary,  Taylor  saw  the  prisoner 
steal  them,  and  assbted  him  in  so  doing. 

Carringtanf  for  the  prisoner,  objected,  that  the  prose- 
cutor was  not  then  at  liberty  to  adduce  further  eridence 
of  the  prisoner's  guilt.  The  learned  Judge  might,  at  any 
period  of  the  cause,  ask  any  question  for  the  fbrthennoe 
of  justice,  but  the  prosecutor,  after  the  evidence  gi?en  by 
the  prisoner's  daughter,  could  only  give  such  matters  in 
proof,  as  went  to  contradict  the  specific  tsictB  deposed  to 
by  her:  as  that  Taylor  did  not  sell  the  peas,  or  that  the 
price  was  not  three  shillings,  or  the  like* 

Garrow,  B. —  I  think  that  is  so.  This  witness  appesn 
to  be  only  a  witness  in  reply,  and  therefore  his  testimoDy 
is  only  admissible  so  far  as  it  goes  to  destroy  the  esse  set 
up  <m  the  part  of  the  prisoner. 

Verdict— Not  Guilty. 

TwiiSf  for  the  prosecution. 

Carringtanf  for  the  prisoner. 

[Attsndei  » and  D.  Tmmtom.'] 


OXFORD  CIRCUIT,  7  GEO.  IV.  417 

18116. 
STAFFORD  ASSIZES. 

(CivU  Side.) 

BEFORE  MR.  JUSTICE  PARK. 


WoOLSY  V.  Batte.  Mtareh  liM. 

Assumpsit  for  contribution.     Plea— General  issue,  if «  puty 
The  plaintiff  and  defendant  were  joint  proprietors  of  a  iTeauii^SSt 
stage  coach ;  and  damages  had  been  recovered  in  an  action  ^^'f^^l^' 
on  the  ease,  against  the  former  only,  for  an  injury  done  to  tonfinran  i^n« 
Mrs.  Jeavons,  a  passengeri  by  reason  of  the  negligence  of  the  n^iigence 
the  coachman.    The  phihtiff  had  paid  the  whole  of  the  ^^^^S^ 
damages  and  costs^  and  brought  the  present  action  to  re<  "^'^j!?^^^ 
cover  half  the  amount  from  the  defendant  as  his  partner,  bif  co-pvoprie- 
For  the  plaintiff,  an  examined  copy  of  the  judgment  badoii,  ifhe' 
against  him  at  the  suit  of  the  husband  of  Mrs.  Jeavonsj  ^^^e  ww 
was  put  in.    The  declaration  was  in  casoi  and  stated  the  notpenoiMny 
injury  to  have  arisen  from  the  negligence  of  die  present  the  aoddcnt 
plaintiff  and  his  servants,  (fn  the  usual  form).    It  was  also  "^P^°*^ 
proved,  that  the  plaintiff  paid  the  amount  of  damages  and 
costs  in  that  action,  amounting  to  176/.,  under  an  execu- 
tion; that  the  plaintiff  and  the  defendant  were  partners  ' 
in  the  stage  coach ;  and  that  the  plaintiff  was  not  personally 
p  resent  when  the  accident  happened. 


iSf  for  the  defendant,  contended,  that  as  the  action 
brought  against  the  plamtiff  was  an  action  on  the  case  for 
negligence,  the  plaintiff  and  defendant  were  joint  tort  fea- 
sors ;  and,  therefore,  one  only  being  sued,  he  could  not 
recover  contribulicm  from  the  other ;  and  he  cited  Merry" 
weather  v.  Nixcm  (a). 

(«)  8  T.  Hb  186.  In  that  case,  the  siooary  interest  of  a  mill  belong- 

plttntiff  and  defendant  were  both  ing  to  a  person  named  Starkey, 

sued  m  an  action  on  the  case  for  an  who  recovered  840/.  against  both^ 

injvry  done  by  them  to  the  rever-  but  levied  the  whole  on  the  plain- 


CASES  ON  THE 

Campbell,  for  the  plaintiff. — ^No  doubt  the  case  of  Met' 
ryweaiher  v.  Nixon  is  good  law,  and  one  tort  feasor  sued 
alone  cannot  recover  contribution  from  another,  who  was 
ajoint  tort  feazor  with  him;  but  here  it  is  proved,  thai 
there  was  no  personal  fiuilt  in  the  plaintifi;  The  declara- 
tion of  Jeavons  against  the  present  plaintiff  might,  with 
equal  propriety,  have  been  in  iiMumpM^,-  in  which  case,  the 
present  plaintiff  might  dearly  hove  recovered  contribatioD; 
and  it  can  hardly  be  contended^  thatthepbuitiff  riMnUbe 
deprived  of  fab  tentrilmtiort  by  Mr*  Jemrons's  fdeader 
draWBig  his  doekxatiott  in  one  finm  wtead  of  another. 


Park,  J^— I  AAok  die  plaintiff  is  eatided  to  reeover 


Verdict  for  the  plaintiff. — Damages,  88i. 

Campbell  and  Russell,  for  the  plaintiff. 

Jervis,  for  the  defendant. 

[Attonoes— VraZtnr  j-  S^,  sad  MmW.] 


litf,  who  sued  for  eontnhmioB. 
Mr.  Baron  Thompfu,  who  tried 
the  cause,  held,  that  no  contribu- 
tion could,  by  law,  be  claimed 


aa  between  jKR^t  wrong  docn;  an^ 
the  Court  thoje,  concoiTed  in  thai 
opinion. 


(Craum  Side.) 


BBPORB  tIR.  BARON  OARROrPT. 


Rex  r.  Derrington  and  Others. 

The  prisoners  were  indicted  for  a  burglary  m  the  bouse 
of  Mr.  George  Simcox. 


Mmk  XbtK, 

If  a  prisoner 
in  gaol  on  a 
chaxge  of  felo- 
ny, uk  the 
tomkey  of  the 

gaol  to  put  a  letter  into  the  post  for  him,  and  after  his  promising  to  do  so>  the  prisoner  give  lu»  J 
letter  addressed  to  his  father,  and  the  turnkey,  instead  of  patting  it  faito  the  post^  transmit  it  t»(" 
protccntor;— tfai»  latter  la  adnissifale  Id  evidence  agrinst  tlw  priswmy  natirithrtMiftig  ^  ^"^ 
ner  in  which  it  was  obtained. 
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For  the  proseeutiwo,  A.  letter  written  by  llie  primmer 
Derrington  was  offered  in  evidence.  It  appeared,  that, 
after  Derrington-  was  committed  to  Stafford  gaol  on  this 
charge,  he  asked  the  turnkey  if  he  would  put  a  letter  into 
the  post;  he  promised  to  do  sa/and  the  prisoner  gave  him 
the  letter  in  question,  which  was  addressed  to  the  prison- 
er's father;  but  instead  of  putting  the  letter  into  the  post, 
the  turnkey  gave  it  to  the  visiting  magistrates  of  the  gaol, 
who  sent  it  to  the  prosecutCMP. 

Curwoodf  for  the  prisoner,  objected,  that  a  letter  so  eb» 
tained  ought  not  to  be  admitted  in  evidence  ag9in8t  the 
prisoner.  This  was  a  letter  addressed  by  the  prisoner  to 
his  &tber,  and  was  obtained  by  a  gross  breach  of  trust. 
If  the  prosecutor  had  obtamed  the  slightest  verbal  con- 
fession, by  making  the  prisoner  believe  it  was  better  for 
him  to  make  such  confession,  it  would  be  instantly  rejected 
by  the  learned  Judge;  but  here,  by  the  most  gross  viola- 
tion of  all,  faith,  the  prosecutor  obtained  the  possession  of 
the  most  confidential  letter  a  man  could  write,  and  then 
wished  to  adduce  it  in  evidence.  He  therefore  contended, 
that  a  letter  so  obtained  came  within  the  same  rule  as  a 
confession  made  under  a  threat  or  promise. 

Oarrow,  B. — I  am  clearly  of  opinion,  that,  in  point  of 
law,  this  letter  is  admissible  in  evidence.  I  remember, 
many  years  ago,  making  this  very  objection  before  the  late 
Mr.  Justice  Gould,  who  overruled  it.  The  only  cases  in 
which  wltttt  a  prisoner  aaiys  or  writes  is  not  evidenoe, 
are  two;  Isi,  where  the  prisoner  is  induced  to  make  any 
confession  in  consequence  of  the  prosecutor,  &c.  holding 
out  any  threat  or  promise  to^ induce  him  to  confess;,  and 
8f%,  where  the  communication  is  privileged,  as  being  made 
to  his  counsel  or  attorney*  This  not  being  either  of  those 
cases,  I  must  receive  the  evidence. 

Verdict — Guilty. 


CASBS  ON  THE 
JSyonand  Wkaleley^  for  the  proaecatioo* 

Curwoodf  for  the  prisoner. 

* 

[Attoniie»—  — — — .  and  Pummm.] 


BBFORB  MR.  JUSTICE  PARK. 


McfvJb  iBih.  ^'^  ^-  John  Hughes. 

It^wiiigatheep   jjEIE  prisoner  was  indicted  on  the  stat.  4Greo.  4,  t  U, 
^it^^  "•  **  *^'  feloniously  wounding  a  sheep. 
«»|^^ ^.        It  appeared,  that  the  prisoner  set  a  dog  at  the  sheep, 
within  the  BtBt.    and  tibat  the  dog,  by  biting  it,  inflicted  several  severe 

4  Geo.  4,  G.54t  J, 

,,).  .  wounds. 

Corbet^  for  the  prisoner,  objected,  that  this  was  not  a 
wounding  by  the  prisoner. 

Park,  J. — ^This  is  not  an  offence  at  common  law,  and 
is  only  made  so  by  a  statute ;  and  I  am  of  opinion,  that  in- 
juring a  sheep  by  setting  a  dog  to  worry  it,  is  not  a  maia- 
ing  or  wounding  within  the  meaning  of  that  statute.. 

Verdictr-NotGinltr. 

By  the  stat  4  Geo.  4,  c.64, 8.  2,  offendiiig»  bong  thereof  hM- 

it  18  eoactedy  that  "if  any  penon'  \j  convicted*  shall  be  adjudged 

shall  unlawfully  and  dedgnedly  guilty  of  felony,    and  shall  be 

kiQ,  maim,  or  wound  any  catde,  liable,  at  the  discmioo  of  tk 

whether  from  malice  coneeiTed  Court,  to  be  tran^orted  bcyoad 

agidnst  the  owner,  or  otherwise,  the  seas  for  life,  or  for  sack  tcra 

or  shall  procure,  counsel,  aid  or  not  less  than  seven  yean  si^ 

abet  the  commisiSon  of  the  said  ^  Court  shall  adjudge,  or  to  be  !■- 


olfenees,  or  of  any  of  them,  or  prisoned  only,  or  to  be  isBipnHa- 

shall  forcibly  rescue  any  person  ed  and  kept  to  hard  hbovr  ia  the 

lawfully  in  custody  of  any  officer,  common  gaol  or  house  of  correc* 

or  other  person,  for  any  of  the  tion,for  any  term  not  exoeediBf 

said  offences,   every  person  so  seven  years." 
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FigB,  are  cattle  widdn  tihe  terms 
of  thifl  act;  Rex  v.  Chappie^ 
Rum.  &  Ry.  C.  C.  R.  77;  and  so 
are  aases.  Rex  ▼.  Whiinejf,  Ry.  & 
M.  C.  C.  R.  3.  However/ the  ib- 
dictment  must  specify  the  sort  of 
cattle;  and  saying  that  the  prison- 


er maimed  certain  cattle,  is  not 
sttffident.  Rex  y.  Chalky  Ross. 
&  Ry.  C.  0.  R.  268.  The  wound 
need  not  be  such  as  to  cause  per- 
manent ii^ury.  RexY,  Hmfwaed, 
2  East*  P.  C.  1076,  and  Huss.  & 
Ry,  C.  C.  R.  \$, 


HEREFORD  ASSIZES. 


(Civil  Side.) 


BEFORE  MR.  JUSTICE  PARK. 


t^t 


Prosser  r.  Rows, 

*ulONEY  had  and  received.    Plea — General  issue. 

For  the  plaintiff,  who  was  a  widow,  it  appeared,  that 
she  had  gone  from  Hereford,  where  she  resided,  to  Lud- 
low, to  receive  the  money  in  question,  which  was  a  divi- 
dend due  toiler  on  a  bankrupt*s  estate;  and  that,  b^ing 
very  feeble,  she  took  the  defendant,  who  was  a  much 
younger  woman,  with  her.  The  defendant  prevailed  on 
the  plaintiff  to  let  her  have  the  money  to  take  care  of,  and 
carry  it  to  Messrs.  Garret's  Bank  at  Hereford,  for  the  plain- 
tiff's benefit  The  defendant,  it  was  proved,  never  paid 
the  money  in  at  Messrs.  Garret's,  and  gave  different  ac- 
counts of  what  she  had  done  with  it. 

The  defence  was,  that  the  defendant  had  paid  over  the 
money  to  the  plaintiff;  but  that  entirely  failed  in  proof. 

Park,  J* — I  think  this  case  comes  very  near  a  felony.  It 
ioo  much  resembles  the  case  of  the  imfertunate  man  at 
Shrewsbury,  whom  I  sentenced  to  be  transported  a  few 
days  ago  (a).    However,  I  shall  leave  it  to  the  Jury  to 

(a)  Rex  V.  G^ode,  tried  at  the  In  that  case^  the  prisoner  was  in- 
Sbropdnre  Spiing  Assises*  1825.     dieted  for  stealing  a  1000(.  note. 


In  an  action  for 
money  had  and 
recei^^  if  it 
appear  Uiat  the 
defendant  re- 
ceived the  mo- 
ney from  the 
plidntiffto  car- 
ry to  a  bank, 
and  that,  instead 
of  80  ddng, 
the  defendant 
kept  it;— the 
Judge  will  leave 
it  to  the  Jury 
to  say,  whemer 
the  defendant 
received  it 
with  an  intent 
to  iteal  it,  and 
then  felonioualy 
converted  it  { 
and  if  the  Jury 
find  thia  in  the 
affirmative,  the 
Judge  will  di<« 
rect  a  verdict  to 
be  entered  for 
the  defendant, 
and  that  the 
defendant  ahaU 
be  tried  for  the 
felony  on  this 
finding. 


VOL.  II. 


f  F 


42S 


18^6. 


CASES  OM  THE 

oonsider,  whetfaier  die  defendant  kad  (he  money;  and  if 

80,  whether  she  got  it  fnto  her  possession  with  mtent  to 
steal  it;  and  then  feloniously  converted  it  to  her  own  use; 
becau^j  if  so,  the  debt  being  merged  in  die  felony,  tke 
de£nidant  will  be  entitled  to  the  verdict ;  aod  if  the  Jorj 
find  for  the  defendant,  and,  on  my  tfsking  them  whether 
that  is  the  ground  of  their  verdict,  they  tell  me  that  it  is, 
the  defendant  must  be  sent  over  to  the  criminal  side  of  the 
assizes,  to  take  her  trial  for  the  felony  (6) ;  but,  should  the 


It  appeared,  that  he  had  persuaded 
the  prosecutrix  to  let  him  have  tiie 
thousand  pound  note,  to  depont 
>  for  her  in  the  Bridgnorth  Bank, 
she  gave  it  to  bim  for  that  pur- 
pose, hut,  instead  of  taking  it 
to  that  hank,  he  converted  it  to 
his  own  use.  The  learned  Judge 
left  it  to  the  Jury  to  say,  whether 
he  obtained  possession  of  the  note 
with  intent  to  steal  it;  for,  if  so, 
they  must  find  1dm  guilty:  which 
they  did,  and  the  prisoner  was 
sentenced  to  be  transported  for 
seven  years. 

(6)  As  to  when  a  party  may  be 
tried  on  a  verdict,  without  any 
bill  having  been  found  by  a  Grand 
Jury,  it  is  said,  (2  Curw.  Hawk. 
291,)  that  in  an  action  of  tres- 
pass in  tht  King**  Batch,  de  mu- 
Uere  abducta  cum  b^nu  vhi,  if 
the  defendant  be  found  guilty  of 
having  carried  away  the  woman 
and  goods  with  force,  and  felo- 
niously; or  in  a  common  action 
of  trespass  in  the  said  Court  for 
goods  carried  away,  if  it  be  found 
that  the  defendant  feloniously 
stole  them,  he  shall  be  put  to  an- 
swer the  felony,  without  any  fur- 
ther accusation ;  for  such  a  charge 
by  the  oath  of  twelve  men  on  their 
inquiry  into  the  merits  of  a  cause 
in  a  Court  which  has  juris^ction 
over  the  crime,  is  equivalent  to 


an  indictment,  and  the  kuff,  be- 
ing always  in  judgment  of  h» 
present  in  Court,  may  tike  id- 
vantage  of  any  matter  thmn 
properly  disclosed  for  his  b«neit. 
The  first  of  these  positions  is  tikes 
from  13  Ass.  6,  and  13  Edw.3l 
32  a.  The  second,  from  31  Bdw.  1, 
Enditement  31.  Bm  such  a  verdiei 
m  a  Court  which  has  no  jariific- 
tion  over  criminal  mattcn,  secaf 
to  be  of  little  force,  becrase  nA 
Court  has  notUng  to  do  with  meb 
matters.    2  Curw.   Hawk.  »l 
In  the  case  of  Tke  Km§  v.  J«£/«, 
4  T.  R.  285,  the  Uw  before  laid 
down  on  this  subject  is  recognis- 
ed, and  the  Court  say,  thtf  the 
Judge  of  Nin  Priu$.  oa  the  triil 
of  a  cause  out  of  the  Court  of 
King's  Benchi  is  to  be  coDfldtf' 
ed,  to  all  intents,  as  acdnj^  ai- 
der the  authority  of  thst  Cooit, 
and  as  an  emanation  irooi  it; 
aud  Lord  Kenyan,  at  the  Sittiip, 
said,  in  a  case  of  slander,  tb( 
**  where   a   defendant    jostifio 
words  which  amount  toacbaiist 
of  felony,  and  proves  his  jnidfici- 
tion,  the  plaintiff  may  be  pet 
upon  his  trial  by  that  veidict,  witk- 
outnhe  intervention  of  aGnn^ 
Jury.  3  £sp.  134.**    From  this,  U 
appears,  that  such  a  finding  by  the 
Jury  at  the  Sittings  at  Nm  Pr^ 
in  the  Court  of  Kh^iBe»tk'm 
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Jury  take  a  mot'e  mcrcUbl  view  of  the  ease,  they  may  ne-        1^26. 
galWe  the  fel6niouii  mten t,  and  find  a  verdict  Ibr  the  plakitiff;      PM>s«Ba 

Verdict  for  the  plaintiff.  RbWs. 

Taunion  and ,  for  the  plaintiff. 

Rusself  for  the  defendant. 

[ AHonifes— P»t'lcAarJ«  and  J.  Woodhtme:^ 


Biiddlesex,  would  be  sufident  to 
put  the  party  on  Ids  trial,  as  the 
Cotat  of  JTm^'j  Brnk^  alts  there. 
With  regard  to  sheh  a  finding  by 
the  J1B7  on  the  cIyiI  side  of  the 
asazes.  Lord  HaU  lays  down 
(2  Hale,  H.  P.  C.  161»),  that  « if 
fai  an  action  of  slander  fw.  calling 
a  man  thief,  the  defendant  justi- 
fies that  he  stole  goods,  and  issue 
therenpon  taken,  it  be  found  for 
the  defendant,  if  this  be  in  the 
JEii^  BtMh,  wndfir  a  "fdamjf 
m  the  smm  cwuUy  when  the  Court 
sitSf  or  if  it  be  before  the  Justices 
of  Assize,  who  tiaee  alio  k  c&mmU- 


Hon  of  gaol  delivery,  he  shUl  be 
forthwith  anugned  on  this  ver- 
^Bcty  as  on  an  indictment,  and  the 
reason  is,  because  here  is  aver* 
dict  of  twelye  men  in  these  cases, 
and  so  tile  rerdlbt;  though  in  m 
dvii  action,  sertes  tiib  King^ 
suit  as  an  indictment*  and  is  not 
contrary  to  the  acts  of  25,  28,  and 
42  £.  3,  which  enact,  ''  that  no 
man  shall  be  put  to  answer,  ftc  but 
upon  Indictment  or  prcseoCment." 
Frou  tikis  it  i^^ars,  that  if  the 
finding  be  at  the  assizes,  the  Court 
from  which  the  record  comes,  is 
not  material. 


GLdtCfeSTER  ASSIZES. 


BEFORE  MR.  BAttON  GARROW. 


Rex  v.  Samuel  Pitman.  March  siet 

1  HE  prisoner  was  indicted  for  stealing  a  mare,  the  pro-  if  a  thief  go  to 
perty  of  Jonathali  filatich.  *"  JH"'  "^^'j!^: 

'^    1  "^  .  I      ,  .  L         -u.  tending  to  Steal 

It  was  jproved,  that  the  prisoner  came  to  the  Georg^e  »horie,  direct 
InH,  a*  Sodbury)  od  the  fair  day^  and  directed  the  ostler  to  bring  out  hia 
tMh^  mt  Hk  himB.    Tiie  ostkr  iiktili  he  did  nbt  know*  ^  u^t^'^tb^ 

prosecutor,  and 
the  oBller  at  his  desire  lead  out  the  horse  fot  the  prisoner  to  mount: — This  ia  a  sufficient  taking  by 
the  prisoner  to  support  an  indictment  for  horM-steallng. 

FF  2 
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1826*^  which  it  was.  The  prisoner  went  into  the  stabfei  and 
pointing  to  the  mare/ said,  '^  that  is  my  horsej  saddle  him.'' 
The  ostler  did  so,  and  the  prisoner  tried  to  mount  the  mare 
in  the  inn  yard,  but,  from  the  noise  made  by  some  mu«c,  die 
mare  woidd  not  stand  still*  The  prisoner  then  directed 
the  ostler  to  lead  the  mare  out  of  the  yard  for  him  to  mount 
The  ostler  led  the  mare  out,  and  before  the  prisoner  had 
time  to  mount  her,  a  person,  who  knew  the  mare,  came  up, 
and  the  prisoner  was  secured. 

WaUon^  for  the  prisoner,  objected,  that  this  was  not  a 
felonious  taking  by  the  prboner,  as  the  mare  was  never  in 
his  possession.  It  all  along  remdned  in  the  possession  of 
the  ostler,  who  never  parted  with  it;  and  if  the  mare  was 
never  in  the  possession  of  the  prisoner,  he  could  not  be 
guilty  of  stealing  it« 

'  Garbow,  B« — ^If  the .  prisoner  caused  the  mare  to  be 
brought  out  of  the  stable,  intending  to  steal  her,  and  die 
animal  being  disturbed  by  the  music,  the  ostler  led  her  oot 
of  the  yard  for  his  accommodation  and  by  his  procure- 
ment, that  is  a  sufficient  taking  to  constitute  a  felony. 

The  defence  was,  that  the  prisoner  was  drunk,  and  took 
the  mare  by  mistake;  and  the  Jury,  on  that  ground, 
found  him 

Not  Guilty. 

Justice^  for  the  prosecution. 

WaUan,  for  the  prisoner. 

[Attomies— il^t,  and  IFmL] 

Tlie  strongest  case  on  the  subject  removed  from  the  space  it  had  firrt 

of  asportation  is  thai  of  Jtce  ▼.  occupiedin  the  boot,  huttheni** 

WalA,  Ry.  &  M.  C.  C.  R.  14.  ing  it  from  the  bottom  had  com- 

Hiere  the  prisoner  was  indicted  fior  pletdy  removed  eadi  part  of  it 


« 


it  was  proved thathe  from  the  spice  that  sp^c  pan 

had  lifted  the  bag  from  the  bottom  hadocciq>ied;  andthiswaahddby 

of  the  boot  of  a  coach*  but  was  de-  ihetwelveJudgestobeacoiBpkK 

tected  before  he  had  got  it  out;  it  asportation,  and  tiie  convktioa 

did  not  appear  that  it  was  entirely  for  larceny  was  held  to  he  rig^ 
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BEFORE  LORD  CHIEF  BARON  ALEXANDER  AND  MR.  BARON 

GRAHAM. 


ESSEX  ASSIZES. 

BBFORB  MR.  BARON  GRAHAM. 

Bbarblock,  Clerk,  r.  Hancock.  Mmrek  7«*. 

Assumpsit  for  tithes  barg^ned  and  sold  to  the  de-      The  time 
fendant,  of  which  the  plaintiff  was  the  fanner  and  propri-  of  potatMi  be- 
etor.     Pleas — The  general  issue;  a  tender  of  S9/.;  and  a  !^^^^ . 
set-off  for  potatoes  bargained  and  sold  to  the  plaintiff,  atad  mhi,  b  when 
by  him  had  and  taken.  npandkidJn 

The  plamtiff  was  the  lessee  under  the  Warden  and  thS'tSjlI? 
Fellows  of  New  College,  Oxford,  of  the  tithes  of  the  pa-  "fc««ghedoat," 

Wnile  lenuuiiioff 

rish  of  Homchurch,  in  the  county  of  Essex;  and  the  de-  iothegioand. 
fendant  was  the  tenant  of  a  farm  called  "  Little  Nelms,"  in 
the  same  parish.  It  appeared,  that  in  the  month  of  June, 
1824,  the  defendant  entered  into  an  agreement  to  give.the 
plaintiff,  as  a  composition  for  his  tithes,  (which  for  two 
years  before  had  been  taken  in  kind),  a  sum  of  60L  per  an- 
mtm,  for  a  tenn  of  three  years,  to  be  computed  from  OU 
Miehaehnas  Datff  18SS;  and  the  plaintiff  consented  to 
make  an  allowance' 6ut  of  the  first  60^  in  respect  of  such 
tithes  as  he  had  actually  taken  in  kiiid,  between  the  pe- 
riod inrhen  the  agreement  was  made,  and  the  previous  time 
from  which  it  was  to  take  effect.  On  the  13th  October, 
1823>  the  defendant  wrote  to  the  plaintiff  in  the  following 
terms: — 

"  Mr.  Bearbloek, 
"  Tithe  of  potatoes  in  the  nine  acres  have  been  set  out 
since  Monday  week;  I  have  not  heard  of  your  having 
been  to  see  it.  I  think  of  taking  up  to-morrow,  '*&c.  &c. 
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J^^  It  was  proved,  that  before  old  Michaelmas,.  thepoUtoet 

Bbarblock  hi  question  had  been,  what  is  caDed,  ''  boughed  out,**  that 
Hancock.  ^^'  boughs  had  been  placed  in  the  field,  to  mark  out  the  dif- 
ferent proportions  of  the  farmer  and  tith^  owner;  but  it 
appeared,  that  they  ha4  iiot  been  dug  up  until  sope  tine 
after  Old  Michaelmas,'  and  tlp^t  they  were  not  m  a  fit 
state  to  be  dug  up  at  any  earlier  period. 

Marrtfott,' for  the  phdntiff,  contended,  that  these  pota* 
toes,  haying  been  sei  aiU  before  OJd  Michaelmas,  be- 
came then  the  property  of  the  plaintiff,  and  were  not  to 
'he  accounted  for  in  the  year  commencing  afterwards. 

Afirehause,  for  the  defendant,  ^gued,  that  the  tenth 
pafTt  of  the  p9^toe8  could  not  be  said  to  bebng  to  the 
pj^aintiff  till  they  were  actually  dug  up  and  separated  bom 
the  rest. 

Geahajjc,  Bu  -7-  1(  am  of  oj^nion,  that,  in  point  of  kv, 
potatoes  are  not  titheable  till  the  fairmer  haa  dug-  them  ap. 
The  parson  14  entitled  to  thfs  labour  of  the  farmer,  sod 
canpot  take  tjhe  tithe  away  till  it  is  laid  up  for  biiniD 
heapsr  The  prep^ratjory  step  of  "  houghing  out,"  it  not 
the  actpal  pernancy  of  the  tithe.  A  farmer  could  not 
haxe.aii  acti<Mi  brought,  against  him  for  oot  '^«gg'"g  up  hit 
potaffOes  at  a  certain  time,  ifj  ii^  the  common  course  of  good 
husbundor.  }ie  ought  to  wait  a  fort^igiht  longer»  o^  more. 
I  am  of  opinion,  that  the  parswi's  right  doee  not  attach  till 
after  the  digging  up^ 

Verdict  for  the  defendant 

Marryai  and  Abraham^  for  the  plaintiff. 
Mirehouse  and  Round,  for  the  defendant. 

[Aitomles-^Sterr^,  T.,  4r  S,,  and  Stmu  jr  B-] 


Marryatf  in  the  ensuing  Easter  Terpi,  mpved  to  set 
aside  the  verdict,  but  the  Court  refused  a  rQle. 
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UfORS    !*&.  JtffiXiGE  BUREOUaU  AND  BIB,.  tAiRON  GARHOW. 


BERKSHIRE  ASSIZES. 
(Crown  Side.) 

BEFO&JE  MR.  BARON  O ARROW. 


Kex  V.  Priscilla  Sicerrit  and  Eliza  SKERRTr»>  Jufy  sd. 

I  HE  prisoners  were  jointly  indicted  for  uttering  a  coun-  if  two  prisooen 
terfeit  shilling,  having  another  counterfeit  shilling  in  their  utterfnga^im- 

possession.  terfeit  shilling, 

having  another 

It  was  proved,  that  the  prisoner  Eliza  Skerrit  went  into  counterfeit  shii- 

the  shop  of  James  George,  and  there  purchased  a  loaf,  for  ^on;  Tt'lT^ 

which  she  tendered  a  counterfeit  shilling  in  payment,  he  "^^"'^^'^  ^ 

secured  her,  but  no  more  counterfeit  money  was  found  on  tainty  which  of 

her.    The  other  prisoner,  who  had  come  with  her,  and  was  the  one  uttered, 

waiting  at  the  shop-door,  then  ran  away,  but  was  immedi-  fo^^  on  Uion 

ately  secured,  and  fourteen  other  bad  shillings  were  found  unuttered,  if 

y^  hoth  the  pieces 

on  her,  wri^ped  in  gauze  paper.    James  George,  after  die  of  money  are 
prisoners  were  secured,  put  the  counterfeit  shilling  utter-  ^nterfdt;and 
ed  by  Eliza  Skerrit,  into  a  packet  with  the  fourteen  odiers ;  1**  "pp*^  ^* 

,        ,  ^.f^  thetwopruon- 

and,  in  his  cros9  examination,  he  stated,  that  he  could  not  era  went  to  a 
swear  which  was  the  particular  piece  of  money  that  was  one  of  them  went 
uttered,  but  he  was  sure  that  the  fifteen  pieces  of  coun-  Se*lL"^y, 
terfeit  coin  produced  by  him,  consisted  of  the  one  utt«T-  ^"^  no  more 

"^  .in  herpoBfet- 

sion,  and  the 
other  stayed 

oatiide  tlie  shop,  liaving  other  bad  pieces  of  moneys  both  may  be  convicted ;  the  uttering  and  the 

possemon  befaig  both  joint. 
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1826.        ed  by  Elixa  and  the  fourteen  afterwarda  found  on  Pev- 
Hxx         ciQa  ;  ^h®  whole  fifteen  were  proved  to  be  counterfeit 


0. 
S&BRRIT. 


Carringtan^  for  the  prisoners,  objected ;  Isi.,  thai  it  wu 
incumbent  on  the  prosecutor  to  shew  what  identical  piece 
of  counterfeit  money  was  uttered  by  the  priaoners,  and  to 
shew  with  certainty  some  other  identical  piece  of  counter- 
feit moneyi  which  they  had  in  their  possession ;  and  diat,  in 
this  case,  an  identification  of  the  particular  piece  uttered  wu 
necessary,  in  the  same  way  as,  in  a  case  of  utterii^a  feiged 
note,  it  was  necessary  to  show  the  very  note  uttered,  or  in 
a  prosecution  for  a  libel  to  show  the  identical  libel  pab- 
lished,  and  not  another  unpublished  copy,  which  might  be 
foimd  on  the  prisoner.  And  Sd/y,  he  object^,  thai  the 
complete  ofience  was  not  proved  against  either  of  the  piv 
soners;  as  the  one  who  uttered  the  piece  of  money  hadno 
other  counterfeit  coin  in  her  possession,  and  the  other  who 
had  the  co)n,  was  not  guilty  of  any  uttering.  It  might  be 
said,  that  the  one  who  stayed  outside  the  shop,  was  gniltj 
of  a  joint  uttering  with  the  other  who  was  in  it;  like  die 
case  of  two  thieves,  one  inside  the  shop  and  the  other  oat> 
side ;  but  the  case  of  the  thieves  differed  firom  the  present 
in  this  respect,  vix.  that  the  thief  outside  might  be  there 
to  co-operate^  by  the  removal  of  the  stolen  property  or  the 
like.  Now  the  prisoner  Priscilla  Skerrit,  by  staying  out- 
side the  shop^  could  not  by  possibility  be  considered  as  sid- 
ing her  sister  in  the  act  of  paying  for  a  loaf  inside  the 
shop.  And  in  the  case  of  Rex  v.  Eise  (a),  it  waa  held,  diat 
if  one  person  utter  a  bad  piece  of  money,  having  no  more, 
in  coiy unction  with  another,  who  had  more  bad  money,  but 
who  was  absent,  and  did  not  utter,  neither  was  guilty  of  this 
offence :  however,  in  that  case,  the  persons  were  much  iiir- 
ther  asunder  than  the  prisoners  had  been  in  theipresent 

Garrow,  B.r-With  regard  to  the  second  objection,  1 
think  that  the  two  prisoners  coming  together  to  the  shop^ 

{a)  Rufls.  &  Ry.  C.  0.  R.  \42. 
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and  the  one  staying  outside,  they  most  both  be  taken  ta  be 
jointly  guilty  of  the  uttering ;  and  it  will  l>e  for  the  Jury  to 
say^  whether  the  possession  of  the  remaining  pieces  of  bad 
money  was  not  joint.  The  first  objection^  although  it 
carries  with  it  an  appearance  of  conraderable  weight, 
seems  to  me  also  to  be  not  well  founded.  The  indictment 
charges  that  they  uttered  one  piece  of  counterfeit  money, 
having  one  other  in  their  possession.  Now  we  have  evi- 
dence that  they  had  originally  fifteen  pieces  of  bad  money, 
one  they  uttered :  it  certainly  cannot  be  shewn,  which  of 
the  fifteen  it  was  that  they  uttered ;  but  if  it  was  either  of 
those  pieces,  they  must  have  been  guilty  of  uttering  one 
piece  of  counterfeit  coin,  having  another  piece  in  their 
possession,  which  is  exactly  what  they  are  charged  with. 
If  among  the  whole  number  of  pieces,  there  had  been  but 
one  single  piece  of  good  money,  the  objection  would  have 
been  unanswerable ;  because  then  the  good  piece  might 
have  been  the  one  uttered.  In  the  present  case,  I  must 
over-rule  the  objection. 

Verdict — Guilty. 

>  Taunton  and  Shepherd^  for  the  prosecution* 

Carringtan,  for  the  prisoners. 

[Attoniies — Chippendale,  and  Frankmn.'] 
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By  the  stst  15  Geo.  2,  c.  28,  8. 
3,  it  is  enacted, ''  that  if  any  per- 
son whatsoever  shall  utter  or  ten- 
der in  payment  any  false  or  coun- 
terfeit money,  knowing  the  same 
to  be  fialse  or  counterfeit,  to  any 
person  or  persons,  and  shall,  dther 
the  same  day,  or  within  the  space 
of  ten  days  then  next,  utter  or  ten- 
der in  payment. any  more  or  other 
false  or  counterfeit  money,  know- 
ing the  same  to  be  false  or  coun- 
terfeit, to  the  same  person  or  per- 
sons,  or  to  any  other  person  or 


persons,  cr  shall,  at  the  time  of 
such  uttering  or  tendering,  have 
about  him,  or  her,  in  his  or  her 
custody,  one  or  more  piece  or 
pieces  of  oountorfeit  money,  be- 
sides what  was  so  uttered  or  ten- 
dered, then  such  person  so  utter- 
ing or  tendering  the  same  shall  be 
deemed  and  taken  to  be  a  com- 
mon utterer  of  false  money,  and 
being  thereof  conmjted,  shall  suf- 
fer a  year's  imprisonmnent,  and 
shall  find  sureties  far  his  or  her 
i(ood  behaviour  for  two  years  more. 
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M^^ 


to  be  comi^led  from  the  tnd  el 
tbe  said  yeari  and  if  wj  person 
haviog  been  once  so  convicted  as 
a  common  utterer  of  false  money 
shall  afterwards  again  utter  or 
tewter  in  payment  any  false  or 
counterfeit  money,  to  any  person 
or  persons,  knowing  the  same  to 
be  false  or  counterfeit,  then  such 
person  being  thereof  convicted, 


slMlt  fcr  s«cb  leoQud  effeaoe,  he 
and  is  hereby  m^/udgtd  to  be 
guilty  of  felony  without  benefit  of 
clergy. 

By  the  5lh  sectof  tiies»eili> 
tfrte^ithe  piQ9eoatiQA8MHthe«i»> 
menced  mthin  six  monUis  after 
the  offence  committed.  Seetk 
modem  cases  on  this  subject  col- 
lected in  Carr.  Supp.  C.  L.  319. 


f      'HI 


>      " 


WORCESTER  ASSIZES. 


(Civil'  Side.) 


BEFORE  MR.  BAROK  GARROW. 


Jnfy  isiA.  Doe,  on  the  demise  of  Nutt,  Widow,  r^  Nutt. 

dott  ^Ue  for    -''  HIS  ejectment  was  brought  by  the  lessor  of  the  plain- 
dower  which  has  tiff  ^ho  WES  the  widow  of  a  person  who  had  been  seised 

not  heen  ai-  * 


ngoed. 


in  fee  of  the  premises  in  question.  She,  in  the  first  in- 
stance, relied  on  her  husband's  will  in  her  favour;  but,  in 
answer  to  this,  the  defendant  shewed  a  conveyaace  m  fee 
by  the  husband,  in  hb  life*timet  to  hinu 


CampbeUp  (ot  the  lessor  of  the  |^aiiiti£-^(  submits  that 
as  iSie  husband'  could  only  convey,  subject  to  his  wife's  in- 
choate  right  to  dower,  we  are  still  entitled  to  recover  one- 
thjrd  of  the  estatq. 

Garrow,  B. — I  am  clearly  of  opinion,  that  an  ejectment 
does  not  lie  for  dower  before  it  is  assigned. 

'  Nonsuit. 

Campbell  and  Godson,  for  the  lessor  of  the  plaintiff. 
Russelly  fi>r  the  defendant. 


[AttomicK— CVwkf,  and  Holdtworih  ] 
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4dL 


^eelaieiil  caa  only  be  nuim- 
taiaed  where  the  party  hae  a  right 
of  ealryi  and  if  sodi  party  either 
haft  no  ri|^  of  entry,  or  it  has 
been  tolled,  an  geetment  eannot 
beropported.  Lord  Coke  says,  1 
Iiut.d2(b)  '' This  great  disadvan- 
tage the  wife  hath,,  that  she  ean- 
not enter  into  her  dower  by  the 
common  kw,  but  is  driven  to  her 
writ  of  dower  to  recover  the  same.** 

The  mode  of  recovering  dow- 
er Mi  boo  is  by  a  writ  of  dower  mi- 
de  mkil  kabet,  or  by  a  writ  of 
right  of  dower;  but,  if  either  of 
these  remedies  is  resorted  to,  the 
writ  of  dower  umde  nihil  kahet  is 
nMch  to  be  preferred,  because,  by 
the  Stat  of  Merton,  the  dowress 
recovers  damages  for  the  non-as- 
dgnment  of  her  dower,  which  da- 
mages may  be  assessed  either  by  the 
Jury  trybg  the  case,  or  on  a  writ 
of  inqmry.  Ca.  Temp.  Hard.  19. 
In  Jenk.  Cent  1,  Ca.  85,  it  is  laid 
down,  that,  **  Regularly,  where 
a  husband  die  eneed^  the  wife 
shall  recover  her  dower  urith  da- 
mages, for  the  whole  time  after 
her  husband's  death,  but,  if  he 
doet  wt  die  eeised^  after  her  de- 
mand, and  the  temmt^s  refusal  to 
asagn  her  dower,  she  shall  reco- 
ver damages  from  the  time  of  the 
refosaL"  However,  in  1  Inst 
32(b),  Lord  Coke  says,  **  It  is  ne- 
cessary for  the  wife,  after  the  de- 
cease of  her  husband,  as  soon  as 
she  can,  to.demand  her  dower,  be- 
fore good  testimony ;  for,  other- 
wise, she  may,  by  her  own  default, 
lose  the  value  after  the  decease 
of  her  husband,  and  her  damages 
for  detaining  of  her  dower;  for  if 
she  bring  a  writ  of  dower  against 
the  heir,  and  ttkt  heir  cometh  into 


the  C«urt  upon  the  sum  mens  6n 
the  first  day,  said  f^ead  thai  he  hxt 
been  always  ready,  and  yet  U,  16 
render  dower,  &e.  if  the  vnft  hath 
not  requested  her  dower,  she  shall 
lose  the  mesne  values  and  her  da- 
mages; but  if  she  hath  requested 
her  dower,  she  may  plead  it,  and 
issue  may  be  thereupon  taken/' 
And  the  case  of  Dobson  v.  Dohtan, 
Ca.  Temp,  Hard.  19,  and  2  Bar. 
nard.  K.  B.  180,  accords  with  that 
**  The  damages  in  these  cases  are 
according  to  the  value,  not  of  the 
knd,  but  of  the  rent"  Hale,  MSS. 
Co.  Litt  32(b)  note  5. 

If  the  demandant  recovers  da- 
mages in  a  writ  of  dower  utide  nw 
hil  habet,  she  recovers  costs;  but 
if  no  damages  are  recovered, 
she  is  not  entitled  to  costs,  2 
Wms.  Saund.  45.  The  learning 
on  tins  subject  will  be  found  at 
large  in  2  Wms.  Saund.  42,  m,  et 
eeq,,  and  the  Precedents  in  3  Chit- 
ty  Plead,  tit.  Proceedings  in 
Dower.  In  a  writ  of  right  of  dow- 
er, no  damages  are  recoverable. 
Co.  Litt  32  (b).  These  are  the 
modes  of  recovering  dower  at  law. 

In  equity  f  biUs  are  filed  by  dow- 
resses  to  obtun  their  dower ;  but,  to 
avoid  objection  to  the  jurisdiction, 
it  is  prudent  dso  to  pray  a  disco- 
very of  deeds  or  the  like*  That  was 
so  in  the  case  of  Moor  v.  Black, 
Cas.  Temp.  Talb.  126;  and  Lord 
Chancellor  Talbot  compelled  the 
discovery  and  the  assigAment 
of  dower.  In  the  case  of  Cur- 
tie  V.  Curtii,  2  Bro.  Ch.  Ca. 
620,  vriiere  the  title  to  tiie  dow- 
er was  denied,  the  Lord  Chancel- 
lor Bathuret,  ordered  the  bill 
to  be  retained,  with  liberty  to  the 
phdntiff  to  try  her  right  to  dower 
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at  law;  and  the  widow  having 
tabliBhed  her  right  at  law.  Lord 
Alvmiletf  decreed  her  the  relief 
prayed.  In  the  case  of  Mundy 
Y.  Mundy,  2  Ves.  junr.  129,  Lord 


Lomghhofottgk  lays  down,  thai  if  a 
legal  title»  snch  as  dower,  ii  ooa- 
troverted,  it  must  be  made  oat  at 
law;  but  a  Court  of  Eqmty  will 
act  in  aid  of  the  title. 


Jii/y  IZth. 


'If  A.  fanpriion 
B.»  and,  in  con* 
tiniiadonof  that 
ImpriMnunent, 
A.  deliver  B.  in- 
to the  charge  of 
C.|  who  keeps 
B.incuitody, 
the  acti  and  de- 
darations  of  C. 
are  eridence 
■gainst  A.,  in 
an  actbnfor 
Iklse  imprison- 
ment. 


Powell  and  Wife  v,  HoDasxTSi  Cutler,  ChetwyNi  and 

UfilDERHILL. 

Assault,  and  false  imprisonment :  Plea — ^Not  Guiky. 

It  appeared  that  the  defendants,  Cutler  and  Chetwyn, 
seeing  the  plaintiff's  wife  digging  potatoes  in  a  field,  went 
up  to  her,  saying,  that  she  had  no  right  to  dig  there;  they 
then  took  her  into  custody,  and  delivered  her  over  to  the 
defendant  Underhill,  who  was  a  constable,  by  whom  she 
was  detained  for  two  days,  and  then  allowed  to  depart. 

The  plaintiff's  counsel  proposed  to  ^ve  evidence  of  the 
declarations  of  the  defendant  Underhill. 

Ludkno,  for  the  defendants. — I  submit,  that  as  the  plain- 
tiff has  proved  a  distinct  imprisonment  as  against  Cutler 
and  Chetwyn,  he  can  only  recover  as  against  them;  and 
that  being  so,  he  cannot  go  into  any  thing  that  is  either 
said  or  done  by  Underhill  in  their  absence. 

C.  PhiUips,  and  GodsoUy  contra^  argued,  that  they  were 
at  liberty  to  go  through  the  whole  of  the  facts  of  the  im- 
prisonment, as  long  as  the  imprisonment  continued,  al- 
though they  could  only  recover  against  particular  partial. 

Garrow,  B. — It  is  quite  clear,  that  a  plaintiff  who  brings 
an  action  for  felse  imprisonment,  against  several  defeod- 
ants  jointly^  may  either  recover  against  a/7foranyjobt 
act  of  imprisonment  committed  by  the  whole  of  them,  or 
may  give  evidence  of  an  act  of  imprisonment  conmiittedhy 
one,  two,  or  more  of  the  number,  and  recover  against  such 
defendant  or  defendants  only  ^  but  it  has  been  truly  stated 
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by  the  counsel  for  the  defendants,  that  if  a  pkuntiiF  proves 
a  distmet  imprisonment  by  two  only  of  the  defendants,  he 
cannot  go  on,  after  that,  to  affect  the  others,  and  recover 
against  the  whole  number;  and  for  this  reason,  the  dama- 
ges being  joint  against  all,  the  latter  defendants  would  be 
liable  to  pay  for  an  act,  with  the  commission  of  which  they 
had  nothing  to  do.  I  therefore  think,  in  the  present  case, 
tbat  the  plaintiff,  having  proved  a  distinct  imprisonment 
by  Cutler  and  Chetwyn,  cannot  recover  against  either 
.of  the  others:  but  I  think  the  acts  and  declarations  of  Un- 
derbill are  evidence  in  this  way.  The  defendants  Cutler 
and  Chetwyn,  when  they  had  themselves  taken  and  im- 
prisoned the  plaintiff's  wife,  delivered  her  over  to  Under- 
hill.  Now  that  was  a  mere  continuation  of  the  imprison- 
ment  by  them',  and  being  so,  I  am  of  opinion^  that  the  acts 
and  declarations  of  Underbill  are  evidence  against  them ; 
and  I  take  it,  that,  in  all  cases,  where  one  person  puts  a 
party  into  the  custody  of  another,  what  is  said  and  done 
by  that  other,  is  evidence  against  the  person  placing  the 
party  in  custody,  though  said  or  done  in  his  absence. 
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The  evidence  was  received. 


Verdict  for  the  plaintifBi,  against  Cutler  and 
Chetwyn, — Damages,  10/. 

Verdict   for  the  defendants,  Hodgetts    and 
Underbill. 


C.  PhUUps,  and  Godson^  for  the  plaintiffs. 
LvdloWf  for  the  defendants. 

[Attornies— E/Atfi^tofi,  and  Htttfet.'] 


See  the  case  of  Wr^^hi  v.  Court,  ante,  p.  232. 


CASEB  ON  Tri^ 


STAFFORD  ASSIZES* 


(Cr^wn  Side.) 


bbfore.hr.  baron  garrow. 


Jmlff  I5th.  Rex  V  James  Hassall  and  Sarah  Hassall. 

If  a  man  and  JL  HE  pmoneis  wefe  indicted  (the  latter  as  a  aingle  wo- 
i^'iTct^  for"a  »<»)  ^^^  stealing  a  SOL  bank  note»  and  a  JU.  bank  note, 
larceny,  the  ut-  ijj^  property  of  Edward  Fetherstone.    It  appeared^  that 

ter  as  a  single  *^  ^  ,,,      i. 

fPOHMm;— itis  the  prDsectttor  met  the  two  pruoners  on  the  road  leading 
entidfher'to^  to  Wolferhamptoni  and  after  proceeding  a  short  distancei 
an  acquittal  on     ^  pn)secutor  and  the  female  prisoner  retired  together  in- 

the  ground  of  "^  *  ® 

coercion,  to  to  aA  adjouiing  field,  where  the  prosecutor  had  an  impro* 

jXuy  com-  P^r  connexion  with  her.    The  male  prisoner^  who  was 

fe^f  Md  ^t  "P^ken  of  both  by  the  prosecutor  and  herself  as  her  bus- 

•he  hod  lived  bind,  waiting  all  the  wMle  in  the  road.    On  their  return, 

with  the  man  for 

two  yean,  and  the  prosceutor  sAid^  that,  6n  their  return,  he  **  paid  ike  hu- 
wiferbunni^  6aiN/a  shilling,  which  was  his  charge."  The  parties,  after 
evidence  muit be  ^j^  suppcd  together ;  and  the  prosecutor  lost  his  moBer, 
fy  the  Jury  chat  of  which  the  5/.  notc  was  found  on  the  male  prisoner,  and 
in  fact  nurrieT  the  90L  notc  on  the  female.  On  the  cross-exainiiiati<m  of 
tSuSTitlinot  ^^^  prosecutor,  and  the  constable  who  apprehended  tbcm, 
abMiuteiy  ne-  it  appeared  that  the  prisoners,  during  the  time  they  were 
the  actual  mar-  A6en  by  those  witnesses,  spoke  of  and  treated  each  other 
nageofthepar^  as  husband  and  wife;  but  those  witnesses  never  saw  them. 

except  on  the  present  transaction. 

For  the  prisoners,  a  witness  was  cdlled,  who  had  knovn 
them  for  two  years,  and  he  proved,  that  during  that  time 
'  they  lived  together,  and  passed  as  husband  and  wife,  and 
were  reputed  to  be  so.  But  this  witness  stated,  on  his  cross- 
examination,  that  he  did  not  know  when  or  where  they 
had  been  married. 

Carringtan,  for  the  prisoners,  contended,  that  on  thb 
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evidence  the  fetasale  prisoner  most  be  acquitted.  Tke  pfo^ 
was  dear  that  the  felony  was  committed  by  them  jokMiff ; 
and  if  this- evidence  adduced  was  sufficient  proof  that  they 
irere  husband  and  wife,  tbe  female  prisoner^  im  the  Hvife^ 
^ras  entided  to  be  acquitted,  on  the  ground  of  eoerdoh. 
lo  the  case  of  Morrii,  £«f.  v.  MUkr,  Esq.  (a),  It  was 
Isdd  down  by  my  Lord  Manwfield^  that  the  oidy  cases  in 
w^hich  it  was  necessary  to  prove  an  actual  marriage,  were 
prosecutions  for  bigamy,  and  actions  for  criminal  conversa- 
tion ;  and  that,  in  all  other  cases,  evidence  of  reputation  and 
cohabitation  were  sufficient  presumptive  proof  of  marriage. 

• 

Garrow,  B. — These  parties  are  not  indicted  as  hus- 
band and  wife ;  and  I  think,  under  the  whole  of  the  circum- 
stances of  this  case,  that  the  evidence  of  the  marriage  is 
by  no  means  sufficient.  I  quite  agree  with  my  Lord- 
Mai^field^  that  the  two,  cases  mentioned  are  the  only 
caoes  in  which  it  is  necessary  to  give  direct  proof  of  an  mu- 
tual mairiag^;  but  it  should  be  obsei<ved,  that  what  evi- 
dence would  be  sufficient  in  otlier  cases  was  not  the  point 
directly  to  be  determined  in  the  case  of  Morris  v.  Millerk 
Indeed}  if  the  doctrine  now  contended  for  by  th^  learm^ 
counsel  were  to  prevail,  it  would  be  a  never  failing  recipe 
for  an  the  hedge-tinkers  about  the  country;  for,  without 
passing  themselves  off  as  being  married,  sueh  persons 
wottld  baldly  find  admission  Into  the  meanest  lodgitig-" 
house  in  the  kingdom.  And  I  take  it,  that  though,  in 
cases  of  this  kind,  it  is  not  absolutely  necessary  to  give 
direct  proof  of  an  actual  marriage,  yet  such  evidence 
must  be  adduced  as  to  satisfy  the  Jury  that  the  parties 
are  in  fact  husband  and  wife,  in  the  same  way  as  to  con- 
vince them  of  any  other  fact  which  they  are  to  find.   With 

• 

regard  to  the  evidence  in  the  present  case,  the  testimony 
of  the  constable  and  the  prosecutor  is  only  that  of  two 

(a)  4  Burr.  2058. 
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strangers,  who  are  wholly  ignorant  on  the  subject ;  and  die 
other  witness  only  proves,  that  these  two  persons,  of  whoce 
morals  we  have  had  a  specimen,  were  living  together, 
and  thought  proper  to  pass  as  husband  and  wife.  If  the 
parties,  however,  be  really  married,  and  will  make  a  proper 
application  to  the  Secretary  of  State,  supported  by  proof 
of  the  marriaget  they  will  sustain  no  injury  by  the  want  of 
evidence  before  me. 


Makt  for  the  prosecutor. 


mgian,  for  the  prisoners. 


[AttonueB — 


',  and  FaifnMii.] 


The  case  of  Marrit,  Esq,  ?. 
MiUer,  Esq.  4  Burr.  20S7,  was 
an  action  for  criminal  conyeraa- 
tion  with  the  plinntiff's  wife,  and 
the  MtmU  manriage  of  the  plun- 
tifPs  wife  could  not  be  proved!;  a 
Tercet  was  found  for  the  pkdntiff : 
and  a  motion  had  been  made  to 
enter  a  nonsuit  on  that  ground: 
Sir  FUieher  Narian  and  Mr. 
Siaw€9  on  shewing  cause«  said, 
"  We  proved  articles  between  the 
man  andhis  vHie,  made  after  mar- 
riage, for  the  settling  of  the  wife's 
estate,  with  the  privity  of  relations 
en  both  rides;  we  proved  eohahi- 


taiion,  fuifiM,  and  reeepiimi  of  her 
by  every  body  as  bis  wi/k,  thongfc 
we  did  not  indeed  prove  it  by  say 
register,  or  by  witnenea  who  vac 
present  at  the  marriage.  In«9ect- 
mentyfour  months  ago^befbre  Lend 
MansJUid,  this  sort  of  eridenee 
was  offered  and  received.*  Lord 
Moaj^Mcl.— 'Mt  oertVDly  may  be 
done  so  in  all  cases  except  tm. 
One  is  in  prosecutions  for  bigaByt 
and  tins  case  is  the  otiier.**  If 
the  femide  prisoner  had  been  in- 
dicted as  the  wi£t  of  James  Hsi- 
sail,  no  evidence  of  the 
would  have  been 


July  irtft. 

Aii'hi4ictmait 
duurgfaig  that  a 
««dld 


Rsx  V.  Thomas  Abgood  and  Others. 

The  indictment  stated,  that  the  prisoners  ''  did  felo- 
niously and  maliciously,  with  intent  to  extort  money,  ^arge 

felonkmily  and 

naUdoody  with  faitent  to  extort  money,  ekarge  and  aeeuM  A.  B.  with  heviog  oominitted  the  b«- 
rible  and  dcteiteble  crime,  ftc  end  feloniously,  ftc  menace  and  threaten  toftoteemit  the  aid  L  B.« 
te."  is  not  good  under  the  Stat  4  Geo.  4,  c  54,  ••  5.  ^ 

Bat  if  the  indictment  follow  the  sUtute,  and  the  oTidence  be  of  a  thrsat  to  prmeemie,  the  Ja4r 
win  Isaveit  to  the  Jury  to  say,  whether  that  was  not  a  threatemng  to  aeetm. 
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tmd  aceu$e  Joseph  Nocki  with  having  committed  the  hor- 
rid and  detestable  crime^  &c.  not  to  be  named,  &c.  with 
a  certain  mare,  and  did  feloniously  and .  maliciously,  with 
intent  to  extort,  &c.  menace  and  threaten  to  prosecute  the 
said  Joseph  Nock  for  the  said  pretended  offence. 

Ludlow^  for  the  prisoners.-^*!  submit,  that  the  charge 
and  accusation  alleged  t.o  have  been  made  by  the  prisoners, 
and  the  threat  to  pro^cute  on  that  charge,  are  not  an  of- 
fence within  the  terms  of  the  stat.  4  Oeo.  4,  c.  54,  s.  5.  It 
IS  not  within  the  words  of  that  act  of  parliament,  and  is  in 
substance  a  different  offence.  That  act  of  parliament 
applies  only  to  threatening  to  accuse  prospectively,  and 
not  to  a  threat  to  prosecute ,  a  charge  or  accusation  which 
had  antecedently  been  made, 

Garrow,  B.,  (having  conferred  with  3urrouoh,  J.) — 
My  learned  brother  and  myself  are  both  of  opinion,  that 
this  objection  must  prevail.  If  the  indictment  had  follow- 
ed the  tenns  of  the  statute,  and  it  had  been  proved  that 
the  prisoners  threatened  to  prosecute  Mr.  Nock j  I  should 
have  left  it  to  the  Jury  to  say,  whether  that  was  not  a 
threatening  to  accuse  him;  but  we  think,  that  the  offence 
laid  in  this  indictment  is  not  sufficiently  charged  under 
the  statute.    The  prisoners  must  therefore  be  acquitted. 

Verdict— Not  Guilty. 

Corbet  and  Talfourd^  for  the  prosecution. 

Ludlow  and  Whaieley,  for  the  prisoners. 

[Attomiee^  ',  and  -— .] 


437 


i8«e. 


By  the  8tat.  4  Geo.  4,  c.  54,  s. 
5,  it  is  enacted,  that ''  if  any  per- 
son shall  malicioiisly  threaten  to 
aoouse  any  other  person  of  any 


VOL.  II. 


crime  punishable  by  law  with 
death,  transportation,  or  pillory, 
or  of  any  infamous  erime^  with  a 
view  or  intent  to  extort  or  gain 


GO 
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moneyi  aecmity  for  money*  goods 
or  cfaattdCt  wares  or  merchandise* 
horn  the  person  so  threatened*  or 
shall  procure*  counsel*  aid  or  abet 
the  commisdon  of  the  said  of- 
fences* or  of  any  of  them*  every 
perMn  so  offencBng  being  thereof 
lawfully  convicted*  shall  be  ad- 
judged guilty  of  felony,  and  shall 
be  liable*  at  the  discretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  life*  or  for  such  term 
not  less  than  s<hren  years*  as  the 
Court  shall  adjudge*  or  to  be  im- 
prisoned and  kept  to  hard  labour 
in  the  common  gaol  or  house  of 
correction,  for  any  term  not  ex- 
ceeding seven  years.    And  by  the 
Stat  6  Geo.  4,  c.  19*  it  is  enacted* 
''that  as  well  every  crime  now 
by  law  deemed  infamous*  as  also 
every  anaolt  with  intent  to  com- 
mit any  npe,  or  the  abominable 
crimes  of  sodomy  or  buggery,  or 
dther  of  those  crimes*  and  every 
attempt  or  endeavour  to  commit 
any  rwpt,  or  the  said  abondnable 


crimes,  or  dtlwr  of  theos;  mA 
also  every  sofidtition*  piisiasins, 
promise*  threat*  or  menace*  offe^ 
ed  or  made  to  any  person,  wImis- 
by  to  move  or  induce  sndi  pe^ 
son  to  comnut*  or  to  pcrvds  the 
said  abominable  dimes,  or  cither 
of  them*  shall  be  deemed  and  tak- 
en to  bean  infismous  crime,  with- 
in the  meaning  of  tiie  st«L4  Gea 
4,  c.  64." 

This  latter  statute  pasted  in  cca. 
sequence  of  the  dedrion  in  Jiiol- 
iiMui'#  case,  in  wliich  It  wns  held, 
by  the  twelve  Judges,  tbal  the 
making  of  overtures  to  connit 
sodomy  was  not*  before  this  ad* 
an  infiunous  crime,  becaase  it 
did  not  subject  the  party  to  sa 
infamous  punishment,  orpfcveat 
Ids  being  a  mtness. 

Having  been  engaged  In  the 
(Svil  Court  at  the  time  this  esse 
was  tried*  we  are  indebted  for  thi« 
note  to  the  kindness  of  one  of  Ae 
counsel  in  the  cause. 


The  Apothecaries*  Company  v.  Fbrnthouoh. 

JUEBT  for  penalties,  for  practising  as  an  apodiecaij, 
without  a  certificate  from  the  Apothecaries*  Company. 

The  practising  was  proved.    The  defence  was,  that  the 
defendant  was  in  practice  on  the  1st  of  August^  1815. 

To  prove  this*  articles  of  copartnership,  between  the 
defendant  and  an  apothecary,  named  Suttcm,  executed  on 
the  Ist  of  June,  1815,  were  offered  in  evidence ;  these  ar- 
prodded  it  be     ticles  of  Copartnership,  had  not  been  eriginaBy  stsmped, 
nedpt  had  bMn  l>ut  they  had  sincc  been  stamped  at  the  Stamp  Ofioe,  on 

iodcned  oo  it* 

It  is  not  neennry  to  prars  tht  esominfener't  agn^tara  to  mdi  a  racdpt 


If  an  iBttrument 
hat  been  orlsiin- 
aUy  unitamped, 
but  hat  been 
ttamped  on  pay* 
ment  of  tbe  pe- 
nalty t  it  it  ad- 
miirible  in  ei4. 
denoe»  tiioiigh 
tbe  leoeipt  nr 
Ae  penalty  hat 
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nyment  of  the  penalty.  It  was  proved,  that  they  were 
ent  to  London  for  the  purpose  of  being  stampedi  and 
rere  sent  back  stamped,  and  with  the  receipt  for  the  pe- 
lalty  indorsed ;  but  when  the  deed  was  put  in,  something 
hat  had  been  written  on  it,  had  been  evidently  erased, 
ind  no  receipt  for  the  penalty  appeared. 

It  was  stated,  that  the  defendant  had  himself,  incau- 
donsly,  erased  the  receipt. 
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hough. 


TttunUm,  tor  the  Ckunpany,  objected,  that  this  instrument 
vras  not  admissible  in  evidence,  for,  by  the  terms  of  the 
stamp  acts,  instruments  before  inadmissible  in  evidence. 
Tor  want  of  a  stamp,  were  rendered  admissible  by  the  stamp 
being  affixed,  and  the  receipt  for  the  penalty  being  pro- 
duced. Now,  as  in  this  case  no  such  receipt  was  produc- 
ed, die  instrument  was  not  receivable  in  evidence.  He 
iurther  objected,  that  even  if  the  receipt  did  appear  on 
the  back  of  the  instrument,  the  handwriting  of  the  signa- 
ture of  the  commissioner  of  the  stamps  should  be  proved. 

BuRROUOH,  J. — ^If  there  is  proof  that  there  was  a  receipt 
for  the  penalty,  and  for  any  sufficient  reason  it  cannot  be 
produced,  I  am  of  opinion  that  secondary  evidence  of  it 
may  be  given;  and  in  the  present  case,  after  the  evidence 
that  has  been  given  relative  to  the  receipt,  I  shall  admit 
the  articles  of  copartnership  in  evidence.  As  to  the  proof 
of  the  commissioner's  signature  to  such  a  receipt,  I  have 
never  heard  it  asked  for,  in  the  great  number  of  years  I 
have  been  connected  with  Courts  of  justice. 

The  evidence  was  received. 


Verdict  for  the  defendant. 

ToMnton,  RusseB,  and  Field,  for  the  Company. 
JerviSf  Campbett,Jdi(i  J.  Jervis,  for  the  defendant. 

[Attormes— fTorc  jr  Baeot,  and  Bedtan  jr  Co.] 
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SHROPSHIRE  ASSIZES. 
(CivU  Side.) 

BEFORE  MR.  JU8TICE  BURROUGH, 

(Who  sat  for  Mr.  Baron  Garrow^.J 


Do£  on  the  demise  of  Lloyd  v.  Passinoham. 

toi  wffl^S^  Ejectment  to  recover  one  moiety  of  the  manor  and 
thMi  thirty  ycttt  estate  of  Hendwr  in  the  county  of  Merioneth.    This  pro- 

Old  bang  read  In 

eiridcncft,  that  perty  had  belonged  to  Grwin  Lloyd,  Esq.  in  fee,  and  die 

not^owedit,  question  really  to  be  tried  was,  whether  Mrs.  Passin^am, 

^Mt^^  the  mother  of  the  defendant,  Colonel  Passingham,  was  the 

how  the  will  di-  legitimate  daughter  of  Gwin  Lloyd. 

recti  the  poises-     . "  ^^  ^ 

mm  to  go,  tiu  it  The  case  as  opened  on  the  part  of  the  lessor  of  die 
qu^ted'with  pl&intiff,  was  this,  that  Gwin  Lloyd,  having  married  a  lady 
£e  ^X'iu  °*°*®*  ^^'  ^^^  without  any  legitimate  child,  and  that,  oo 
being  read.  his  decease,  his  estates  passed  to  his  sisters  Catherine  and 
1794,  the  pr^  Mary  Lloyd  in  fee.  The  present  ejectment  was  brought 
iTej^m^b.  ^  recover  the  moiety  which  had  belonged  to  Catherine 
tinned  a  Terdict  Lloyd ;  who  died  in  the  year  1789,  and  by  her  wiD  devised 

lor  tne  premises 

in  question;  and  the  property  in  question  to  her  sister  Mary  Lloyd  for  life, 
sor  ofiS^ialn^  ^^  remainder  to  John  Lloyd  for  life,  with  remainder  to 
tiff  (who  was      hi3  eldest  son  (the  lessor  of  the  plamtiff)  in  tail     After  the 

neither  a  party  ^  r  / 

to  that  trial,  nor  decease  of  Catherine  Lloyd,  her  sister  Mary  Lloyd  was  in 
anyone  who  was  possession  of  the  whole  estate;  and  she  so  contimied  tiB 

wdt'^^^^at  ***®  y^^  *''^'  ^^^^  ™  ejectment,  in  which  the  prescot 
that  trial,  and  go  defendant  was  lessor  of  the  plaindff,  and  Mary  Lloyd  de- 

on  to  shew  that 

the  Terdict  then  fendaut,  was  brought  to  rccover  the  whole  of  the  manor 
^^^erenden™';  ^^^  estates  of  Heudwr,  Colonel  Passingham  then  rlaiming 
after  thu,uie      ^q  y^  ^^^  legitimate  grandson  of  Gwm  Lloyd.     At  the 

now  deiiendant  .  . 

nay  give  evi-  trial  of  that  ejectment,  a  register  of  Fleet  marriages  was 
ceased  witnesses  produccd^  by  which  it  appeared,  that  Grwin  Lloyd  had 

proved  at  that 

trial,  with  a  view 

of  shewing  tliat  --,, 

that  verdict  was       *  ^^^  '^  formerly  been  couiuel  in  a  case  involring  the  $*&>" 

a  correct  one.        questioa. 
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married  a  person  named  Elizabeth  Taylor;  and  ako  the 
examined  copies  of  two  entries  firom  the  parish  registers 
of  the  parish  of  St«  Pancras^  one  of  which  purported  to  con- 
tain the  entry  of  the  burial  of  Elizabeth  Taylor,  under  the 
name  of  Lloyd,  and  the  other,  the  entry  of  the  baptism 
of  EUiseabethy  the  daughter  of  Gwin  and  Elizabeth  Lloyd. 
This  Elizabeth,  the  daughter  of  Gwin  and  Elizabeth 
Lloyd,  was  the  same  person  who  afterwards  married  Mr. 
Passingham,  and  was  the  mother  of  the  now  defendant 
Colonel  Passingham.  On  the  trial  of  that  case  at  Shrews- 
bury, heEore  Mr.  Justice  Heathy  at  the  Summer  Assizes  of 
1794,  a  verdict  was  found  for  the  lessor  of  the  plaintiff, 
the  Jury  thereby  finding  in  favor  of  the  legitimacy  of  Col- 
onel Passingham.  A  short  tune  before  Michaelmas  Term, 
1794,  a  deed  was  executed  by  Mrs.  Mary  Lloyd,  Mr.  John 
Lloyd,  Colonel  Passingham,  and  his  brother,  Mr.  Robert 
Passingham,  by  which,  (after  reciting  that  Colonel  Passing- 
ham's  legitimacy  had  been  established  by  the  verdict),  the 
two  former,  for  certain  considerations  therein  stated,  con- 
firmed the  manor  and  estates  to  Colonel  Passingham,  who 
had  continued  in  possession  of  them  down  to  the  present 
time.  John  Lloyd  died  in  the  year  1825,  and  the  ^itle  of  the 
lessor  of  the  plaintiff  then  accruing,  the  present  ejectment 
was  brought.  The  lessor  of  the  plaintiff  now  contended, 
that,  at  the  trial  in  1794,  the  Fleet  register  was  improperly 
admitted  in  evidence, — that  the  two  entries  in  the  regb- 
ters  of  St.  Pancras  were  forged,  and  that  the  motheic  of 
Colonel  Passingham  was  not  the  legitimate  daughter  of 
Gwin  Lloyd. 

For  the  lessor  of  the  plaintiff,  who  claimed  as  the  devi- 
see of  Catherine  Lloyd,  her  will  was  tendered  in  evidence. 
It  was  dated  7th  February,  1785. 

Copley,  A.  6.,  for  the  defendant— The  execution  of 
this  will  must  be  proved ;  I  admit  that  it  is  more  than 
thirty  years  old ;  but  the  case  of  Lord  RancUffe  v«  Par- 
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kins  (a),  only  decides  that  the .  posaeaAcn  vmdet  a  wiH 
more  than  thirty  years  old,  renders  it  unnecessary  to  prove 
the  execution  of  the  will  hy  witnesses.  Now  here,  I  con* 
tend,  that  the  possession  was  not  under  the  wiU,  for  die  es- 
tate has  been  in  the  possession  of  Colonel  Passingham ;  and 
besides  that,  it  ils  opened  that  an  agreement  was  entered 


(a)  6  Dow>  202.  In 
Lord  Eldon,  in  giving  judgment 
in  the  House  of  Lords,  speaking 
of  the  win  of  Sir  T.  Parkyns, 
made  in  1735,  says,  ''there  is  a 
circumstance  witii  respect  to  the 
attestadon,  which  deserves  to  be 
attended  to;  for  jrour  Lordships 
know,  that  it  is  necessary  that  the 
three  witnesses  should  ngn  in 
presence  of  the  testator.  They 
state  here,  that  the  testator  sign- 
ed it  in  their  presence,  but  not 
that  they  signed  in  presence  of 
the  testator.  But  if  it  is  prov- 
ed, that  they  did  actually  sign  in 
the  presence  of  the  testator,  the 
not  recording  that  circumstance 
unll  not  vitiate  the  will;  but  when 
the  will  is  produced  in  a  Court  of 
justice,  it  is  necessary  that  the 
proof  should  be  made;  and  if  it 
were  necessary  for  the  deddon  of 
the  question,  it  would  be  sent  to 
aCourt  of  law,  wAerv  awiU,  UuHy 
ytwr$  old,  if  ike  pomsiUm  hat  gwu 
under  ii,  and  someHmet  witkoni 
the  poneman,  hut  a/«wy#  tpt  lA  the 
poueuitm,  if  the  eiyning  it  tuffiei' 
enify  recorded,  pnvee  iUelf  But 
if  the  ugning  is  not  sufficiently 
recorded,  it  would  be  a  question 
whether  the  age  proves  its  validi- 
ty; and  then  possession  under  the 
will,  and  claiming  and  dealing 
with  the  property  as  if  it  had  pass- 
ed under  the  will,  would  be  cogent 
evidence  to  prove  the  duly  signing. 


though  it  ihoidd  noC 

In  the  case  of  BPEemm  v. 
Fmzer,  9  Ves.  5,  a  vnll  wm»  by 
its  date,  more  than  durty  yesn 
oM,  and  the  testator  had  been 
dead  more  than  twea^  yeaia  It 
had  been  proved  on  his  death,  sad 
not  rince  acted  on.  TV  hsod- 
writingoftwoof  the  witnesseim 
proved,  but  no  aoeoimt  covid  be 
given  of  the  third.  SaWUHm 
GVwU,  M. R., said,  "IdoMttee 
how  a  unll  can  be  ifisdngmiM 
from  adeed,  onlytiiat  die  IbraMi, 
not  having  effect  tOl  the  dert^ 
wants  a  kind  of  aathenticalis^ 
vdiich  the  other  has.  Thatisfinxa 
the  nature  of  the  subject;  bet  1 
thmk  the  proof  softcieait  la  tUi 


In  the  case  ef  CmUlmpe  v. 
Gwgh,  heard  at  the  RolKUO, 
4  T.  R.  707 Ol  »)» end  709(n.1), 
the  will  was  not  proved  by  iiit- 
aesses:  anditwwsaidattiMtai; 
that  it  was  not  neccsaaiy  tkst  H 
should  be  proved,  it  being  above 
thirty  years  old;  and  die  coaad 
mentietted  a  case  of  Mmktr$  v. 
AcivMr,  In  wUch  «- X%dl«i- 
yvm  M.  JL  dtdM,  tbuS  a  will, 
above  thirty  years  old,  dMnM  be 
read  without  proo(  ahhomh  ibe 
testatOT  had  tied  voy  feeeitly. 
The  point,  however,  waa  act  d^ 
dded  hi  the  case  of  GsAftsfyev. 
Goi^A,  becanse  die  heir  at  lav 
admitted  the  win 
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into,  Iby  which  it  was  adimtted»  that  Catherine  Uoyi'n  pos- 
sesaion  was  a  posseasioo  by  virong. 

ttmMqeli^  oa  the  same  side. — The  agreement  opened  ad- 
mits the  possession  of  Catherine  Jioyd  to  he  wrongful,  P^w»o«^' 
and  our  objecdoa  is,  that  if  you  propose  to  read  a  will, 
withon^  calling  the  subscribing  witness,  you  must  shew 
possession  in  conformity  with  it  Now  here,  Mary  Lloyd 
had  only  a  possession  for  five  years,  which,  by  die  agree* 
ment,  she  admits  to  have  been  a  wrongful  one* 


TamUan,  oonira. — ^How  is  it  to  be  shewn  that  the  pos* 
session  has  not  gone  under  the  will?  Unless  the  will  be 
read,  you  cannot  say  how  it  directs  the  possession  to  go* 
If  the  will  isj  thirty  years  old,  and  comes  from  a  pro- 
per repository,  I  take  it,  that  it  is  not  necessary  to  call 
any  att^ting  witness ;  but  supposing  that  it  were  necessa> 
ry,  and  that  the  opening  on  the  part  of  die  lessor  of  the 
plaintiff  is  to  be  taken  as  correct,  even  dien  it  stands  thus : 
Catherine  Uoyd  left  the  property  to  Mary  Lloyd  and 
others  for  life,  and  then,  under  that  disposition,  Mary  Lloyd 
is  in  possession  for  five  years;  that  was  a  possession  under 
the  will;  and  neither  she  nor  John  Lloyd^  the  next  tenant 
for  life,  could,  by  any  act  of  their's,  prejudice  the  remain- 
der-man, and  if  it  were  otherwise,  tenants  for  life,  for  a 
sum  of  money,  might  give  up  the  possession,  and  the  re- 
mainder-man,  be ,  banre^. 

Cf^ifpi^  on  the  same  side*— » We  appear  .for  the  lessor 
of  the.plaintiff,  whose^tide  did  not  accrue  till  the  year  1826» 
affd  thie  question  now  b,  whether  the  will  of  Catherine 
Lloyd  c^  be  read.  Jt  should  be  observed,  that  the  de-^ 
fendant's  possession  is  not  adverse  to  the  will,  because  he 
was  let  into  possession  by  those  who  took  under  it ;  and 
if  a  uniform  possession  under  a  will  were  necessary,  a 
will  would  neyer  be  of  any  use,  as  the  party,  instead  of 
wanting  to  prove  his  title  to  support  an  ejectment,  would 
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be  in  possession  of  the  estate.  The  question  id  the  pie- 
sent  case  stands  thus :  the  tenants  for  life,  und^  this  wiD, 
agree  among  themselves  to  let  Colonel  Passingham  into 
possession,  that  they  do  by  the  deed;  his  possession  being 
Passingham.  ^jjy  under  them,  is  still  a  possession  under  the  wiB.  It 
is  clear,  that  as  long  as  they  lived,  the  possession  of  the 
defendant  is  only  their  possession,  and  he  is  in  as  their 
assignee. 

Taunton. — One  fact  appears  to  be  decisive.  In  the 
deed  of  compromise  it  is  stated,  that  Catherine  Uoyd  de- 
vised the  estates,  and  the  defendant  thereby  admits  the 
will,  and  then  takes  a  conveyance  from  two  of  the  devisees 
under  it. 

The  Attomey-GeneraL — A  will  thirty  years  oUdoa 
not  prove  itself,  unless  possession  has  followed  it  The 
part  of  the  deed  last  alluded  to  by  Mr.  TamnUm^  cmlj 
states  that  Catherine  and  Mary  Lloyd  entered  on  the  estates 
as  coheiresses  of  G^in  Lloyd,  and  that  whereas  Catfae* 
rine  made  her  will,  and,  considering  herself  coheiress,  de- 
vised to  Mary  Lloyd  and  John  Lloyd  as  therein  mentioned. 
There  is  nothing  here  to  shew  that  possession  followed 
the  will;  indeed,  at  Catherine  Lloyd's  decease,  Maiy 
might  have  eotered  as  heiress  at  law. 

BuRRouGH,  J.  —The  law  appears  to  be  laid  down  very 
strangely.  After  the  will  is  read,  it  may  be  seen  whether 
possession  followed  it,  but  that  can  hardly  be  known  till  it » 
read.  Indeed,  I  don't  see  how  the  question  can  be  xaised, 
whether  the  possession  of  the  estate  has  foUowed  the  wiD, 
till  the  Court  is  made  acquainted  with  the  contents  of  die 
vrill,  by  its  beuig  read ;  therefore,  it  must  be  read. 

The  will  was  read. 

The  counsel  for  the  lessor  of  the  phuntiflr  then  proceed- 
ed to  shew  what  had  occurred  at  the  former  trial. 
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Evidence  was  given  that  the  Nisi  Prius  record  of  the        1826. 
trial  in  1794  had  been  searched  for  at  the  office  of  the  As- 
sociate  of  the  Circuiti  (which  was  considered  as  the  office 
where  it  would  remain)i  but  that  no  judgment  having  been 
entered  up  by  reason  of  the  compromise,  it  could  not  be  **^"^'®"a>*- 
found. 

Mr.  Pownall,  who  was  attorney  for  Mrs.  Mary  Lloyd,  the 
defendant  on  that  trial,  put  in  the  issue  delivered  in  that 
canse:  and 

Mr.  Sandys,  the  then  attorney  of  Colonel  Passingham,  be- 
ing examined  on  the  part  of  the  lessor  of  the  plaintiff,  stat- 
ed, that  on  the  trial  in  the  year  1 794,  two  papers  were  proved 
and  read,  which  purported  to  be  examined  copies  of  entries 
in  the  parish  registers  of  St*  Pancras,  of  the  baptism  of 
Elizabeth,  the  daughter  of  Gwin  Lloyd,  and  of  the 
burial  of  Elizabeth  Lloyd,  the  supposed  wife  of  Gwin 
Lloyd. 

The  Attomey^General  wished  to  ask  him,  whether,  on 
that  trial,  Mr.  Emanuel  Williams,  who  was  a  witness  for 
Colonel  Passingham,  did  not  depose  to  a  declaration  made 
by  Grwin  Lloyd,  relative  to  the  legitimacy  of  Colonel  Pas- 
aingham*s  mother. 

TamUan^  for  the  lessor  of  the  plaintiff. — I  must  object 
to  what  deceased  witnesses  proved  at  the  former  trial  be- 
ing given  in  evidence  now.  That  case  was  not  between 
the  same  parties;  for  it  was  between  Colonel  Passing- 
ham and  Mary  Lloyd,  who  was  a  tenant  for  life;  and  the 
present  case  being  between  a  remainder-man  and  Colonel 
Passingham,  the  evidence  of  deceased  witnesses  given  on 
the  former  trial  is  not  admissible  now. 

Campbell, — If  the  lessor  of  the  plaintiff  was  either  par- 
ty or  privy,  the  evidence  would  be  admissible;  but  our 
client  was  clearly  not  a  party,  nor  is  he  a  privy,  as  he  does 
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}^^  not  take  by  descent,  but  as  a  puFcbaser.  Maiy  Lloyd 
was  a  mere  tenant  for  lifot  ^nd  the  lessor  of  the  plaintiff  has 
a  distinct  estate.  Where  the  record  would  not  be  eridenoet 
statements  like  the  present  would  not;  and  the  lecofd  is 
only  admissible  against  parties  or  privies. 

The  Jtiomeff'Ggneral,  eomira.  — If  we  are  not  eatided 
to  go  into  what  took  place  on  the  former  trial,  the  greatest 
injustice  will  follow.  The  other  side  introdaoe  the  fbr> 
mer  trial  Sx  their  own  purposes,  and  while  they  imprach 
die  f<»mer  vesdict  by  shewing  certain  bad  evidence,  en 
which  they  say  it  proceeded,  they  would  shut  out  the 
other  evidence,,  which  would  explain  and  suppoit  the 
finding  of  that  Jury.  I  will  take  it,  dmt  we  cannot  give 
evidence  of  the  former  trial,  wiless  <he  record  would  be  evi- 
dence.  But  in  cases  where  two  parties  claim  under  the 
same  deed,  a  record,  which  is  for  or  against  one  remain- 
der-man, is  evidence  for  or  against  another  remainder-msn 
claiming  under  the  same  deed.  Thb  was  held  in  the  case  of 
Pyke  V.  Crouch  (a);  and  it  is  so  laid  down  in  Com.  Dig. 
tit.  Evidence  (A.  S){b)x  and  I  therefore  contend,  that  the 
lessor  of  the  plaintiff  is  privy  in  estate  to  Mary  Lloyd  and 
John  Lloyd,  because  they  all  daim  under  the  same  deed. 

RuMseU, — The  counsel  for  the  lessor  of  the  plaintiff  qpcns, 
that  there  was  a  former  trial,,  and  that  the  verdict  was  then 
found  on  improper  evidence,  andhegoea  into  proof  of  Aat: 


(«)  1  Ld.  Rsym.  730,  it  was  re-  4er  the  fint 

•olvcd,  <m  1  trial  st  bsr^  that, "  if  came  tiiey  all  daim  imdfr  thai 

Mveral  estates  in  remrinder  be  deed.* 
Bmited  in  a  deed,  and  one  of        (*)ItSifiiera8t«lsd,thata 

the  remainder-men  obtainB  aver-  Act  for  faimin 

Act  for  him  in  aa  acdon  brouglit  eridence  for  a  sobieqnent 

agrinst  him  for  the  same  land,  that  der-man  In  the  same  deed;  lor 


verdict  may  be  given  in  eridence  though  he  does  net  daim 

Ibr  the  sabeequent   remainder-  Um  for  whom  the  verdfet  m^ 

man,  in  an  action  brought  againat  yet  he  drims  by  the  ame  deei 

1dm  for  the  lame  land,  though  And fordds,  1  Ld.  Raym.  730,ii 
he  does  not  claim  any  eitate  un- 
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ncm,  that  must  create  a  very  unfair  prejudice!  unlees  we 

go  into  the  whole  of  what  appeared  at  fliat  trial*  f}]^ 

d. 

BuEROVOHf  J.  — You  cannot  cross-examine  Mr.  Sandys  v. 

as  to  the  whole  of  the  evidence  given  on  that  trial,  as  all  P^saiHomAii. 
the  witnesses  may  not  be  dead. 

RugseU.  — We  should'  be  able  to  get  at  the  whole  of  the 
evidence  by  giving  this  sort  of  proof  as  to  the  evidence  of 
those  who  are  dead,  and  by  calling  the  living  ones  to  give 
evidence  now. 

TamnUm,  in  reply. — ^We  tender  the  evidence  of  the  pa- 
pers produced  at  the  former  trial,  as  of  an  act  done  by 
Colonel  Passingham,  who  is  the  defendant  on  the  present 
record;  but  our  doing  so  does  not  let  the  other  side  into 
giving  evidence  of  all  his  other  acts.  As  to  the  other 
point,  the  case  of  Pyke  v.  Crouch  goes  only  to  this,  that, 
between  two  successive  remainder-men,  a  verdict  for  or 
against  one  is  evidence  for  or  against  the  other.  But  there 
is  a  great  difference  between  the  evidence  of  a  deceased 
vritnessand  a  verdict;  and  there  is  also  the  greatest  dif- 
ference between  the  case  of  one  remainder-man  in  tail  and 
another,  and  the  case  of  a  tenant  for  life  and  a  remainder- 
man. The  latter  can,  by  no  act  of  his  own,  destroy  the 
remainder,  while  the  former,  by  levying  a  fine,  or  suffering 
a  recovery,  can  get  the  whole  interest,  and  bar  the  other 
remainders. 

BuRROUGH,  J.— I  think  there  is  very  great  difficulty 
in  the  question,  but  I  shall  receive  the  evidence.  At  the 
former  trial,  Colonel  Passingham  was  lessor  of  the  plain- 
tiff, and  produced  the  witness,  Emanuel  Williams,  in  sup- 
port of  his  title.  His  possession  is  now  attacked ;  and  the 
other  side  introduce  the  former  trial,  to  shew  that  at  that 
time  a  verdict  was  improperly  obtained.  As  they  have  in- 
troduced a  pairt  df  the  evidence,  given  at  the  former  trial. 
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I  must  aUow  Mr.  Sandys  to  be  asked  what  the  deceased 
witness  then  said  on  his  oath. 

The  evidence  was  received. 

On  the  part  of  the  defendant,  the  settlement  made  by 
Grwin  Lloyd  on  his  marriage  with  Miss  Hill,  was  put  in. 
This  settlement  was  dated  on  the  12th  March,  1746,  and 
was  between  Gwin  Lloyd  of  the  first  part,  Sarah  Ifill  of 
the  second  part,  Sir  Rowland  Hill  and  John  Grwynne,  of 
the  third  part,  and  Sir  Watkyn  \^^lliams  Wynne,  and  Ed- 
ward Lloyd,  of  the  fourth  part.      By  this  settlement, 
which  recited  the  intended  marriage,  the  manor  and  es- 
tates in  question  were  conveyed  to  Sir  Watkyn  WilEams 
Wynne  and  Edward  Lloyd  in  fee,  **  To  have  and  to  hold 
the  same  (after  various  limitations  not  material  to  this  ease) 
unto  the  said  Sir  W.  W.  Wynne  and  Edward  Lloyd, 
their  heirs  and  assigns,  to  the  only  proper  use  and  bekocf 
of  the  said  Sir  W.  W.  Wynne  and  Edward  Ltoyd^thek 
heirs  and  assigns  ^  to  the  use  of  the  said  Gwin  Uoyd,  Us 
heirs  and  assigns/or  ever.** 


The  defendant's  counsel  contended,  that,  under  Ae 
terms  of  this  settlement,  Gwin  Lloyd  was  only  seised, 
at  the  time  of  his  decease,  of  an  equitable  estate,  the  kgaf 
estate  being  in  the  trustees. 

This  point  was  reserved,  the  learned  Judge  giving  no 
opinion  upon  it;  and  the  case  proceeded  upon  the  simple 
question  of  the  legitimacy  of  Colonel  Passingham. 

Verdict  for  the  lessor  of  the  plaintiff 

Taunion,  CampbeU,  and  Richards,  for  the  lessor  of  the 
pliuntiff. 

The  Attomey^General,  Russell,  and  E.  V.  Williams,  for 
the  defendant. 

[Attomies^Powiu^  and  Romrke,'] 
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In  the  ensuing  Michaelmas  Term,  Russell  moved  for 
leave  to  enter  a  nonsuit,  on  the  ground,  that,  under  the 
marriage  settlement,  executed  before  the  marriage  of  Grwin 
Liloyd  with  Miss  Hill,  he  was  only  seised  of  an  equitable 
estate;  but  none  of  the  points  ruled  by  the  learned  Judge  Passingham. 
at  the  trial  were  questioned. 

The  Court  granted  a  rule  nisi  on  that  point. 


GLOUCESTER  ASSIZES. 
f  Civil  Side.) 

BEFORE  MR.  JUSTICE  BURROUGH. 


Rex  9.  William  Smith,  Thomas  Smith,  and  Sarah 

Smith. 

The  first  count  of  the  mdictment  stated,  "  that  the  """V k," S"* ^*" 

.  ,  ...        gil  obligation  on 

defendants,  unlawfiilly  and  maliciously  contriving  and  in-  one  brother  to 
tending  to  hurt  and  injure  one  George  Smith,  being  an  |^^^  ^^~ 
iiUoi,  and  under  the  care,  custody .  and  control  of  the  said  ^  ?^®  ?**. 

'  '  M^'  omission  indict- 

William  Smith,  Thomas  Smith,  and  Sarah  Smith,  on  the  able. 
first  day  of  January,  1825,  and  on  divers  other  days,  &c.  idiot  brother, 
with  force  and  arms,  at,  &c.  in  and  upon  the  said  George  ^['g'^anlnmat^^ 
Smith,  then  and  there  beins  such  idiot,  and  under  the  care,  Ws  house,  and 

^  omits  to  supply 

custody,  and  control  of  the  said  W.  S.,  T.  S.,  and  S.  S.,  as  him  with  pro- 
aforesaid,  did  make  divers  assaults;  and  that  the  said  W.  ^mth/  &c.  he 
S..  T.  S.,  and  S.  S.,  during  all  that  time,  at,  &c.  cruelly,  {Je^^r  a^"^ 
unnecessarily,  maliciously,  and  unlawfully,  did  keep,  con-  "on. 

If  one  has  an 

Jinei  and  imprison  the  said  George  Smithy  so  being  an  idiot  brother, 
idiot,  and  under  the  care,  custody,  and  control  of  the  deninhishouse 
said  W.  S.,  T.  S.,  and  S.  S.,  m  a  certain  dark,  cold,  and  and  keeps  him' 

'  '  '  ''ma  dark  room, 

imwholesome  room,  part  and  parcel  of  a  certain  dwelling-  without  suffld- 
house,  in  the  parish,  &c.  and  during  all '  that  time,  did  dothmg,  thu 

will  not  bean  as- 
sault^or  an  im- 
prisonment, nor  will  proof  of  this  support  an  indictment  for  an  assault  or  an  imprisonment. 
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18M.^  emaBy,  tttmeeeisarQyt  maliciously,  and  wBkn^Iijf  n^kd 
tmd  r^n§e  to  give  and  adnunister,  or  permit  to  be  ghrea 
and  adminifitered  to  him  the  aaid  George  Smith,  hdng  so 
coafined  and  imprisoned  as  aforesaid,  sufficient  meat, 
drink,  victuals,  clothes,  and  othei;  necessaries  proper  and 
requisite  for  the  sustenance,  support,  maintpnawce,  aad 
clothing  of  the  body  of  him,  the  said  George  Smith,  and  did 
ihenand  there  keep  the  said  George  Smithy  without  sijffieieHt 
and  proper  air^  warmth^  andexercise,  necessary  for  die 
health  of  the  said  George  Snuth ;  by  means  of  which  said 
confinement  and  imprisonment,  and  also  for  want  of  sach 
sufficient  meat,  drink,  victuals,  clothes,  and  other  neccsia- 
.  ries,  warmth,  air,  and  exercise,  as  were  proper  and  tespir 
site  for  the  sustenance  and  support,  &c«  of  the  said  George 
Smith ;  he,  the  said  George  Smith,  on,  &c»  at,  &c  be- 
came, and  was  for  a  long  time,  to  wit,  &c.  weak,  sick,  iB, 
&C.  and  other  wrongs,  &c.  against  the  peace,  Ac** 

The  second  and  third  counts  were  similar,  except  Ast 
the  former  stated  George  Smith  to  be  '*  a  lunatic,"  and 
the  latter,  "  a  person  of  unsound  intellect** 

The  fourth,  fifth,  and  sixth  counts  were  precisely  simi- 
lar to  the  first,  second,  and  third,  except  that  they  stated 
George  Smith  to  be  "  in  the  care,  custody,  and  control  of 
William  Smith.** 

The  seventh,  eighth,  and  ninth,  counts,  were  like  die 
fourth,  fifth,  and  sixth,  except  that  they  omitted  the  alle- 
gation, that  George  Smith  was  "  in  the  care,  custody,  sod 
control  of  William  Smith,**  and  did  not  state  that  be  was 
in  the  care  of  any  person. 

The  tenth  count  was  for  a  common  assault  Plea— 
General  issue. 

TamUoH,  for  the  prosecution,  opened,  that  he  was  not 
in  a  condition  to  prove'  an  actual  assault  by  beating,  iHit 
he  should  shew  gross  mal-treatment ;  and  it  had  been  held, 
that  exposure  to  the  inclemency  of  the  weather,  and  other 
ill  treatment  of  that  sort,  was  sufficient  to  support  an  in- 
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dictment  for  an  assault;  and  he  cited  tte  case  of  Res6  ▼• 
Ridley  {a). 

From  the  evidence  att  Ae  part  of  the  prosecution,  it 
appeared,  diat  George  Sitaith,  who  was  upwards  of  forty 
years  of  age,  had  always  been  an  idiot,  and  had  been  bed- 
ridden for  some  years ;  and  that  his  &ther,  at  his  decease^ 
had  left  him  an  annuity  charged  on  his  real  property.  The 
defendants  were  the  brothers  and  sister  of  Geoi^e  Smith ; 
and  in  consequence  of  some  information,  the  Rev.  W.  D. 
Broughton,  a  magistrate,  and  other  persons,  went  to  file 
house  of  William  Smith,  in  the  month  of  January,  18%^  , 
and  saw  the  other  defendants;  they  asked  to  see  the  idiot, 
and  were  told  by  Sarah  Smith,  in  the  presence  of  Tho- 
mas Smith,  that  he  was  locked  up,  and  that  W.  SmiA, 
who  was  absent,  had  the  key.  However,  Mr.  Broughton, 
and  those  who  accompanied  him,  went  up  stairs,  and  on 
opening  a  door,  which  was  not  locked,  they  found  Oeorge 
Smith  on  a  bed  of  chaff,  coVered  with  a  blanket  and  a 
great  coat  The  window  of  the  room  was  bricked  up  and 
the  floor  of  it  in  a  filthy  state ;  and  though  the  weather 
was  extremely  cold,  there  was  no  appearance  that  tiiiere 
had  been  any  fire  in  the  room.  fVom  this  place,  he  was 
conveyed  to  the  Stafford  Lunatic  Asylum,  where  his 
Bmbs  were  found  to  be  in  a  contracted  state,  so  that  he 
could  nbt  stand  or  move  about. 

(•)  2  Camp.  650.  In  that  case,  aad  dominion  of  the  defendant. 

the  indictment  was  for  wilful*  And  his  Lordship  cited  acase  which 

ly  omitting  to  provide  sufficient  had  been  tried  before  LeBlmie,J. 

food,  Ac.  for  £.  W.,  tiie  saidE.  W.  whereami^ority  of  the  Judges  had 

inmg  a  $€rvmiU  of  the  defmdantf  •  been  of  that  opinion ;  but  Mr.  Jus- 

and  for  exposing  the  said  £.  W.  tice  Lawrence  said,  that  as  to  the 

to  the  inclemency  of  the  weather,  exposure  to  the  weather,  that  was 

LaMfremte,  J.,  held,  that  the  in-  an  act  in  the  nature  of  an  assault, 

dietment,  so  ftr  as  regarded  the  for  whidi  the  defendant  might  be 

omittingto  provide  suffidentfood,  liable,  whatever  the  age  of  the 

&c.  could  not  be  supported,  as  it  servant  might  be.  However,  that 

did  not  allege  E.  W.  to  be  often-  part  of  the  charge  could  not  be 

der  years,  and  under  the  control  made  ooft  in  e^dence. 


CASES  ON  THE 

1826.  Campbell,  for  the  defendants. — ^I  submit  that  this  indict* 

ment  is  not  supported.  There  is  no  actual  assault  proved. 
It  should  be  observed,  that  the  indictment  in  the  case  of 
Rex  V.  Ridley,  did  not  charge  any  thing  like  an  assault; 
but  only  a  malicious  non-feasance,  and  a  positive  expos- 
ure to  the  inclemency  of  the  weather,  contrary  to  the 
defendant's  duty.  But  here,  the  assault  which  is  charged 
is  not  proved,  and  all  the  rest  of  the  indictment,  is  mete 
matter  of  non-feasance.  The  present  indictment  states,  that 
this  idiot  was  in  the  care,  custody,  and  control  of  the  de- 
fendants.  Now  a  child  is  in  the  care  of  its  parent,  and  that 
raises  a  duty  to  provide  for  it;  but  the  relation  of  brother 
and  brother,  does  not  raise  any  such  duty,  and,  for  dus 
purpose,  the  parties  were  absolute  strangers.  How  can 
George  Smith  be  said  to  be  under  the  care,  custody,  or 
control  of  cither  of  the  defendants?  An  idiot  may  be  as 
helpless  as  a  child  of  tender  years ;  but  George  Smith  was 
more  than  twenty-one  years  of  age ;  and  there  is  nothing 
to  shew,  that  there  was  a  duty  raised  in  any  other  to  take 
care  of  him.  The  indictment  alleges,  that  they  kept  him 
in  a  dark  unwholesome  room,  and  neglected  and  refused 
to  administer  to  him  sufficient  meat,  drink,  &c.  for  his  sap- 
port,  and  did  keep  him  without  proper  air,  &c.  All  th» 
is  non-feasance,  and  there  is  not  the  slightest  evidence  of 
mal-feasance,  and,  certainly,  no  evidence  of  any  assault 
There  may  be  evidence  that  he  waa  not  properly  taken 
care  of.  If  he  had  been  found  a  lunatic,  and  the  defiend- 
ants  had  been  his  committees,  that  would  raise  a  duty  in 
them  to  take  care  of  him.  But  if  a  person  is  all^^  to 
be  an  idiot,  it  may  be  the  duty  of  his  nearest  relatiODs  to 
take  care  of  him;  but  that  would  be,  what  the  moraUits 
call,  a  duty  of  imperfect  obligation.  To  support  any  of 
the  counts  except  the  last,  it  must  be  shewn,  that  eidier 
by  contract  or  by  law,  there  was  a  duty  in  the  defendantB 
to  maintain  and  take  care  of  their  brother.  If  they  did 
not  maintain  their  brother,  could  any  action  be  brought 
against  themt  Certainly  not.    Now,  can  there  be  a  case  of 
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any  breach  of  duty,   where  no  action  is  maintainable.  1826. 
The  duty  can  only  arise  by  contract  or  by  act  of  law.         j^^^ 

The  former,  there  is  no  pretence  for,  and  as  to  the  latter,  ^  ^* 
he  was  not  their  child,  nor  were  they  his  committees. 

Whaieky,  on  the  same  side, — ^To  support  this  indict* 
ment,  it  is  not  sufficient  that  there  should  be  a  moral  ob- 
ligation in  the  defendants  to  maintain  this  unfortunate 
person,  but  there  must  be  a  legal  one,  such  as  arises  from 
the  relation  of  parent  and  child,  or  husband  and  wife,  or 
master  and]^servant. 

^t'aunion^  for  the  prosecution. — ^This  indictment  states, 
that  George  Smith  was  an  idiot,  and  was  under  the  care, 
custody,  and  control  of  the  defendants.    Now  that  is  a 
question  of  fact ;  and  if  so,  must  be  left  to  the  Jury.    This 
prosecution  is  not  founded  on  the  case  of  Rex  v.  Ridley ^ 
but  on  the  common  law.    In  the  case  of  Rex  v.  Ridley^ 
Lawrence^  J.  held  the  indictment  bad,  for  want  of  the  al- 
legation that  the  servant  was  of  tender  years.    Now,  here 
it  is  alleged,  that  the  party  was  an  idiot ;  and  an  idiot  is 
as  much  in  the  care  and  protection  of  others,  as  a  child  of 
tender  years.    With  respect  to  the  indictment  not  being 
supportable,  because  it  charges  only  acts  of  omission,  has 
Mr.  Campbell  iotgotXexi  the  case  of  Charles  Squires,  who 
was  tried  for  murder,  caused  by  omitting  to  give  an  ap- 
prentice food.     He  was  found  guilty,  and  executed  for 
that  omission.     It  is  said,  in  this  case,  that  there  was  no 
legal  obligation  on  the  defendants.    I  submit  that  there 
was;   and  unfortunate  would  be  the  situation  of  such 
wretched  beings  if  there  were  not.    A  brother  may  not  be 
bound  to  take  care  of  a  brother,  if  the  father  be  living; 
but  if  two  brothers  and  a  sister  have  received  as  an  in- 
mate, another  brother  who  is  an  idiot,  and  have,  in  point 
of  £Bu:t,  that  brother  under  their  care  and  control,  though 
this  was  in  the  first  instance  voluntary,  the  law  throws  on 
them  the  necessity  of  taking  proper  care  of  him.    The 

VOL.  II.  H  H 
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facts  here  tshew,  that  this  idiot  waa  in  the  eare^  custody, 
and  control  of  the  defendants,  because  he  was  seemed  in 
a  room  in  their  house,  which  he  could  not  get  out  of;  and 
it  is  in  evidence,  that  t^o  of  the  defendants  said,  they 
had  him  locked  up  there.  This  was  a  positive  act,  and 
more  than  an  act  of  omission*  It  proved  HteraOy ,  that  he 
was  in  their  custody  and  control.  If  having  him  in  that 
room  fastened  up,  is  not  a  having  him  in  their  control,  it  is 
hard  to  say  what  would  be.  This  is  like  the  case  of  a  volnn- 
tary  bailee.  He  wouM  not  be  compellable  to  take  charge 
of  the  goods  at  all,  but  if  he  did  become  a  bailee,  he  would 
be  liable,  if  they  were  lost  through  his  neglect.  We  do 
not  indict  them  for  neglecting  to  maintain  him,  but  we 
charge,  that  they  have  had  him  in  their  custody,  and  have 
not  treated  him  properly. 

Ruisellt  on  the  same  side. — ^The  indictment  stales,  that 
G^rge  Smith  was  in  the  care,  custody,  and  control  of  the 
defendants.  The  question,  therefore,  is,  whether  thai  is 
proved.  It  appears  that  he  was  helpless,  and  secured  in  a 
room,  and  when  persons  wanted  to  see  him,  they  looked  for 
the  key  of  his  room.  If  a  man  cannot  take  care  of  hinsdf, 
he  must  be  in  the  care  of  some  ope.  Now,  in  whose  csie 
was  this  person?  In  the  care  of  those  in  whose  hooae  he 
was  locked  up*  Mr.  Campbell  has  said,  that  there  is  no 
legal  obligation  between  brother  and  brother.  Suppose 
a  father  to  die  and  leave  two  sons,  on^  thirty  years  old, 
the  other  two ;  and  if,  by  the  neglect  of  the  elder,  the 
younger  died  while  residing  in  his  house,  would  he  not  be 
answerable  for  murder?  Indeed,  if  it  were  not  so,  any  one 
on  whom  the  care  of  a  lunatic  or  infiunt  brother  devolved, 
might  get  his  money  improperly,  and  then  starve  hnn 
to  death  with  impunity.  The  seventh,  eighth,  and  ninth 
counts,  at  all  events,  are  proved.  They  are  for  assaults; 
and  to  constitute  an  assault,  it  is  not  necessary  that  there 
should  be  a  striking.  That  was  held  in  the  cases  of  Rex 
V.  Nickol,  and  Rex  v.  Rosimski,  which  were  cases  of  inde- 
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cent  eondact  of  die  prisoners  towards  females  (a) ;  and  the 
case  of  Rex  vrltidley  was  more  like  the  present,  as  a 
part  of  dre  cliarge  there  was,  for  depriving  the  party  of 
proper  wamth* 

CampbeB. — Ridley's  case  was  not  fer  depriving  the  par- 
ty 6f  n^armth,  bat  waff  for  a  mal-feasance  in  exposing  her 

CXnXX. 


twsMon. — From  the  whole  context  it  appears,  that  the 
expoBore  in  that  case  was  not  by  an  act  done,  bnt  only  by 
ottmsion. 

Russell, — I  shall  further  contend,  that  if  a  person  is  fas- 
tened up  IB  a;  room,  that  is,  in  laW|  an  assault. 

Campbell,  in  reply. — The  ^estion  is,  whether  there 
was  a  legal  obfigation  on  the  defendants ;  for  mere  non^ 
feaannce  is  only  indictable  when  there  is  a  liability  and  a 
neglect  of  a  doty.  In  mal-feasanee,  a  positive  act  is  done. 
Mr.  Justice  Latffrence  made  the  distinction  in  the  broad- 
est way,  in  the  caae  of  Res  ▼•  Ridky^  In  that  case,  there 
war  noff-fieasance  and  msl^feasance,  and  the  learned  Judge 
ea^preasly  distinguishes  between  the  two.  The  defend- 
ants are  said  to  have  had  George  Smith  in  their  care,  cus- 
tody, and  control;  now  there  is  no  evidence  that  they 
were  his  conmuttees,  or  that  they  weie  under  any  legal 
liabifity  to*  maintain  him*    And  ftirther,  how  does  it  at  all' 


(a)  In  the  case  of  Rex  v.  Nickoi, 
Ross.  &  Ry.  C.  G.  R.  130,  the 
priactner  was  indicted  for  aoas- 
sandt :  he  was  a  sehoohnaiter,  and 
took  mdecent  liberties  with  a  fe* 
nude  Khohff,  of  the  i^  of  thir- 
teen, without  her  consent,  though 
she  cHd  not  resist;  and  the  twelve 
Judges  held,  that  tlus  was  sufi^ 
cient  to  support  a  count  for  ^a 
common  assault. 


The  case  of  Rex  v.  Rosinski, 
Ry.  &  M.  G.  G.  R.  19,  was  that  of 
a  person  who  pretended  to  be 
able  to  cure  all  disorders;  and 
being  consulted  by  a  female, 
he  took  off  all  her  clothes,  (she 
being  unwilling  that  he  should 
do  so),  under  pretence  of  cur- 
ing her  of  fits;  and  the  twelve 
Judges  held,  that  tius  was  an  as- 
sault. 


hh2 
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18g6.  appear,  that  they  had  any  right  to  prevent  hia  gdng  awmy  f 
If  the  people  at  the  Lunatic  Asylum  had  persuaded 
George  Smith  to  leave  the  house,  the  defendants  codd 
have  brought  no  action  against  them  for  getting  him  awmy. 
So  fisur  from  that,  could  not  the  defendants  have  earned 
him  to  the  workhouse?  Nny,  if  they  had  been  hard  heart- 
ed enough,  they  might  have  insisted  on  his  going  there  (a). 
In  the  present  case,  there  is  nothing  like  an  assault 
proved.  The  cases  pf  Niehol  and  RasmiH  were  bodi 
cases  of  an  act  done ;  but  here  there  is  not  the  slightest 
evidence  of  any  act  done  by  the  defendants ;  and  mere  non- 
feasance can  only  become  a  crime  when  there  is  a  breadi 
of  a  legal  duty. 

BuRRouoH,  J. — I  am  cleady  of  opiniouy  that,  od  the 
&cts  proved,  there  is  no  assault  and  no  imprisonment  in 
the  eye  of  the  law,  and  all  the  rest  of  the  chaige  ii  noo- 
feasance.  In  ihe  case  otSqmires  and  his  wife  for  starviog 
the  apprentice,  the  husband  was  convicted,  because  it 
his  duty  to  maintain  the  apprentice,  and  the  wife  was 
quitted,  because  there  was  no  such  obligation  on  her.  I 
expected  to  have  found  in  Ae  will  of  the  fether,  d&at  die 
defendants  were  bound,  if  they  took  the  fether's  property, 
to  maintain  thb  brother ;  but,under  the  will,  they  are  only 
bound  to  pay  him  50/.  a-year,  and  not  bound  to  rosintsin 
him.  William  Smith  appears  to  have  been  ihe  owner  of 
Ae  house^  and  Thomas  and  Sarah  were  mere  inmates  of 
it,  as'their  idiot  brother  might  be :  as  to  these  latter,  thoe 
could  clearly  be  no  legal  obligation  on  them;  and  how 


(s)  It  is  worthy  of  remaik,  that  so^  does  nol  extend  lo  one  }k^ 

the  8t«t.  43  Efis.  c.  2,   which  ther  aaintsining  another.      So 

enact8,thatthefiither,graadfather,  that,  if  a  man  were  in  a  woik- 

niother«praadmother,aadcluldren  honae,  his  brother  woald  not  be 

of  apoorperMmb^ngofpoffident  oompellable   to  contribate  mj 

ability,  shall  maintun  inch  poor  thing  towards  his  8iq»poft» 

person,  under  penalty  of  20#.  fyt  ever  able  to  do  so. 
e?ery  month  they  shall  fail  to  do 
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can  I  tell  the  Jury  that  either  of  the  defendants  had  such 
a  care  of  this  unfortunate  man  as  to  make  them  criminally 
liable  for  omitting  to  attend  to  him.  There  is  strong 
proof  that  there  was  some  negligence;  but  my  point 
is,  that  omission,  without  a  duty,  will  not  create  an  in- 
dictable ofience.  There  is  a  deficiency  of  proof  of  the 
allegation  of  care,  custody,  and  control,  which  must  be 
taken  to  be  legal  care,  custody,  and  control.  Whether 
an  indictment  might  be  so  firamed  as  to  suit  this  case,  I 
do  not  know;  but  on  this  indictment,  I  am  dearly  of  opin- 
ion, that  the  defendants  must  be  acquitted. 

Verdict— Not  Guilty. 

Taunton  and  Russell,  fat  the  prosecution. 
Campbell,  WluUeley,  and  Talfaurd,  for  the  defendants. 

[Attormes— JSCem,  sad  fUni.J 
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BEFORE  LORD  CHIEF  /V8TIGE  BEST  AMD  MR.  JUSTICE  BATI.BY. 


BUCKS  ASSIZES. 


BEFORE  MR.  JUSTICE  BATLEY. 


Rex  p.  Hazy  and  Qwuv^. 

Two  penont  JnDICTMENT  OH  the  st^t  6  Geo.  8,  c.  S6  (<^  ibr 
on^e  e^of  3  l^'PP^S  <^^  topping  an  ash  timber  tree,  *'  without  the  con- 
c.  36,  fm  lop-      sent  of  the  owner."    The  owner  (Sir  J.  Aubrey)  had  died 

ping  and  top-  it 

ping  an  a>ii  before  the  triaL  The  onence  was  conunitted  at  1 1  o'clock 
widiotttthe'oon-  at  night  on  the  18th  February.  Sir  J.  Aubrey  died  on  die 
«**  Tte*otracr  ^®^  of  March  following,  having  given  orders  for  apprehend- 
ing the  prisoners  on  suspicion. 

The  land-steward  was  caUed  to  prove,  that  he  himsdf 
never  gave  any  consent;  and,  from  all  he  had  heard  hk 


died  before  the 
trial,  having 
flnt  given  or- 
ders for  the  ap 
prehension  of 


the  priaonen  on  master  say,  he  believed  that  he  never  did. 

loipidon.    The  ^ ' 

offence  was 


committed  at 
11  o'clock  at 
night,  and  the 


Bayley,  J.,  told  the  Jury,  that  they  must  be  perfectly 
prbMnenT^n  ^^^^^^d  that  the  prisoners  had  not  obtained  the  consent  of 
detected,  ran      the  owner  of  the  tree,  (namely,  Sir  J.  Aubrey),  that  tbcj 

land-steward  of  the  owner  proved,  that  he  had  not  given  anj  consent,  and  did  not  bcfieve  thalhii 
master  had:— Held,  that  this  was  evidence  fimn  which  the  jury  might  infer,  that  no  coBacnfthad 
been  given  by  the  owner. 


(a)  The  statute  enacts,  ''that 
every  penon  who  shall,  in  the 
night  time,  lop,  top,  cut  down, 
break,  throw  down,  bark,  bum, 
or  otherwise  spoil  or  destroy,  or 
carry  away  any  oak,  beech,  ash, 
elm,  fir,  chesnut,  or  asp  timber- 


tree,  or  other  tree  ufanding  for 
timber,  or  likely  to  become  tia- 
ber,  witkemt  tkt  €on$emi  pf  tk 
owner  or  owmn  therm/ fint  kd 
amd  ohtnneir  >kaU  be  doened 
guilty  of  felony,  andpnaishedinlk 
transportation  for  seven  yenn. 


CASES  ON  THE  NORFOLK  CIRCUIT. 

might  lop  and  top  it;  and  left  it  to  them  to  say,  whether 
they  thought  there  i^as  reasonable  evidence  to  shewlhat 
in  fact  he  had  not  given  any  such  permission.  His  Lord- 
ship adverted  to  the  time  of  night  when  the  offence  was  com- 
mitted, and  to  the  circumstance  of  the  prisoners'  running 
away  when  detected^  as  evidence  to  shew,  that  the  consent 
required  had  not  in  fact  been  given. 

Verdict — Guilty. 
Dover ^  for  the  prosecution. 


Rsxr. 


liARCENY.— Goods,  which  had    been   lost  sixteen     it^^^i 

evidence  agaimt 

montbi  before,  were  found  in  the  house  of  the  prisoner  a  piuoner  »- 
This  was  tiie  whole  of  the  evidence  against  him.  njTbt  ^it^ 

goods  were 
found  in  his  pos- 

BaylbTi  J. — ^The  rule  of  law  is,  that  if  stolen  property  session  sixteen 
be  found,  reeemUy  after  its  loss,  in  the  possession  of  a  per-  they  had  been 
son^  he  must  give  an  account  of  the  manner  in  which  he  ^^^^^ In^ 

became  possessed  of  it,  otherwise,  the  presmnption  at-  •cquitui,  with- 
out calling  on 

taches,  that  he  ils  the  thief;  but  I  think,  that  after  so  long  him  for  his  de- 
a  period  as  sixteen  months  had  elapsed,  it  would  not  be    ^°^' 
reasonable  to  caB  upon  a  prisoner  to  account  Ibr  the  man*- 
ner  in  which  property  supposed  to  be  stolei^  came  to  his 
possession. 

Verdict— Not  Guilty. 


CASES  ON  THE 


CAMBRIDGE  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


July  1  Uh.         Percival,  Clerk,  v.  Cooke  and  Others^  Executors  of 

Maule,  Clerk. 

Dilapidations.  C'ASE  for  dilapidations.    Plea — General  issue. 
JA7^«S^"n.  This  action  was  brought  by  the  plaintiff,  as  Rector  of 
^t"b*"'dto  Horsheath,  in  the  county  of  CambridgCi  against  the  de- 
put  the  rectory  fendants  as  the  executors  of  the  late  incumbent,  who 


lUtM  sute  of  on  the  25th  of  January,  1825.  The  pluntiff  claimed  784/. 
cSyboundto*  for  the  dilapidations  of  the jrectory-housc.  A  witness, call- 
restore  what  is    ed  fcHT  the  plaintiff.  Stated,  that 'considerable  repainhsd 

actually  in  dc-  '^  .  ,  .  i   .     . 

cay,  and  to  been  made  since  the  incumbency  of  the  plaintiff;  Imt,  on 
pairs^uare  ab-   his  cross-examiuation,  it  appeared,  that  those  repairs  had 

«,hitely  necessa-   y^^^  ^  ^^^^  ^j^^  ^^y^^  ^  ^y^^  ^^^  ^f  QOi  Or  70t  whidl 
ry  tor  tne  pre- 
servation of  the  had  been  cut  down  by  the  plaintiff,  but  which  had  beco 

premises.    If 

the  present  in-    growing  on  the  glebe  in  the  tmie  of  the  late  incumbent. 

cumbent  has 
repaired  with 

timber  which  Dovcr  and  Ketty  ccmtended,  that  the  defendants  were 

grew  on  tne  *^ 

glebe,  the  exe-   entitled  to  be  aDowed  for  this,  because,  if  the  late  incum- 

cutors  of  the 

late  incumbent    bcut  had  effected  thcsc  repairs  in  his  lifetime,  he  would 

bTaiiowed  fo^  ^^^®  ^''^'^  entitled  to  have  cut  down  this  timber,  and  have 
the  value  of  such  ^sed  it  in  the  repaurs. 

timberi  va  the  ^ 

estimate  of  di- 

from  them.  Best,  C.J* — lam  of  Opinion,  that  the  defendants  are  en- 

titled to  an  allowance  for  this  timber,  in  the  estimate  of  the 
repairs. 

A  surveyor  proved,  that  he  had  examined  the  premisei, 
and  that  the  dilapidations  amounted  to  the  sum  of  784i 
On  his  cross-examination,  he  said,  that  nothing  had  been 
pulled  down  on  the  premises  that  he  knew  of,  and  that  he 
had  made  his  valuation  on  the  principle,  that  the  premises 
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ought  to  be  put  into  thorough  repair,  fit  for  the  occupation 
of  a  gentleman.  He  further  stated,  that  he  had  included 
in  that  sum  the  expense  of  painting  the  rectory-house 
twice  in  oil  on  the  inside,  and  three  times  on  the  outside; 
and  also  the  expense  of  taking  off  and  renewing  the  old 
tiling,  and  old  lead  of  the  roof;  *and  further,  as  the  win- 
dows were  aD  in  bad  condition,  and  old  fisishioned,  he  had 
included  the  expense  of  putting  in  new  windows  in  the 
modem  stile. 


PkRCIVAL 


COOXK. 


Best,  C.  J. — Did  you  make  your  estimate  on  the  princi- 
ple, that  the  present  incumbent  was  to  walk  into  premises  in 
a  complete  and  finished  state  of  repair  ? 

The  witness* — I  did,  my  Lord. 

Best,  C.  J« — This  is  entirely  wrong.  The  surveyor 
has  gone  on  the  principle  that  the  representatives  of 
the  late  incumbent  are  bound  to  do  every  thing  to  the 
premises  which  an  in-coming  tenant  would  do.  That 
is  not  law.  They  are  bound  to  do  no  more  than  ought 
to  be  performed  by  an  out*going  tenant.  On  this  principle 
the  valuation  ought  to  have  been  made.  The  present  es- 
timate ia  worth  nothing. 


In  answer  to  a  question  by  his  Lordship,  what  would  be 
the  di£ference  between  valuations  made  on  those  two  prin- 
ciples, the  witness  stated  about  300/. 

Best,  C.  J.  (to  the  pluntiff 's  counsel.) —You  had  be^r 
make  some  arrangement,  otiierwise  it  will  be  my  duty  to 
tell  the  Jury  that  the  defendants  are  not  bound  to  pay  that 
part  of  the  estimate  which  relates  to  the  putting  of  the 
premises  into  k  finished  state  of  repur.  The  executors  of 
a  deceased  incumbent  are,  in  fact,  bound  to  do  nothing 
more  than  to  restore  what  is  actually  in  decay,  and  to 
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make  such  repairs  as  are  absolutely 
serration  of  the  premises. 


for  the 


Verdict  for  400/.  by  consenti  being  S84/.  leas 
than  the  sum  claimed. 

Storii  and  Pryme,  for  the  plaintiffi 

Dover  and  KeUy^  for  the  defendants. 

[Attomies—  ,  and  Bgmi  jr  IF.] 


For  the  report  of  thit  esse,  we  an  iadebted  to  the  Idndaev  of 
of  the  Counsel  engaged  in  it. 


ii'fi   I 


SUFFOLK  ASSIZES. 


BEFORE  MR.  JUSTICE  BATLET. 


In  i(|€c(iiiiiit 
by  an  hdr  at 
law,  against  a 
defendant  who 
daims  under  a 
leaie  granted  by 
an  anrettof  of 
the  lettorofthe 
pblndff;  if  fuch 
l^aie,  being  in 
the  bianda  of  the 
lenor  of  the 
plaintiff,  be  pro- 
duced at  the 
trial  by  hhn 
on  nodce,  it 
may  be  given  in 
evidence,  with- 
out proof  of  its 
execution  by 
the  subscribing 
witncM. 


DoEj  on  the  demise  of  Tindale,  v.  Hemmimq  and  Another. 

EiJECTMENT  by  an  heir  aiC  kvifi  against  «he  defendants, 
who  weae  stated  to  be  the  tenants  of  aperaon  who elsined 
as  devisee  Mukr  a  wiB ;  andtiiia€j^taieQCwaahfoii||^fer 
the  purpose  of  trying  tbe  vsiid^  of  thail!  wiH. 

The  lessor  of  the  plaintiff  having  proved  Bpiimafaiek 
tide^  as  heir  at  law,  the  counsel  for  the  defendants  stated, 
that  a  lease  had  been  granted  by  the  devisor  {yrhx>  was  an 
ancestor  of  the  lessor  of  the  plainliff»>  and  thcough  when 
he  derived  his  title,)  to  dbe  deli^BdaBto,  wtiA  waa  at3  «»• 
expired;  and  as  that  lease  took  the  right  of  possession  oat 
of  thalessor  of  the  jdainlafit  it  would  pceelvde  him  fiom 
xacoviesing  in  this  aotion^  whether  th^  will  weie  valid  «r 
invalid*  It  was,  however,,  suggfMted,  Aat  Ifae-  lease  had! 
fiMindita way  into  the  hands  of  thciesaor  of  thi  pliiMaHff,  whs 
being  called  upon  to  prodoce  it,  (noliee  hamig  been  iAf 
0;raBJ)|»«did  acoordingly  pvodnee  it.  The  instilment  ap- 
peaand  to  hove  been  executed  in  the  psesence  of  a 
scribing  witness,  who  was  not  in  attendance. 


Hbmxino. 
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The  counsel  for  the  defendants  proposed  to  read  the        I626* 

lease,  without  proving  it  hy  the  subscrilung  witness*  Dos 

d. 

TlNDALl 

Storks  and  Robinson,  for  the  lessor  of  the  plaintiff,  ob-     _   «. 
jected  to  the  reading  of  the  instrument  without  such  proof. 

Dover  and  Ketty^  for  the  defendants,  contended^  th»t 
the  lease  coming  out  of  the  hands  of  the  heir  at  lawi 
who  claimed  an  interest  in  the  land,  must  be  taken  to  be 
fjpoA  as  against  bimi  so  as  to  dispense  with  proof  of  its 
execution. 


Baylsy,  J. — I  am  of  opinions  ibat  m  heir  at  law  pro- 
duciqg  a  lease  granted  by  an  ameestor ,  under  whom  he 
claims,  although  it  is  to  be  used  as  evidence  against  bia 
right  to  present  possession  of  the  land,  is  estopped  from 
disputing  tihe  due  execution  of  the  instrument.  It  is 
therefore  unnecessary  for  the  defendant  to  call  the  sul>- 
scribing  witness. 

Nonsuit, 

Storks  and  Robinson^  for  the  lessor  of  the  plaintiff. 

Dover  and  JKe%,  for  the  defendantai 


In  the  ensujpg  Xe^a,  iSteri«  moved  to.set  aside  the  nour 
suitj  but  the  Court  of  King's  Bench  sefuaed  the  rule* 


CASES  ON  THE 


NORFOLK  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Sly  r.  Stevenson. 

A  wairant  JL  RESPASS  for  breaking  and  entering  the 

6°Om.^&?6i  ^ouse,  and  seizing  his  goods.    Plea — General  issue. 

1.  S9,  to  aanh  ^he  defisndant  was  a  constable,  and  hayinff  been  direct- 

buiknipt  in  \k»  ed  by  the  assignee  under  a  comnussion  of  bankrupt  against 

penM,  u^ot  ^®  fitther  of  the  plaintiff,  to  procure  a  warrant  to  sesrdi 

to^^a^^  the  plaintiff's  house  for  property  of  the  bankrupt,  sup- 

eept  tht  mm-  posed  to  be  fraudulently  concealed  theroj  went  to  the  of- 

MDMT  nndcr  the 

..nmrnj-un,  ficc  of  a  uuigbtrate  at  Norwich,  and  obtained  in  his  ab- 

whoddhlm  a  scnce  from  one  of  his  clerks  an  old  warrant  issued  for t 


nnfto't^Du^  similar  purpose,  about  a  month  previously,  directed  to 
grieved,  cumot  another  constable,  and  by  him  executed  and  retnned. 
cfaazg/hiniMif;  The  defendant  having  struck  out  the  name  of  the  former 
hu^^mbra^  Constable,  and  inserted  his  own  in  the  warrant,  without 
f 'mod^fti^  any  authority  from  the  magistrate,  proceeded  to  the  home 
wunot  iiicgd)  of  the  plaintiff,  and  committed  the  trespass  in  question. 

againtt  tiie  ma- 
gittrato  imdcr 

wbom  he  acti.        Rolnnson,  for  the  defendant,  having  proved  a  strong 

case  of  fraud  between  the  plaintiff  and  his  fiither,  the 
bankrupt,  and  shewn,  that  most  of  the  goods  seiied  had 
been  secretly  conveyed  from  the  bankrupt's  house,  and 
mixed  up  with  the  stock  of  the  plaintiff,  contended,  that 
the  defendant  on  the  whole  of  the  fiicts  was  entitled  to  a 
verdict,  he  having,  before  action  brought,  given  the  plaintiff 
a  copy  of  the  warrant,  pursuant  to  the  S4  Geo.  S,  c.  44. 

Kelly  and  CfumUngf  for  the  plaintiff,  submitted,  Aat 
the  clause  of  the  new  bankrupt  act(6Geo.  4,  c.  15,  s.  89)(a), 

(«)  That  section  is  u  follows :  property  of  the  bankrupt  ii  cqd- 

**  That  in  all  cases  whert  it  shall  cealed  in  any  home,  premises,  or 

be  made  to  i^pear  to  the  satirfac-  other  place  not  bdoi^giiig  to  wmk 

tion  of  any  justice  of  peace  in  bankrupt,  sachjuatioe  of  peace  ii 

England  or  Irtiand»  thai  there  is  hereby  directed  and  aoAoilsed  to 

reason  to  tiispect  and  befiere  that  grant  a  aeaidi  wamat  to  Aefv- 
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under  which  the  warrant  had  originally  been  obtainedi  au-  1326. 
thoriaed  a  magistrate  to  grant  such  a  warrant  to  no  other 
person  than  the  messenger  under  the  commissioui  and 
consequently*  that  the  defendant  could  not  protect  himself 
under  the  bankrupt  act,  even  supposing  the  warrant  to 
have  be^n  regularly  issued.  But  they  also  urged,  that 
this  warrant  had  been  obtained  under  circumstuicesi  which, 
assuming  it  to  be  illegal^  gave  no  right  of  action  against 
the  magistrate;  and  consequently,  that  the  defendant  was 
liable,  although  a  constable,  and  acting  under  a  warrant 
de  facto* 

Best,  C.  J. — I  am  of  opinioui  that  on  both  grounds  the 
phuntiffis  entitled  to  recover. 

Verdict  for  the  plaintiff,  with  nominal 
damages. 

Hb  Lordship  refused  to  certify,  to  deprive  the  plaintiff 
of  his  costs,  in  consequence  of  the  misconduct  of  the  de- 
fendant in  obtaining  the  warrant, 

Kelly  and  Gunning,  for  the  plaintiff. 

Eobinsan  and  Epons,  for  the  defendant. 

MM  sod^puUd  ^  ike  emttmutum-     warrant  for  property  reputed  to 
en  tu  afyrnmd,'  And  it  shall  be     be  stolen  and  concealed.''    From 


lawful  for  such  person  to  execute  s.  27,  it  appears,  that  the  person 

the  same  in  like  manner;   and  alluded  to  as  the  person  **  deput- 

such  person  shall  be  entitled  to  ed  by  the  commissioners,"  is  the 

the  same  protection  as  is  allowed,  messenger, 
by  law,  in  execution  of  a  search 


Back  v.  Stagey. 
[Special  Jury.] 

JL  HIS  was  an  issue  directed  by  the  Lord  Chancellor  to     To  constitute 
try,  FirH,  whether  the  ancient  lights  of  the  plaintiff  in  his  ^^^  Jy 
dwellinir-house  in  the  city  of  Norwich  had  b,een    iUe-  buUding,  of  the 

®  •'  plaintiff's  an- 

dent  Hghts,  it  is  not  lufBdent,  that  the  plaintiff  has  less  light  than  he  had  before;  but  there  must 
be  such  a  j^vatbo  of  light  as  will  render  the  occapation  of  his  house  unoomfintable,  and  preTent 
him,  if  in  tnde,  from  carrying  on  his  business  as  benefidally  as  he  had  preriously  done* 


CASES  cm  THE 

golly  obttruded  by  h  certaiti  btulding  of  the  defendant 
And^  Secondtpf  If  the  first  bsuesliotdd  be- found  intheaSr^ 
SYActr       ii^thre^  what  dxatdLgt  the  j^amtiff  had  sustadned  m  respect 
of  the  hifiiiy. 

A  great  many  iritnesses,  hkeluding  several  atirreyors  ef 
emfaienc^,  iriere  exaodfned  on  both  sides ;  and  it  was  eri* 
dent,  that  the  quantity  of  light  prernmsly  enjoyed!  by  die 
pbintitf',  had  been  Smunithed  by  the  bmldSng  in  qvestion. 
Cndet  Aese  chreumstaneeir,  H  was^  contended  he  die 
pftdbtfflli  iSiat  he  was  at  aK  events  entitled  to  a  verdkt  on 
the  first  issue,  any  obstrucHan  of  ancient  lights  beia; 
wrongful  and  illegal. 

Best,  C.  J.,  told  the  Jury,  who  had  viewed  the  premi- 
ses^ dmt  tbey  were  to  jodge  rather  from  their  own  ocular 
observation,  than  from  the  testimony  of  any  witnesses, 
however  respectable,  of  the  degree  of  diminution  which 
the  plamtiff*8  ancient  lights  had  undergone.  It  was  not 
sufficient,  to  constitute  an  illegal  obstruction,  that  the  pUn- 
tiflT  had,  in  ftct,  less  light  than  before ;  nor  that  his  ware- 
house, the  part  of  his  house  principally  affected,  could  not 
be  used  for  all  the  purposes  to  which  it  night  oiherwiae  have 
been  applied,  fii  order  to  give  s  right  of  flctioii,  and 
sustain  the  issue,,  there  must  be  a  substantial  privation  of 
ligfat>  sUfBcimtto  rasdet  the  occn|>«tion  of  the  hoiiseanesw- 
JbritMet  and  to  prevent  the  plalneiff  fh)m  cairyiqg  dn  hk 
accustomed  business  (that  of  a  grocer}  on  the  premises,  as 
beneficially  as  he  had  formerly  donew  His  Lordship  add- 
ed^ that  it  might  be  difficult  to  dvav^  the  line^bvt  the  Jmy 
must  distinguish  between  a^  partial  incomvemience  and  a 
real  injury  to  the  plaintiff^  in  the  enjoyment  of  the  pre- 
mises. 

The  Jury  found  for  the  defendant  on  both  issues. 

< 

Siorks,  Robinson,  and  Itolfe^  for  the  plaintifiT. 
JCrtfji  and  Gmming,  for  the  defendant* 
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Second  Sittings  at  Westminster,  in  Michaelmas 

Term,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


1826. 

Wilson  v.  Gallatly.  jViw.  20th.  ' 

Assumpsit  for  work  and  labour.     Plea— General  is-    j^j„  a«umpsit 
sue.     Fbr  the  plaintiff  it  appeared  that  he  had  done  work  for  ^rk  and 

lEbouTi  the  de- 

aa  a  glazier  at  the  house  of  the  defendant;  and  that  the  fence  be  that  a. 

defendant  had  promised  to  pay  him.  ^  to  do  d.e  ""^^ 

The  defence  was,  that  a  person  named  Flewer  had  work  and  not 

,  '^  .  theplaintitt 

been  employed  to  do  this  work,  and  that  the  plaintiff  was  a.  b.  is  a  com* 
employed  by  him  and  not  by  the  defendant;    and  that  ^  prove  this^ 
Flewer  having  become  bankrupt,  his  assignees  had  been  '^^nceltifiaited 
paid  by  the  defendant  for  the  work  in  question.  bankrupt,  and 

To  prove  this  Flewer  was  called.  He  stated  that  he  had  have  received 
not  obtained  his  certificate.  gr"  oTl^V''"* 

work  as  work 

Brougham  for  the  plaintiff. — ^He  is,  I  submit,  not  a  com- 
petent witness,  because  if  the  plaintiff  recovers  in  this  ac* 
tion,  the  witness  having  no  certificate,  will  be  liable  to  re- 
pay the  defendant,;  on  the  ground  that  the  amount  has 
been  already  paid*  to  his  assignees  by  mistake* 

VOL.  11.  I  I 


468 

1826. 
Wilson 

V. 

Oallatlt. 


CASES  AT  NISI  PRIUS. 

Abbott,  C.  J. — I  don't  see  how  that  money  could  be 
recovered  back;  and  further,  I  think  that  the  judgment  in 
this  action  would  not  be  evidence  in  an  action  against  Ut 

« 

assignees,  to  recover  back  the  money,  because  it  is  be- 
tween other  parties. 


The  witness  was  examined. 


Verdict  for  the 


Brougham  and  Thesiger,  fbr  the  plaintiff. 
Dennuin  and  Archbold,  for  the  defendant* 
[Attornies.-^  AMprr  mmI  Bhm$amb,'] 


Nov.  20///. 

If  after  a  biir  of 
exchange  has 
been  dUhonour- 
ed  and  notice  of 
dishonour  duly 
given,  the  bold- 
er take  part  of 
the  amoont  of 
the  aooeptoT} 
attd  oAr  to  take 
a  wiimBt  of  at- 
torney to  teedre 
the  payment  of 
the  ftaidne  by 
ifiatalmenu, 
whidi  offer  u 
not  accepted — 
TUa  b  not  tocb 
agivingoftlmt 
to  the  acoeptor 
aswilldiechaige 
the  dravrer. 
Bnt  if  the  bold- 
er had  diiaUed 
himielf  ftvm 
taing  «n  the 
bin,  it  b  other- 
wise. 


Hewet  and  Another  v*  Goodrick. 

Assumpsit  by  the  plaintiffs  as  payees  of  a  bill  of  ex- 
change for  1 10/i  drawn  by  the  defendant  and  accepted  by 
a  person  named  Poole.    Plea — General  issue. 

The  defence  Was,  that  tiler  the  bill  had  been  di8honoiv> 
ed,  and  notice  of  the  dishonour  given  to  the  deflmdant; 
the  pbdntiffs  had  agreed  to  give  time  to  the  acceptor,  iod 
to  take  the  amount  by  iastalments,  and  that  therefore  the 
defendant  as  drawer  was  discharged. 

To  substantiate  this  it  was  proved,  that  before  the  dis- 
honour of  the  bill,  the  acceptor  said  he  could  not  tdce  it 
up ;  and  that  Mr.  Ford,  <^ne  of  the  piaintlfl^  saM  he  ittiul 
pay  as  much  as  he  could ;  and  that  several  daya  after  Ae 
didionour  of  the  bill,  the  acceptor,  at  the  desire  of  Mr. 
Ford,  paid  30/.  which  was  written  off  the  bill ;  and  Mr. 
Ford,  two  or  three  days  after,  told  the  defendant  that  if  t 
warrant  of  attorney  was  given,  they  would  take  U  by  ia- 
stafanents ;  however,  no  warrttit  of  attorney  waa  gtvefi. 


AJBon,  C.  J;— This  is  not  giving  time  to  the  acceptor; 
giving  time  k  where  the  paity  disables  himitelf  from  saiiV 
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on  the  Mil;  but  giving  the  acceptor  indulgence  after  no^ 

tice  of  dishonour,-  and  the  holder  getting  all  he  can  from 

the  acceptor^  is  highly  beneikial  to  the  drawer.    If  the 

holder  disables  lumself  firom  suing  on  the  bill,  that  dis* 

charges  the  dmwer ;  but  taking  part  of  .the  amount  from 

the  acceptor,  after  the  drawer  has  had  notice  of  dishonour, 

does  not« 

Verdiot  for  the  plaintiffs. 

F.  PoUocks  for  the  plaintiffs. 
Scarlett,  for  the  defendant* 

[Attomies. — Gray  and  Wrentmore  Sf  GJ] 
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Second  Sittings  in  London,  in  Mich.  Term. 


FosrttR  and  Others,  Asssignecs  of  Fowlsr,  a  Bankrupt, 

t?.  Frampton. 

X  ROVER  for  three  hogsheads  and  twenty  lumps  of 
sugar.     Plea — General  issue. 

It  appeared  that  the  bankrupt  was  a  grocer  at  Birming- 
ham, and  that  the  defendant,  who  carried  on  business  in 
London,  sold  the  goods  in  question  to  the  bankrupt,  on 
the  SOth  of  August,  18S5,  and  that  they  were  sent  to 
Birmingham  by  a  carrier  named  Corbet,  accompanied  by 
the  following  invoice : 


JVov.  22(2. 


London,  80th  August,  1825. 


Mr.  Michael  Fowler, 

3  H.Hhds.  raw  sugar 
20  Lumps 


-    £148    8    4 

31  19  10 

£180    3    2 


If  goods  be  sold 
by  A.  to  B.  and 
sent  by  C.  a  car- 
rier, ^nd  on 
their  arrival  at 
the  town  in 
which  B.  re- 
rides,  he  takes 
samples  of  them, 
and  having  no 
warehouse  of 
his  own,  lets 
them  remain  in 
the  warehouseof 
C.  They  cannot, 
afier  that,be 
stopped  in  iron' 
Htu, 


It  was  proved  that  on  the  5th  of  September  the  goods 
arrived  at  Corbet's  wharf,  in  Birmingham,  and  that  the 

ii2 
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1826.  bankrupt  not  having  warehouses  capable  of  containiiig 
FosTSB  hogsheadsi  his  practice  was  to  keep  the  more  bulky  pan 
Feampton  ^^  ^^  stock  at  Corbet's  wharf.  On  the  6th  of  September 
the  bankrupt  took  a  sample  from  each  of  the  hogsheads, 
and  carried  the  lumps  to  his  shop.  The  bankrupt  com- 
mitted an  act  of  bankruptcy  on  the  44h  of  October*  1826» 
on  which  a  commission  of  bankrupt  was  sued  out*  The 
hogsheads  of  sugar  remained  at  Corbet's  wharf  till  the  12di 
of  October,  when  Corbet  received  notice  from  the  defend- 
ant,  as  the  vendor  of  the  goods,  to  stop  them,  and  not  de- 
liver them  to  the  bankrupt ;  and  the  goods  were  afterwardt 
deKvered  up  to  the  defendant  under  an  indemnity.  It 
was  further  proved  that  the  bankrupt  had  a  quarteriy 
account  of  carriage  with  Corbet,  on  which  the  credit  w«s 
not  expired  at  the  time  of  the  bankruptcy,  and  that  he 
might  have  taken  the  sugars  away  at  any  time  he  hsd 
chosen  to  send  for  them. 

Gumej/t  for  the  defendant,  contended,  that  aa  the  goodi 
had  not  been  delivered,  and  were  in  the  hands  of  the  car- 
rier, the  iransUus  was  still  subsisting,  and  the  vendor 
might  stop  them. 

Abbott,  C.  J. — The  warehouse  of  the  carrier  was,  I 
dunk,  the  warehouse  of  the  bankrupt,  exclusive  of  the 
circumstance  of  the  samples  being  taken,  which  is  a  fi^t 
much  relied  on  in  one  of  the  cases.  I  am  therefore  of 
opinion  tihat  the  transiius  was  at  an  end. 

Verdict  for  the  plaintiffs,  damages  146L 

Scarlett  and ^  for  the  plaintiffs. 

Crumey,  for  the  defendant. 

[Attomie^ — AdUngtan  Sf  Co,,  and  Few  4r  Co,] 
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Sittings  at  Westm.  after  Mich.  Term,  1826. 

BEFORE  LORD  CmSF  JUSTICE  ABBOTT. 


CoBBBTT,  Executor  of  BoxALL^  V.  CxuTTON  and  An-      Dec.  5th. 

other.  Gents,  two,  &c. 

JTROVER  for  a  box  and  deeds.     Plea — General  issue.  If  A.  has  ia  his 

It  appeared  that  the  testatrix,  Mrs.  Boxall,  died  in  the  5^SS^*Ji!'' 

month  of  Au ras t,  1 8S5,  and  that  a  box  containinir  deeds  and  P^  belonging 

o       '           '                                                o  to  a  person  de- 

other  papers  belonging  to  the  testatrix,  was  at  the  house  ceased,  andsend 

of  Mr.  William  Glutton,  of  Hartwood,  a  relation  of  the  contents  to  his 

defendant  CJutton.     The  box,  with  its  contents,  was  sent  J^^^^^ 

by  him  to  the  office  of  the  defendants  to  be  delivered  to  ^^^i*  <^«  box 

and  papeiB  to 

the  plaintiff  as  her  executor,  on  the  plaintiff's  giving  a  the  executor,  on 

schedule  of  the  deeds  contained  in  the  box.    It  was  invented? 

proved  that  the  plaintiff  demanded  the  box  and  its  con-  ^^i  Hdd^tSt 

tents  of  the  defendants ;  but  they  refused  to  deliver  it  up,  trover  Ues 

unless  the  plaintiff  would  give  them  a  schedule  of  its  con-  citors,if  they  re- 
tents  *™*  ^  ^^" 

*™^*  the  box  and  pa- 
pers to  tbe  exe- 
cutor, he  refiis* 

Marrycrtf  for  the  defendants. — The  defendants  received  ing  to  give  an 

this  box  from  Mr.  William  Glutton,  as  his  agents;  and  jec^f*!^ 

they  had  it  delivered  to  them,  on  the  special  trust  to  de-  ^^^^^ 

liver  it  to  the  plaintiff  on  his  giving  an  inventory.     Now,  give  them  up  if 

the  executor 

if  they  had  delivered  the  box  over  against  their  authority,  would  give  an 

they  would  have  been  doing  wrong.  A  demand  and  re-  ^"^{^^  *" 
fusal  are  evidence  of  a  conversion,  but  if  it  appears  that 
the  refosal  was  on  a  fisur  groimd,  that  is  no  conversion. 
William  Glutton  was  interested  in  the  property,  and 
without  an  Ihventory  he  could  have  no  check  on  the 
executor,  who  might  do  what  he  chose  with  the  papers  in 
the  box.  And  further,  it  is  the  daily  practice  when  papers 
are  delivered  up,  for  the  party  delivering  them  to  take  a 
receipt  specifying  what  papers  are  delivered  up. 


COBBBTT 
V, 

Glutton. 
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Abbott^  C.  J.  —  It  is  in  evidence  that  Mr. 
Clutt<m  desired  it;  but  I  am  of  opinion  that  the  defendants 
had  uo  right  to  insist  upon  an  inventory  before  they  ddi- 
vered  up  the  box.  The  plaintiff,  as  executor,  was  entitled 
to  the  possession  of  the  papers  of  the  deceased,  and  that 
being  so,  he  is  entitled  to  recover  in  this  action. 

Verdict  for  the 
Chitty  and  Pattison,  for  the  plaintiff. 
Marryat  and  Comyn,  for  the  defendants. 

[Attonues.— F4i»l4/ii/i>  and  OulUm  4r  CerUr,'} 


Dec,  6M. 

If  the  importa- 
tion of  certain 
goods  be  pro- 
hibited, and  the 
plaintiff  tell 
such  goods  in 
this  country  to 
A.,wbotndonefl 
a  bin  of  ei- 
change  to  him 
in  pay  ment — 
The  plaintiff 
cannot  recorer 
on  that  bill 
against  the  ac- 
ceptor, alduragh 
there  was  no 
eridence  that 
the  plaintiff  was 
the  importer  of 
the  prohibited 
goods. 


BiLLARD  and  Another  r.  Hayden  and  AnothetM 

Assumpsit  by  the  plaintiffs  as  mdorsees,  against  Ae 
defendants  as  acceptors  of  a  biU  of  exchange,  drawn  by  a 
person  named  Fiestall,  for  73£.  lOs.  payable  to  Che  diaw* 
er's  order,  and  by  him  indorsed  to  the  plaintiflk 

The  defence  was,  that  the  bill  had  been  indorsed  to  die 
plaintiffs  for  the  price  of  a  quantity  of  French  silks,  sold 
by  them  to  Fiestall  the  drawer  of  the  bill.  This  sale  be- 
ing antecedent  to  the  stat.  6  Geo.  4,  c.  1 1 1,  which  allows 
the  importation  of  French  silks,  it  was  contended  that  it 
was  void  under  the  stat.  50  Greo.  3,  c  6S,  s.  1  (a). 


(a)  By  the  stat.  50  Geo.  3,  c.  56, 
8. 1 ,  it  is  enacted,  "  that  no  fordgn 
silk,  crapes,  or  tiffanies  of  any 
descriptioD  whatever,  (except  of 
China  or  the  East  Indies,  Im- 
ported for  exportation  ),8haU,  from 
and  after  the  passing  of  this  act, 
be  imported,  brought,  or  convey- 
ed into  the  kingdom  of  Great 
BriUun,  or  the  islands  of  Guern- 
sey, Jersey,  Alderney,  Sark  or 
Man;  and  if  auy  such  foreign  silk, 
crapes,  or  tiffanies,  shall  be  found 


in  the  custody  or  posseuioa  sf 
any  person  or  persons  in  Gnu 
Britain,  or  the  islands  slbraaii 
and  which  shall  not  hafebeea  is- 
ported,  brought,  or  eoaicyadisis 
the  same  respecttvely,  and  oa 
which  the  proper  duty  <^  customi 
shall  not  have  been  paid  be- 
fore the  passing  of  thb  ace,  Ar 
same  shall  be  forfeited;  andia 
case  any  such  foreign  alk,  crapes. 
or  tiffanies,  shall,  at  the  time  of 
the  importation,  be  nuzed  wid^ 
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To  prove  tbifl,  the  dcayer  stated  that  the  plaintiffs  were 
silk  merchants,  |havii}g  a  silk  namifactory  in  Paras,  and 
that  be  indorsed  this  bill  to  them  in  payment  Sat  a  quanti* 
ty  of  manufactured  silk  goods/ which  one  of  the  plaintiffs 
stated  to  be  French,  though  the  witness  could  not  posi- 
tively swear  that  they  were^o. 


Comyn  for  the  plaintiffs. — The  stat.  50  Geo,  8,  c.  65,  only 
prohibits  the  importation  of  foreign  silks,  and  it  does  not 
at  all  appear  that  /the  silk3  were  imported  by  the  plaintiffs. 
The  statute  does  not  make  the  sale  of  them  void;  and  I 
would  submit,  that  as  there  is  no  evidence  that  the  plain- 
tif&  imported  them,  they  are  still  entitled  to  recover  on 
thebilL 

Abbot^i  C.  J. — This  transaction  aro$e  before  the  late 


sewed,  or  made  v^  in  soy  i^par^ 
gan^ent,  qr  famiture,  or  other 
materials,  all  such  foreign  silk, 
crapes,  and  tiffanies,  a!nd  also  the 
apparel,  gannent,  or  fdmiture, 
and  oduor  malerials,  in,  with,  or 
upon  which  the  same  shall  be  mix- 
ed, sewed,  or  made  up,  shall  be 
forfeited,  and  the  importer  and  im- 
porters, and  the  person  and  per- 
sons in  whose  custody  or  posses- 
sion the  said  crapes,  or  tifianies,  or 
apparel,  garment,  or  furniture,  or 
other  materials,  shall  be  found; 
or  who  shall  vend,  utter,  sdl,  or 
expose  to  sale,  or  otherwise  dis- 
pose of  any  such  crapes,  or  tiffa- 
nies, or  apparel,  garment,  furni- 
ture, or  other  materials,  or  who 
shaO  sew,  work,  or  make  up  any 
such  cnq^s  or  tiffanies  in  Greet 
Britain,  or  the  islands  aforesaid, 
for,  or  in,  or  upon  any  garment, 
or  wearing  apparel,  shall  be  sub- 
ject and  fiable  to  the  Kke  penal- 


ties, to  wWflh  Ihe  inAponov  sod 
person  having  in  th^ir  custody  of 
possession,  or  vending,  uttering, 
selling,  or  exposing  to  sale,  or 
otherwise  dispodng,  or  sewing, 
woridng,  or  making  up  anyfordga 
wrought  silks  or  velvets,  are  sub- 
ject and  liable  by  an  act  passed  in 
the  dxth  year  of  the  rdgn  of  his 
present  Majesty,  for  prohiUting 
the  importation  of  foreign  wrought 
silks  and  velvets."  But  the  pro- 
hibition contained  in  that  section 
is  repealed  by  the  stat.  6  Geo.  4, 
c  166,  s.  277,  and  by  the  stal.  i 
Geo. 4,  c.  Ill,  a  duty  is  laid  oo 
the  importation  of  foreign  silksy 
which  was  altered  in  some  respects 
by  the  stat.  7  Geo.  4,  c  63. 

Although  this  case  is  thus  ren- 
dered less  important  as  to  foreign 
dlks,  it  appears  equally  to  apply 
to  any  other  species  of  goods,  the 
importation  of  which  is  prohib- 
ited. 
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act.  The  stat.  of  the  50  Geo.  3,  c.  55,  prohibits  die  im- 
portation of  all  foreign  silks,  and  I  have  no  hesitation  in 
saying  that  if  these  were  foreign  silks,  and  the  bill  was 
given  in  payment  for  theniy'^the  plaintiffs  cannot  recover. 

Verdict  for  the  defendants. 
Comyny  for  the  plaintiffs. 
Cbitty^  for  the  defendants. 

[Attoniies. — Griffen,  and  K.  A,  Cattle,'} 


Dec.  7th, 

Variaiice.     If 
ID  an  action  of 
covenant  the  de- 
claration state 
that  the  deed 
was  made  be- 
tween the  plain- 
tiff of  the  first 
part;  Jf.  C.  of 
the  second  part; 
and  A.  B.  of  the 
third;  and  the 
deed,  when  pro- 
duced, appear 
on  the  &ce  of 
ofit  tobe  by 
the  plaintiff  as 
trustee  of  J.  C. 
of  the  first  part; 
G.  C.  of  the  se- 
cond; and  A. 
B.  of  the  third 
part ;  and  the 
deed  be  exe- 
cuted by  G.  C. 
This  is  a  fatal 
Tariance,  al- 
though the 
breadies  assign- 
ed do  not  in  any 
way  affect  the 
party  who  is  in- 
tended to  be  de- 
scribed as  of  the 
second  part 


Mayelston  r.  Lord  Visconnt  Palmerston. 

Covenant.  The  declaration  stated,  that  on  the  SOth 
day  of  November,  1803,  **  by  a  certain  indenture  then 
and  there  made  between  the  said  plaintiff,  (therein  de- 
scribed), of  the  first  part;  James  Cook  and  Humahbis 
wife,  of  the  second  part ;  and  John  Champain,  (therein  de- 
scribed), of  the  the  third  part;  one  part  of  which  said  in- 
denture,  sealed  with  the  seal  of  the  said  John  Champain, 
the  said  plaintiff*  now  brings  here  into  Court,  the  date 
whereof,  &c.  he  the  said  plaintiff*  did  demise  and  lease 
unto  the  said  John  Champain,  &c.  three  several  coach 
houses,  &c.  for  twety-one  years.  It  then  stated  covenants 
by  Champain  and  his  assigns  to  keep  the  premises  in  re- 
pair, and  to  give  up  the  premises  and  fixtures  at  the  end 
of  the  term;  that  Champain  assigned  the  term  to  the  de- 
fendant; and  breaches  were  assigned,  that  the  defendant 
did  not  keep  the  premises  in  repair,  &c.  Plea,  mm  ed 
factum ;  and  special  pleas  traversing  all  the  breaches.  The 
execution  of  the  lease  was  proved. 

Marryatt  for  the  defendant,  (having  looked  at  the  deed), 
submitted  that  the  plaintiff*must  be  called.  The  lease  is  de- 
scribed in  the  declaration  as  an  indenture  of  the  plaintiff, 
of  the  first  part;  James  Cook  and  Hannah  his  wife»  of  the 
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second  part ;  and  John  Champain,  of  the  third  part.  '  Now, 
in  point  of  fact,  the  deed  itself  states  the  plaintiff  as 
the  trustee  of  James  Cook,  and  Hannah  his  wife,  to  be 
of  the  first  part;  and  that  George  Cook  and  Hannah  his 
wife  are  of  the  second  part ;  and  John  Champain,  of  the 
third  part;  and  the  deed  is  executed  by  George  Cook; 
so  that  he  is  called  George  in  one  part  of  the  deed,  James 
in  another,  and  he  executes  as  George.  Now,  I  submit 
that  in  the  declaration  it  should  have  been  stated  to  be 
made  by  George  Cook,  because  he  executes  it  by  that 
name ;  and  if  in  the  body  of  the  deed  he  was  called  James, 
it  should  be  stated  to  be  made  by  George  Cook,  but  pur- 
porting to  be  the  deed  of  James. 


Matblston 
Palmbbsvon. 


Pmed,  on  the  same  side. — The  allegation,  that  the  deed 
was  made  by  certain  parties^  must  be  taken  to  mean,  tiiat 
it  was  executed  by  them;  and  in  the  caseof  HoUy.  Caxe- 
hove,  4  Ea.  477,  the  correct  form  of  declaring  will  be 
found  (a)«    There  the  deed  was  sealed  on  a  day  different 


(a)  In  the  case  of  Hall  v.  Coze- 
have,  the  declaration  stated  that, 
"  whereas  hy  a  charter  party  of 
afifrdghtmenty  purporting  to  be 
indented,  made  and  concluded,  in 
London,  on  the  6th  of  February, 
1801,  between  the  plaintiff  as 
owner  of  the  ship  Argo,  then 
lying  in  the  Raver  Hiames,  and 
bound  for  Demerara,  on  the  one 
part ;  and  the  defendant  and  one  J. 
B.  of  London,  merchants,  on  the 
other  part;  but  which  charier  party 
was  in  fact,  fint  indented^  made, 
and  concluded  after  the  6th  day  of 
February,  to  mi,  on  the  15th  of 
March,  1801,  and  not  on  the  6th 
of  February,  or  at  any  time  be- 
fore, and  v>a$  also  in  fact  sealed 
and  delivered  by  the  plaintiff'  and 
defendant  only,  and  not  by  the  said 
J,  B.  one  part  of  wludi  charter 


party  sealed,  &c.the  plaintifrnow 
brings  here  into  Court,  the  date 
whereof  is  the  said  6th  day  of 
February,  1601,  it  was  mtnessed 
that  the  owner,"  &c.  The  defend- 
ant craved  oyer  of  the  charter 
party,  and  demurred,  and  shewed 
for  cause  that  it  did  not  appear 
that  the  charter  party  was  first 
indented,  made,  and  concluded, 
after  the  6ch  of  February,  1801, 
but  that  it  appeared  by  the  char- 
ter party,  that  the  same  was  in- 
dented, made,  and  concluded  on 
the  said  6th  of  February,  in  the 
year  aforesaid,  and  that  the  plain- 
tiff was  by  law  estopped  from 
making  the  allegations.  But  the 
Court  overruled  the  demurrer, 
and  gave  judgment  for  the  plun- 
tiff. 
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1826.        from  the  dat^»  and  diat  was  averred;  and  here  the  decb- 

MATBI.8T0N    lotion  fihould  have  first  stated  it  as  a  deed  purportiDg  to 

^'  have  been  made  between  such  and  such  parties,  and  then 

have  averred  that  it  was  made  by  persons  of  diflS»eiit 

names. 

Gmnpneyf  for  the  pIaintifil^*rWe  have  in  our  dedantian 
&llowed  the  description  of  the  parties  at  the  beginmog  of 
the  instrument,  and  we  prove  our  allegation,  by  shewiog  the 
parties  to  be  so  described  in  the  deed. 

'Ppdfourdy  on  tlie  same  side. — The  covenant  we  dedsie 
on  is  by  Champain,  and  the  part  of  die  deed  thai  £^ird« 
him  is  all  that  is  material  to  us  in  this  cause  (A)* 

AnnoTT,  C.  J.r^Tbe  qneetkai  is,  whedber  tke  plaiotiffi 
in  his  dedaeadon,  has  rightly  deseribed  the  deed:  tbeid- 
daration  alleges  it  to  be  by  die  pUntiff,  of  the  first  psrti 
James  Cook  and  Hannah  his  wife,  of  the  second;  sad 
Champain,  of  the  third.    By  one  part  of  the  deed  that  sp- 


(6^  In  t)^e  0806  of  Cordon  v. 
Auttin  aod  Others  4  T.  R.  611. 
Tjbue  plslotiff  sued  on  a  promisso- 
ry noUv  madefy  the  firm  of  Austin, 
Strobell,  ^d  ShirtUff,  m\io  were 
deda^d  against  by  the  omnes  of 
WiUiapi  AusUx^  Robert  Strohell, 
and  WiUiam   Shirtllf,   the  two 
last  of  whom  were  stated  to  he 
outlawjed, — the  defendant  Austin 
pleaded  the  g^ner^  is^ue^    At  the 
trial,  it  appeared  that  the  pote  was 
signed  by  the  name  of  the  firm, 
as  first  mentioned;  and  it  was 
proved  that  the  partnership  con- 
sisted of  Vl^Uiam  Austin,  JDamlel 
StrobeU,  and  William  Shirtliff.  It 
was   objected  that  the  plaintiff 
ought  to  be  nonsuited,  on  the 
ground  of  variance  between  the 
contract  declared  upon,  and  that 
proved;  it  appearing  to  be  be- 


tliree^  different  persona.  &^m, 
contra,  contepded^  that  as  Uie4e- 
fendi^nt  wfs  properly  described, 
he  eoidd  i^t  take  adTsaCafe  oC 
a  vi«iance  with  respect  to  tk 
nam^  of  the  others,  and  he  hsi* 
lag  alone  pleaded  the  general  b- 
sue,  the  .question  ait  ittn*  frm 
would  only  be  wheth^  1^  had  pre- 
mised or  not.  But  the  Corns 
held,  that  the  action,  being  oa  s 
written  instrument,  the  evidence 
did  not  prove  the  contract  dedar- 
ed  on.  And  Mr.  Justice  BmUw 
said — ^It  stands  thus,  the  plaintif 
dechired  upon  a  note  (pvcn  bj 
three  persons,  describing  them, 
and  the  note  given  in  evidcsce 
was  made  by  diffmnt  penofi>- 
The  evidence,  therefor^  didaoi 
support  the  contract  dedaitd  ip- 
on. 
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pears  to  be  correct,  but  by  another  part  of  the  deed,  it  is        l^^^* 

made  uncertain  whether  it  is  the  deed  of  James  Cook,  or  of   Matblston 

George;  and  when  we  come  to  Ae  execution,  we  find  that  p      gig-on 

that  is  by  George  Cook.    Now,  the  fdaintiff  states  it  to  have 

been  made  by  James  Cook,  and  I  am  of  opinion  that  it  wa$ 

made  by  George  Cook ;  and  I  think  the  plaintiff  muat  be 

called. 

Noneuiit. 

Gumey  and  Tatfourd^  for  the  plaintiff. 

\ 

Marryat  and  Praed,  for  the  defendant. 

[Attoniies.— Am  4*  Co-,  vaA  C.  ITtfomJ 


GreaVBS  v.  HutfTEfl.  Dec.  Wk. 

JMLONEY  had  and    receired.      Plea— 43enaral  issue,  ifaperion 
To  wove  a  letter  to  be  of  the  defendant's  handwriting,  P'<^«  ^^^  ^^ 

*  ^"^  ncTcr  seen 

Mr.  Holdsworth,  the  plaintiff's  attorney,  was  called ;  he  the  defendant 
said,  I  know  the  defendant's  handwriting  (rem.  having  seen  never  corm- 
other  papers  in  the  Master's  office,  which  were  admitted  j^^^^t"^ 
to  be  of  his  handwriting  by  the  defendant's  attorney,  teenpapenin 

®  ''the  master's  of- 

and  I  have  frequently  acted  on  those  papers  so  ad-  See,  which  the 
mitted  to  be  of- his  handwriting;  but  I  never  saw  the  de-  ^7»^tted' 
fendant  write,  nor  did  I  ever  ccnrrespond  with  him.  Si^^ti* 

and  the  person 

Abbott,  C.  J. — This  is  not  sufficient.  The  witness  these  papen  so 
cannot  be  allowed  to  compare  the  paper  he  is  called  to  fg^^t^uch  a  ^ 
prove  with  those  he  speaks  of  at  the  Master's  office,  which  knowledge  of 

.  ,  the  party  s 

b  all  that  this  amounts  to.  handwriting  as 

will  enable  the 
person  to  prove 

The  plaintiff  made  out  his  case  by  other  evidence.  ^if  ST  **r  to 

be  in  his  hand- 

Verdict  for  the  plaintiff.      '^""R- 
'    Brougham  and  Talfourd,  for  the  plaintiff. 
Scarlett,  for  the  defendant. 

[Attornies.— Htt^cAinion  4r  H.,  and  Rotser.'] 
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Dec.  uth,         ^  C00KE9  Esq.  r.  Banks  and  Another. 

On  the  question    IrESPASS  for  taking  the  plaintiff's   goods. 

whether  a  pUce  General  issue.     The  defendants  were  parish  oflkers  of 

18  parcel  of  a  ^ 

certain  pariah,  St.  Andrew,  Holbom ;  and  the  real  question  to  be  tried 
made  hy  a         in  this  case  was^  whether  the  Stone  Buildings  in  Lincoh's 

to  ^^hook^ty*  '™*'  ^^'®  *  P*'^*'  ®^  *^^  parish  of  St.  Andrew,  Holborn. 

which  he  doei  fh^  taking  of  the  goods  was  admitted;  and  among  a 

eeir,  hut  hi  great  deal  of  other  evidence  to  shew  that  this  part  of  Lm- 

ly  maka  state*  coln*s  Inn  was  a  part  of  this  parish,  and  that  the  inhabitants 

ments  reiadje  ^f  Lfaicohi's  Inn  had  a  chapel  fai  St.  Andrew's  Church— die 

tofcpain,  ftc.  '^ 

done  to  a  chapel  defendants'  counsel,  having  proved  that  a  person  named 

intheparish  »  o   r  r 

chuich,  alleged  Bentley  was  churchwarden  of  the  parish  in  the  year  1584, 
^^e^quc^*  wished  to  read  several  entries  in  a  book,  produced  from 
tion,arcnot       among  the  parish  books,  written  in  a  handwriting  of 

Queen  Elizabeth's  reign,  the  title  of  which  was  *'  The 
Sacristary  Register  or  Vestry  book,  containing  the  days, 
and  years,  and  names  of  such  temporal  officers  bdoog- 
ing  to  the  church  and  parish,  as  yearly  are  to  be  diosen, 
by  order»  within  the  parish  of  St.  Andrew,  in  Holbom, 
at  the  vestry ;  as  also  all  such  rates,  ordinances,  decrees, 
statutes,  arbitraments,  and  agreements,  as  have  been 
had,  made,  and  done,  by  the  parson,  churchwardens,  and 
assistants,  from  time  to  time,  since  the  year  of  our  Lofd 
1581,  at  their  several  sittings,  to  the  glory  of  Grod,  the 
peace  of  the  church,  and  wealth  of  the  parish,  now  fint 
collected  and  reduced  into  a  regbter  or  book  for  good  <Hder 
sake,  and  a  precedent  to  be  followed  and  well  contiiracd 
and  kept  of  his  successors,  by  Thomas  Bentley,  church- 
warden, A.  D.  1584." 

Near  the  end  of  the  book  was  this  title,  "  Some  mono* 
ments  of  antiquities  worthy  memory,  collected  and  gather- 
ed out  of  sundry  old  accoimts,  had  and  made  by  church- 
wardens,  night  wardens,  and  such  like  officers  of  the  parish, 
since  the  time  of  king  Henry  the  sixth,  by  Thomas  Bent- 
ley, Gent,  sometime  an  unprofitable  member  and  church- 
warden of  the  parish,  in  the  year  of  our  Liord,  1584." 
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Under  this  title  was  the  following  entry,  which  the  de- 
fendants' counsel  proposed  to  read : — 


The  pew.  in         "  ^«»'   *»*«  *'«*   *^^  P«^«  ^       22  EH.. 

Lincoln's  Inn   *'  Lincoln's  Inn  Chapel,  were  made 

^  **  by  Balian,  carpenter,  at  the  assignment  of 

"  Mr.  Heryn,  then  churchwarden,  and  cost  the  parish  5/. 
*'  which  eight  pews  cost  in  all  10/.  Ids.  and  better,  as  ap- 
**  pears  in  Mr.  Roper's  accounts. 


Abbott,  C.  J. — (Having  read  the  entry).    This  is  mat- 
ter of  history,  and  therefore  is  not  evidence. 

Scarlett,  for  the  defendants. — I  submit  it  to  your  Lord- 
ship as  matter  of  reputation,  and  therefore  evidence. 

Abbott,  C.  J. — Greneral  reputation  may  perhaps  be 
evidence,  but  not  a  statement  of  particular  facts. 

Scarlett. — I  wish  to  shew  a  reputation  that  Lincoln's  Inn 
had  a  chapel  in  St.  Andrew's,  Holbom. 

Abbott,  C.  J. — I  think  that  this  entry  is  not  admissi- 
ble as  evidence  of  that  fact. 


Scarlett  then  proposed  to  read  \he  entry  which  was  in 
the  same  book  next  but  one  to  the  preceding.  It  was  as 
foUows: 

AH  •!-  ^  "  Menifi^'  That  this  year  al-      ^,  „,. 

All  the  glaat  ,  i       «  »  **  ^^* 

windows  inthe  '*  SO,  m  the  month  of  July 9  1583, 

biokcn  with  the  ''  ^  ^^^  8^^^  windows  in  the  church,  especi- 
d»p  ofgtinpow-  "  ally  tjjg  windows  in  Lhcohis  Inn  chapel,  a 

QKt  uiuttt  in  -     - 

SkoeLtm.  Mr.  **  Uttie  before  new  glazed  with  many  fair  coats 
STup'fai *Si.  "  ^^  scutcheons  of  arms,  emblazoned  at  the 

eoUi  Inn  dia-  «<  only  charges  of  Mr. Steward^  that  mar- 

1580,  are  de&c-'  **  ^ed  Mrs.  Compion,  of  this  parish,  and  late 
ed  and  broken,  u  deceased,  were  pitifully  shaken,  rent,  and 
**  broken  down,  as  all  the  houses  round  about  that  part  of  the 


iso 


1826. 


c* 
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parish  alsmost  were,  with  the  monstrooB  and  mge  blast 
**  of  the  .gunpowder J  that  lately  was  set  on  fire  and  Uew 
''  up  all  the  gunpowder  house,  and  other  tenements  in 
"  Fetter  Lnhe,  to  the  destruction  of  many  houses  and 
**  spoil  of  muqh  goods  tfaereaboutsy  yea,  and  to  the  deaA 
*'  of  one  br  two  men.*' 


Scarlett. — Vft  submit,  that  this  entry  is  eWdencie,  be- 
cause, at  this  time,  Bentley  was  churchwarden;  and  as  this 
entry  goes  to  admit  that  the  parish  were  bound  to  repair  the 
windows,  it  is  an  admission  of  a  right  against  thetttsdves. 

Abbott,  C.  J. — Does  the  writer  of  the  book  charge 
himself  by  this  entry. 

Scarlett.  — No,  ray  Lord. 


Tindal.S.  O.^The  title  in  the  book  undei*  tHiich  these 
entries  are  placed,  is ''  Some  monuments  of  antiquities  wor- 
Af  of  memory,  collected  by  Thomas  Bentley,  cburdhwar- 
den,  in  the  year  ISS^^**  and  the  running  title  of  that  part 
of  the  book  is,  "  Memorable  Antiquities.*' 

Abbott,  C.  J. — (Having  read  the  entry),  tt  is  die  his- 
tory of  blowing  up  a  house  in  Fetter  Lane,  by  gunpowder, 
and  the  effect  it  had  on  the  patish  chutcli. 

Scarlett. — We  don't  use  it  as  evidence  of  the  fiict  of  the 
blowing  up  Of  the  house,  but  as  thii  reputation  of  the 
limits  of  the  parish ;  And  we  submit  that  this  entry  would 
be  evidence  if  the  question  were  whether  the  churchwar- 
dens were  bound  to  keep  this  window  in  repair. 

Abbott,  C.  J. — The  entry  speaks  of  the  gUxfa^  being 
done  by  a  particular  individuaL    I  think  it  is  not  evidence. 

The  defisndants' counsd  then  ofiered  an  entry i  inliie 
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same  book  next  afteir  the  entry  above  set  forth.     It  was  as 
follows: — 


^  ''Meiri^'  fhat  the  new  door  of     ^,  „„ 

Tlie   new  stone   „    ^  _        .  •     t  •        i   ,  ^®  ^^• 

door  in  Lincoln's        StOne  ttQd  WamSCOt  XXi  LuiCOln  8 


'Zdf**^''       "  '™  chapel,  leading  to  the  south  church  yard, 

**  was  made  this  year  by  consent  of  the  vestry, 
"  for  die  eaae  of  the  {wrishioners,  gentlemen,  *aild  others, 
**  lately  placed  in  the  new  pews,  the  chancel  and  aisles ; 
*'  which  alone,  all  charges  received,  stood  the  parish  in 
"  4^.  3#.  1  \d.  as  appeareth  more  partlarly  in  the  book 
''  of  accounts/' 

**  Menf^  That  the  two  pews 

The    Ibnr   new   ,,      i_        .      t.-^        t*  ,  i-.  W  Blis.   . 

pewsinLincoini     wherem  MjTS.  Pajmc  and  Mrs. 
md^^'*^  "  Bartlett  now  are  set,  together  with  the 

^'  two  wainscot  pews,  where  Mrs.  Aylworth 
*'  and  Mrs.  Cowper  are  placed,  were  this  year  also  new 
**  added  to  Mr;  V^tjri%.  pews,  made  in  his  fost  time, 
*'  and  now  first  made  for  Mrs.  Aylworth,  at  th6  chfttgefi 
'*  of  the  parish  for  the  most  part,  save  that  Mr.  Aylworth 
*^  gaVe  towards  hia  wife's  pew  fifty  shillings*  The  charges 
*<  of  Ih^se  four  pews^  Us  Appeareth  by  the  aocontits,  was 
"  above  7/.,  whereoff  Mf.  Aylwotth,  As  I  said,  paid  fifty 
**  shillings  for  his  wife's  pew ;  so  they  stood  the  parish  but 
''  in  4£  16f; 

Abbott,  CJ.  J. — These  entries  profess  to  speak  ohly  of 
particular  facts ;  and  entries  4>f  particular  facts,  are  not  re- 
ceivable lihlesi  the  party  making  dieto  chafgeB  Untfelf ; 
that  is  the  general  i^te. 

iS'car/e/^.— ^That^  my  Lord,  is  undoubtedly  the  general 
rule.  But  I  subtaiit^  that  Uiis  is  in  the  nature  of  a  public 
book ;  tod  if  the  question  was,  whether  a  patticular  part  of 
the  parish  had  a  right  to  a  certain  pew  in  the  church,  woiild 
not  anentryi  stating  that  the  parish  had  repaired  it»  be  evi- 
dence against  the  pttriiAiw 


If 
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Abbott,  C.  J. — This  entry  does  not  go  near  that, 
you  feel  confident  that  it  ought  to  be  received,  I  will  receiTe 
it|  but  my  present  opinion  is,  that  it  is  inadmissible. 

The  defendants'  counsel  then  withdrew  the  book. 

Verdict  for  the  defendant8(a}. 
Tindalf  S.  G.,  Nolan,  and  Campbell,  for  the 


Scarlett,  Gumey,  Merewether,  and  Coleridge,  fw  the 
defendants. 

[Attomies — Grten,  P.  if  C,  aad  J.  S.  Tidier.'] 


T%ndal,  S.  G.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weightof  evidence. 


(a)  Entries  in  private  books 
are  in  general  not  evidence,  un- 
less the  party  making  them  charge 
himself  by  so  doing;  but  entries 
in  the  books  of  deceased  rectors, 
yicars,  &c.  are  evidence  as  to 
questions  of  tithe,  because  these 
entries  can  only  benefit  their  suc- 
cessors. In  the  case  of  BuUen  v. 
Mkhd,  4  Dow,  297,  and  2  Price, 
399,  where  the  question  was,  whe- 
ther certain  farms  were  covered 
by  moduses,  the  defendant,  having 
shewn  that  search  had  been  made 
in  the  registries  of  the  diocese  for 
the  endowment  of  the  vicarage, 
wished  to  read  as  secondary  evi- 
dence of  it,  certain  entries  from  a 
book  called  the  Chartulary  of 
Glastonbury  Abbey,  to  iriiich  ab- 
bey the  advowEon  had  belonged. 
This  Chartulary  was  produced 
from  the  muniment  room  of  the 
Marquis  of  Bath,  into  whose  hands 
some  of  the  lands  of  the  Abbey 
had  passed.  Tlus  book  contained. 


besides  the  entries  in  questioo, 
several  others  relative  to  the  rigto 
of  the  Abbey,  an  account  of  the 
giants  who  originally  inhabited 
the  British  Island,  a  gcaeakgy  of 
the  Kings  of  England,  bcgiaiuiif 
with  Adam,  something  depomden 
Lana,  a  calendar,  a  list  of  ba&s 
and  licenses,  &c.  The  handwrit- 
ing was  proved,  from  its  style, 
to  be  of  the  end  of  the  Idth,  or 
the  beginning  of  the  14th  eea- 
tury.  These  entries  were  object- 
ed to,  and  Ckambre,  J.  held  them 
to  be  inadmissible;  but  the  Coot 
of  Exchequer  (Wood  dmemtkmtt) 
granted  a  new  trial,  conedTin; 
that  they  ought  to  have  been  ad- 
mitted; Bayley,  J.  at  the  seeoad 
trial  admitted  them;  and  a  vcrficc 
bdng  found  for  the  defiendnl, 
the  plaintiff  afterwards  appealed 
to  the  House  of  Lords;  and  it  «ai 
there  held  that  the  entries  woe 
rightly  admitted  in 
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Wemys,  Esq.  Executor  of  Wemts,  v.  Greenwood  Dec.  I2tk. 

and  Another. 

# 

JHONEY  had  and  received.     Plea — General  issue.         Praetiee^ 

This  Action  was  brought  hy  the  plaintiff,  ai|  executor  ^^^^StV 
of  the  late  Greneral  Wemys,  to  recover  a  sum  of  200/.  « question  of 

--__  _  _  _,  _-  --       law,  and  there 

alleged  to  have  been  due  to  hinii  as  a  balance  ot  the  wasnoiactin 
off  reckonings  of  the  ninety-third  regiment  of  foot,  of  Se^]J^l]'the 
which  the  plaintiff's  testator  had  been  colonel.     There  L.  c.  J.  refined 

*  .  to  certify  for  the 

was  no  fact  in  dispute,  and  the  case  turned  on  a  mere  special  Jury. 
question  of  law.     The  Jury  found  a  verdict  for  the  plain- 
tiff, subject  to  the  opimon  of  the  Court  of  King's  Bench,  on 
a  special  case, 

Breugham  for  the  plaintiff,  applied  to  the  Lord  Chief 
Justice  to  certify  that  this  was  a  fit  case  to  be. tried  by  a 
special  Jury. 

Abbott,  C.  J. — I  cannot  certify  for  the  special  Jury : 
here  is  no  question  of  fact  in  dispute  between  the  parties, 
and  I  cannot  say  that  there  was  any  necessity  for  a  special 
Jury. 

Brougham  and  Parke,  for  the  plaintiff. 
Jindai,  S.  G.,  and  Curwaod,  for  the  defendants. 

[Attornies — Vizard  4r  B.,  and  Fynmort  4r  Co.'\ 


Rex  v.  Cross.  ^^'  ^3M. 

Indictment  for  a  nuisance  in  keeping  a  house  for  if  a  party  set  up 
sUughtering  horses,  at  a  place  called  Bell  Isle,  in  the  ""^^"^^^ 
parish  of  St.  Mary,  Islington.    There  were  also  counts  habitations  and 

*  ^  o  public  roads,    * 

and  after  that 
new  houses  are  built,  and  new  roads  constructed  near  it,  the  party  may  continue  his  trade,  although 
it  be  A  nuisance  to  pevwms  inhabidng  such  houses  or  passbg  along  such  road«. 

TOL.  IL  KK 
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firamed  on  a  prirate  act  of  parliament,  59  Greo*  S,  c  S9, 
8.  88,  on  which  no  question  was  raised.  Flea — ^Not 
Guilty. 

It  was  proved  that  very  offensive  smells  proceeded  from 
the  defendant's  slaughtering  house,  to  the  annoyance  of 
those  who  lived  near  it,  and  also  of  persons  wtio  passed 
along  a  turnpike  road,  leading  from  Battle  Bridge  to  Hd- 
loway. 

The  defendant  put  in  a  certificate  and  license,  under 
the  statute  26  Geo.  S,  c.  71,  s.  1,  authorising^him  to  keep 
a  house  for  the  slaughtering  of  horses. 

Abbott^C.  J. — This  certificate  is  no  defence;  and 
even  if  it  were  a  license  from  all  the  magbtrates  in  the 
county  to  the  defendant  to  slaughter  horses  in  this  voy 
place,  it  would  not  entitle  the  defendant  to  continue  the 
business  there,  one  hour  after  it  becomes  a  public  nuisance 
to  the  neighbourhood.  If  a  certain  noxious  trade  is 
already  established  in  a  place  remote  from  habitations 
and  public  roads,  and  persons  afterwards  come  and  build 
houses  within  the  reach  of  its  noxious  effects ;  or  if  a  pubfic 
road  be  made  so  near  to  it  that  the  carrying  on  of  the 
trade  becomes  a  nuisance  to  the  persons  using  the  road; 

« 

in  those  cases  the  party  would  be  entitled  to  contmue 
his  trade,  because  his  trade  was  legal  before  the  erection 
of  the  houses  in  the  one  case,  and  the  making  of  the  road 
in  the  other. 

Verdiet^Gnilty. 

Scarlett f  Gumey  and  Adolphus,  for  the  prosecutioii. 

The  defendant  in  person. 

[Attondes— lim  4>  Seaddmg,  sad  CoUmm.'} 
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XNDICTMENT  for  a  nmsancey  in  carrying  on  the  trade  of  a  varnish  ^^  support  an 

maker^  at  BeU  lale,  in  the  parish  of  St  Mary,  Islington.    This  indict-  indictment  for  a 

1  .•■  -  3         i.  t>  n    1*  ^    nuisance,  it  u 

ment  aJso  contained  counts  framed  on  the  pnvate  act  of  Parliament,  ^^^  necessary 

59  Geo.  3,  c.  d9>  a.  88,  on  which  no  question  was  rwsed.  tliat  the  smclh 

For  the  prosecution  it  was  proved  that  offensive  smells  proceeded  Should  iieinjuri- 
from  the  defendant's  manufactory,  to  the  annoyance  of  persons  passing  ous  to  health,  it 
along  a  road  leading  from  BatUe  Bridge  to  Highgate.    ,  ti,e>1^offeil 

Tbe  defence  put  in  proof  was,  that  the  smells  that  proceed^  from  sive  to  the 
the  defendant's  maauiiMlory»  were  not  injurious  to  health;  and,  se-  '^'^'^ 
condly,  that  at  Bell  Isle,  and  in  the  immecBate  neighbourhood  of  the 
defendant's  manufactory,  there  were  several  houses  for  slaughter- 
ing horses,  a  brewery,  a  gas  manufactory,  a  melter  of  kitchen  stuff, 
and  a  blood  boiler;  and  that  although  the  accumulation  of  all  the 
smelLi  was  offensive,  yet  that  the  defendant's  alone  would  not  have 
been  so^  and  therefore  was  no  nuisance^ 

Abbott,  C.  J.-^It  is  not  necessary  that  a  public  nuisance  should  be 
njurions  to  health;  if  there  be  smells  offensive  to  the  senses,  that  is 
enough,  as  the  n^hbourhood  has  a  right  to  fresh  and  pure  air.  It 
has  been  proved  that  a  number  of  other  offensive  trades  are  carried  on 
near  this  place,  knackers,  melters  of  kitchen  stuff,  &c.  but  the  presence 
of  other  nuisances,  will  not  justify  any  one  of  them;  or  the  more  nui- 
sances there  were,  the  more  fixed  they  would  be;  however,  one  is  not  the 
less  subject  to  prosecution  because  others  are  culpable.  The  only 
question  therefore  is  this — Is  the  business  as  carried  on  by  the  defend- 
ant productive  of  smells  offensive  to  persons  passing  along  the  public 
highway? 

Verdict — Guilty. 

Scarlett^  Gumey,  and  Adolphus,  for  the  prosecution. 

Defunanf  C  S.,  and  Chittyf  for  the  defendant 

[Attornies—rtfMf  ^  Scadding,  and  Martin,'] 

In  the  case  of  Rex  v.   White  that  the  smell  should  be  unwhoU'- 

and  Ward,  I  Bur.  337,  Lord  Mam-  tome,  it  is  enough  if  it  renders  the 

Jield  lays  down,  that,  to  constitute  enjoyment  of  life  and  property 

a  nuisance,  "  it  is  not  necessary  uncomfortable. 
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1826. 

Dec.  Uth, 

If  by  a  private 
actofpartia- 
ment,  all  houiet 
for  the  slaugh- 
tering of  hones 
within  one 
thousand  yards 
of  a  certain 
workhouse,  are 
to  be  deemed , 
public  nuisances 
and  removed; 
but  if  they  ex- 
isted before  the 
act,  the  owneia. 
Are  toreoeiyea 
compensation : 
—Held,  that  if 
an  indictment  be 
framed  at  com- 
mon law  with 
counts  on  that 
act,  the  defend- 
ant may  be  con- 
victed if  he  so 
carried  on  the 
trade  as  to  make 
it  a  public  nui- 
sance, and  that 
he  is  not  then 
entitled  to  any 
compensation. 


Rex  w.  Watts. 

Indictment  for  a  nuisance  in  using  a  certun  boose  for  ilaush- 
tering  of  horses.  The  first  five  counts  were  framed  on  a  private  art  of 
Parliament,  69  Geo.  3,  c.39,  s.88,  for  keeping  a  slaughter  hooaefor 
the  killing  of  horses,  within  one  thousand  yards  of  St.  Pancras  WoH^- 
houae;  the  sixth  and  seventh  counts  were  for  a  nuisance  at  common 
law.    Plea— Not  Guilty. 

It  was  proved  that  the  defendant  kept  a  slaughter  house  for  the 
killing  of  horses,  mthin  eight  hundred  and  forty-four  yards  of  St  ho- 
cras  Workhouse,  and  it  was  also  proved  that  smells  proceeded  from  H, 
which  were  a  great  nuisance  to  persons  passing  along  the  a^loiaiBg 
highway. 

HoUt  for  the  defendant — I  submit  that  the  defendant  ought  not  to  be 
convicted,  because  by  the  private  act  of  Parliament,  45  Geo.  3^  c  99, 
1 56  (a),  it  is  enacted,  that  if  any  person  should  keep  aslaagbtcrbovse 


(a)  By  the  private  act  of  Par- 
liament, 45  Geo.  3,  c.  99,  s.  56, 
after  reciting  that  **  whereas  it  is 
of  great  consequence  not  only  to 
the  preserving  of  the  health  of  the 
poor,  who  may  be  assembled  in 
the  said  workhouse,  [of  the  parish 
of  St  Pancras,]  but  to  the  pre- 
venting of  the  spreading  of  con- 
tagious disorders,  that  no  infec- 
tious, or  noxious,  or  unwholesome 
trade  or  business  should  be  car- 
ried on  near  to  ssdd  workhouse; 
it  is  enacted  ■*  that  if  any  person 
or  persons  shall  keep  or  employ 
any  house  or  place  for  the  pur- 
pose of  slaughtering  or  killing  any 
horse,  mare,  or  gelding,  colt,  filly, 
ass,  mule,  bull,  ox,  cow,  heifer, 
calf,  sheep,  hog,  or  other  cattle, 
which  shall  not  be  killed  for 
butchers'  meat,  or  of  boiling  or 
preparing  varnish,  or  oil,  or  of 
carrying  on  any  other  infectious, 
noxious,  orun  wholesome  business, 
within  the  distance  of  one  thou- 


sand  yards  from  the  woikboue, 
to  be  erected  by  virtue  of  this  act, 
every  such  house,  or  place,  kept 
for  such  purpose,  shall  be 
ed '  and  taken  to  be  a 
and  public  nmsanoe,  and  sbdl 
and  may  be  removed,  taken  down 
or  abated,  acoor£ng  to  law,  with 
respect  to  nuisances;  and  in  case 
any  person  or  persons,  who  before 
the  passing  of  this  act  shall  have 
erected,  kept,  used,  and  employ- 
ed any  house  or  place  for  any  of 
the  purposes  aforesaid,  shall  tUak 
himself,  herself,  or  themselfas  ag- 
grieved by  the  removing  or  takia; 
down  of  such  house,or  the  ab«e- 
ment  of  such  nnisanoe  as  afon- 
said,  it  shall  and  may  be  lawfol  to 
and  for  the  sud  directofs,  aad 
they  are  hereby  required,  on  ap- 
plication to  be  made  to  them  st 
one  of  their  meetings,  by  the  par- 
ty or  parties  considering  humtM, 
herself,  or  themsdves  aggricw^ 
as  aforesaid,  to  make  s«di 


MICHAELMAS  TERM,  7  GEO.  IV. 

for  the  slaughtering  of  hones,  within  one  thousand  yards  of  the 
workhouse,  such  house  should  be  deemed  a  nuisance,  and  be  removed 
according  to  law :  but  that  section  further  enacts,  that  if  any  person  had 
kept  any  such  place  for  such  purposes,  before  the  passing  of  that  act, 
and  should  be  aggrieved  by  the  removal  of  it,  he  should  be  entitled  to 
a  compensation,  to  be  estimated  in  the  manner  there  pointed  out.  Now, 
the  defendant  carried  on  the  business  before  the  passing  of  that  act. 
It  is  true  that  the  88th  section  of  the  private  act  59  Geo.  3,  c.  39  W; 
does  not  speak  of  any  compensation;  but  it  urill  be  seen  that  that  sec-' 
tion  implies  only  to  persons  who  *'  ihall  keep  or  use  any  house  or  place 
for  the  slaughtering  or  killing  any  horse,  &c."  which  clearly  relates 
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penaation  to  such  party  or  parties 
for  the  damage  by  him,  her,  or 
them  sustained  as  above  mention- 
ed, as  to  the  said  directors  shall 
seem  reasonable;  and  in  case  such 
party  or  parties,  and  the  said  direc- 
tors cannot  agree  as  to  the  amount 
of  any  such  compensation,  tiien 
and  in  every  such  case,  such  com- 
pensation shall  be  ascertuned  and 
settled  by  a  Jury,  to  proceed  in 
like  manner  as  hereinbefore  ^- 
rected  with  regard  to  making 
satisfaction  and  compensation  to 
tenants  for  years,  of  any  ground 
or  buildings,  required  for  the  pur- 
pose of  tUs  act ;  and  for  the  pur- 
pose of  convening  such  Jury,  it 
shall  and  may  be  lawful,  to  and 
for  the  said  directors,  to  adopt  the 
same  form,  and  to  use  the  same 
powers  and  authorities  as  they  are 
her^before  in  that  respect  au- 
thorisf^  and  empowered  to  adopt 
and  use;  and  the  money  requisite 
for  such  satisfaction  and  compen- 
sation shall  be  paid  out  of  the 
monies  to  be  nused,  leried,  and 
collected  in  execution  of  this  act, 
or  which  shall  c6me  to  the  hands 
of  the  said  ctirectors,  or  their  trea- 
surer by  virtue  thereof/  " 

(6)  The  private  act  of  Parlia- 
ment 59  Geo.  3,  c.  39,  s.  88,  which 


repeals  the  former  statute,  after 
reciting,  that ''  whereas  it  is  of 
great  consequence  not  only  to  the 
preserving  of  the  health  of  the 
poor  who  may  be  assembled  in 
the  sud  workhouse,  but  to  the  pre- 
venting of  the  spreading  of  conta^ 
gious  disorders,  that  no  infectious, 
noxioHS,  or  unwholesome  trade  or 
business  should  be  carried  on  near 
to  the  said  workhouse,  enacts '  that 
if  any  person  or  persons  ihail  keep, 
lae  or  employ  any  house  or  place 
for  the  purpose  of  slaughtering  or 
killing  any  horse,  ass,  mule,  bull, 
ox,  cow,  heifer,  calf,  sheep,  hog, 
or  other  cattie,  which  shall  not  be 
killed  for  butchers'  meat,  or  of 
boiling  or  preparing  varnish,  or 
oil,  or  of  carrying  on  any  other 
infectious,  noxious,  or  unwhole- 
some buriness,  within  the  distance 
of  one  thousand  yards  from  the 
workhouse,  every  such  house  and 
place,  kept  for  such  purpose,  shall 
be  deemed  and  taken  to  be  a  com- 
mon and  public  nuisance,  and 
shall  and  may  be  removed,  taken 
down,  or  abated,  and  the  person 
or  persons  who  shall  keep,  use, 
or  employ  the  same  may  be  pro- 
ceeded agunst  by  incBctment  or 
otherwise,  according  to  law,  with 
respect  to  nuisances.'  ** 


1826. 

Rbx 

Watts, 
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to  persons  who  shall  b^n  to  ke^  such  housea  after  the 
this  latter  statute.    The  former  statute,  45  Geo.  3,  b  indeed  now 
ed  by  the  stat.  69  Geo.  3 ;  but  I  submit  that  that  earlier  statote  woQld 
still  apply  to  all  eases  which  occurred  before  the  pasang  of  the 
69  Geo.  3,  which  repealed  it 


Abbott^  C.  J.— If  the  defendant's  slaughterin|(  home  was  so 

ducted  as  to  be  a  public  ndsance  at  common  law,  the  parish 

any  time  have  caused  it  to  be  removed,  and  I  am  deaiiy  of  opimonthsit 

in  this  case  it  was  so  conducted  as  to  be  a  nuisance  at  commoA  fanr, 

and  that  the  defendant  would  not  hare  been,  and  is  not,  entitled  lo  aoy 

compensation. 

Verdict-^Oidhy. 

Scarlettj  Gumey  and  Adolphuh  for  the  prosecation. 
Holt  and  Parke,  for  the  defendant. 

[AttorrAet-^Timt  1^  Seaddimg,  ^nd  SmUk  1^  Bwekafeld,} 


Dee.  Uth.     ToD  and  Others  v.  The  Eari  of  Winchelsea  and  Others. 

To  constitute  a  ISSUE  directed  by  Lord  Gifford,  late  Master  of  the 
S^mSb!!^!^  Rolls,  to  try  whether  the  late  Duke  of  Roxburgh  derised 

it  is  not  neco-    his  real  estates  or  not. 

sary  that  the 

testator  should        The  real  question  was,  whether  his  will  was  duly  attest* 

witncsles^gtt  *  ®^  Under  the  statute  of  frauds. 

the  attwtations ;       j^  appeared  that  his  Ghrace  was  lU  at  his  house  in  St 

it  is  suffiaenc  if  '^f 

he  wer«  in  such  James*s  Square,  and  that  Mr.  Dundas,  an  eminent  writer 

a  situadon  that 

he  might  tee       to  the  signet  at  Edinburgh,  drew  his  wilL    Sir  Coutts 

i^m  attest        Trotter,  who  was  one  of  the  subscribing  witnesses,  stated 

If  on  the  e«.  t^at  on  the  19th  of  March,  1804,  which  was  the  night  be- 

dence  it  appear  '  '  ^^ 

that  the  testator  fore  hb  Grace's  death,  he  was  at  his  Grace's  house  in  St. 
get  out  of  bed,  Jamcs's  Square,  to  attest  the  will  in  question.  The  Duke 
ftd^iheUiCT^Ac  ^^^  V^  ^^^»  *"^  ^^®  ^^^^  ^*®  ^P®**  between  hb  Grace's 

attestation    was 

ogned  in  tlie  same  room  in  wliich  he  was,  or  in  the  next  room  the  door  being  open ;  It  will  be  fv  Ac 
Jury  to  say,  whether  tlic  will  was  attested  either  in  the  same  room,  or  in  sodi  a  part  of  dM  aeit 
room  that  the  testator  wught  tee  them  sign  the  attestation:  in  citho'  of  those  cases  the  ■tlwiMiw 
Is  good.  But  if  the  Jury  should  think  that  the  attestation  was  signed  by  the  witnesaes  at  a  pst 
of  the  next  room  where  the  testator  eouid  not  see  them,  that  Is  not  a  good  awestatiiwi, 
ing  the  door  between  the  two  rooms  was  open,  and  the  testator  o^g^t  hear  what  tht 
said  in  the  next  room,  if  they  spoke  in  the  ordinary  tone  of  Toioe. 
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bed*room  and  a  room  caUed  the  writing-rooin.  The  Duke 
signed  the  will  in  bed,  being  supported  with  pillows;  he 
was  exhausted  by  signing  his  name  to  the  first  sheet,  but 
his  position  being  changed,  he  signed  the  others.  After 
his  Grace  had  signed  the  whole  of  the  sheets  of  the  will. 
Sir  Coutts  Trotter  stated,  that  as  far  as  he  recollected,  he 
took  leave  of  the  Duke>  and  himself  with  the  other  wit* 
nesses,  and  Mr.  Dundas,  then  went  into  the  writing-room, 
the  door  between  the  rooms  remaining  open,  and  that  the 
witnesses  signed  their  names  to  the  attestation,  on  a  table  in 
the  writing-room,  but  what  sort  of  table  it  was,  or  where 
it  stood,  he  could  not  remember.  Sir  Coutts  Trotter  also 
could  not  say  whether  the  Duke  could  see  them  when 
they  signed  the  attestation;  nor  did  he  then  know  that  it 
was  material  that  his  Grace  should  do  so;  but  the  witness 
thought  that  a  person  in  one  of  the  rooms  could  hear  what 
passed  in  the  other,  if  the  persons  there  spoke  in  the  or- 
dinary tone  of  conversation. 

Mr.  Baptiste,  another  of  the  subscribing  witnesses, 
whose  deposition  taken  on  interrogatories  was  read>  he  be- 
ing too  ill  to  attend,  stated,  that  he  believed  the  will  was  at- 
tested in  the  room  where  his  Grace  was,  but  that  he  was  not 
positive.  It  however  appeared  that  when  that  witness  made 
dejiosition  as  to  the  Scotch  estates  of  the  Duke  of  Rox- 
burgh, he  then  thought  the  will  was  attested  in  the  adjoin- 
ing room.    The  other  subscribing  witness  was  dead. 

It  was  proved,  that  as  his  Grace  lay  in  bed,  he  could 
only  see  one  end  of  the  writing  room ;  and  that  there  were 
three  tables  in  it,  one  in  the  middle  of  the  room,  which 
as  he  lay  in  bed  he  could  not  see,  another  which  stood  in 
a  pier  between  two  windows,  which  he  could  see  as  he  lay 
in  bed,  and  a  third  which  was  a  moveable  table  running 
on  castors,  which  he  could  also  see  as  he  lay  in  bed,  if  it 
was  wheeled  near  the  door,  or  to  that  end  of  the  room 
where  the  pier  table  stood. 

lindal,  S.  G.,  for  the  defendants. — Upon  this  evidence 
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it  must  be  ta^en  that  the  will  was  attested  in  the  room  ad- 
jacent to  that  in  which  hb  Grace  lay  in  bed;  and  it  moat 
be  proved  to  the  satisfaction  of  the  Jury,  that  the  will  was, 
in  point  of  fact,  attested  by  the  witnesses  in  such  a  situa- 
tion  that  the  testator  could  see .  them  sign  their 
Now  here^  at  the  most,  it  is  quite  doubtful,  becaiuie» 
was  attested  on  the  table  in  the  middle  of  the  room,  as  it 
most  likely  was,  it  was  quite  impossible  for  his  Grace  to 
see  them ;  and  if  th^  Jury  cannot  say,  on  their  oaths,  that 
the  will  was  attested  where  he  could  see  the  witneasea  at- 
test it,  it  is  no  more  a  valid  will  than  if  it  had  been  attest- 
ed by  two  witnesQi^s  instep  of  three, 

Scarlett,  in  reply. — I  submit  that  the  witneaaea  might 
have  attested  the  will  on  the  pier  table,  or  the  moveaUe 
table,  or  that  the  testator  might  have  got  out  of  bed  and 
come  to  the  door  of  the  writing-room,  ao  as  to  have  seen 
every  part  of  that  room.  But  I  don't  put  it  upon  that.  I 
contend,  that  although  the  attestation  must  be  in  the  tea- 
tator's  presence,  yet,  that  the  word  "  presence,"  when  yoo 
depart  from  the  hteral  meaning,  must  be  taken  to  mean 
this,  that  the  will  shall  be  attested  before  there  ia  the  op- 
portunity of  fraud,  or  unfair  dealing,  and  that  ocular  pre- 
sence not  being  necessary,  if  it  is  an  unbroken  acticm,  and 
substantially  in  the  same  place,  that  is  enough.  If  diat  is 
not  so,  to  what  extent  are  we  to  go?  If  all  the  partiea  had 
remained  in  the  faame  room,  and  there  had  been  a  acieen 
over  which  the  testator  could  have  looked,  or  if  the  bed 
curtains  had  been  drawn,  those  would,  either  of  them,  have 
been  sufficient.  Now  I  submit  that  ^he  witnesses,  in  this 
case,  were  virtually  in  the  presence  of  the  testator,  during 
the  whole  time ;  he  used  both  these  rooms  as  a  sick  man, 
and  none  left  the  place  till  the  whole  was  concluded.  If 
the  bed  curtains  were  drawn,  and  the  witnesses  had  re- 
mained in  the  room,  that  would  have  been  good;  why  t 
because  the  testator  might  have  drawn  back  the  curtain: 
so  here  the  testator  might  have  got  out  of  bed  while  they 
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wdre  signing  the  attestation,  and  so  have  seen  them  at  any 
part  of  the  writing-room.  Eye-sight  is  just  as  much  ex- 
dttded  by  a  curtain  as  a  wall,  and  the  testator  irettinir  out  •- 

of  bed  and  looking  through  the  door,  is  just  as  possible  as  bxa. 
drawing  back  the  curtain.  If  the  testator  might  see  the' 
attestation,  that  is  enough,  no  matter  whether  he  did  or 
not ;  and  it  should  not  be  forgotten  that  Sir  Coutts  Trot- 
ter proves  that  they  were  within  hearing  during  the  whole 
ofthe^time. 

\ 

Abbott,  C.  J.  (in  summing  up  to  the  Jury) — The 
question  is,  whether  this  will  was  attested  in  the  presence 
of  the  Duke  of  Roxburgh.  By  the  stat.  of  King  Charles 
the  Second,  it  is  required  that  the  witnesses,  who  attest  a 
will  of  lands,  shall  do  so  in  the  presence  of  the  testator, 
and  you  have  to  consider  whether  they  did  so  in  this  case. 
As  to  what  shall  be  held  to  be  ''in  the  presence  **  of  the 
party]  it  cannot  be  necessary  that  it  should  be*in  his 
sight,  as  the  testator  might  have  lost  his  sight,  and  in  such 
cases  other  circumstances  have. been  held  to  be  su£Scient. 
The  rule  to  be  drawn  from  all  the  decisions,  which  I  mean 
to  leave  to  you  as  the  law,  is  this :  was  or  was  not  the  will  at- 
tested by  the  witness  in  such  a  place  that  the  Duke  of  Rox- 
burgh might  have  seen  what  they  were  doing;  I  don*t  say 
that  it  is  necessary  that  you  should  be  satisfied  that  he  did 
see  them.  If  it  were  attested  in  the  room  in  which  he  was, 
it  is  clear  upon  the  cases  that  that  is  su£Scient ;  if  a  table  was 
brought  to  the  door,  he  might  then  have  seen ;  but  if  it  was 
done  on  the  table  in  the  middle  of  the  room,  he  could  not. 
As  to  the  supposition  that  he  got  out  ofbed,  I  think  that  there 
is  no  foundation  for  that,  because  he  was  assisted  to  rise  in 
his  bed,  and  was  exhausted  by  the  writing  of  his  name  the 
first  time.  One  witness  says,  the  will  was  attested  in  the 
room,  but  Sir  Coutts  Trotter  thinks  otherwise ;  and  the  for- 
mer, on  another  examination,  said,  that  he  thought  the  will 
was  attested  in  the  next  room.  But  it  does  not  follow  that 
the  Duke  could  not  see  the  attestation,  because  it  was  at- 
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tested  in  the  adjoining  room.  If  it  was  executed  at  tbe 
pier  table  he  might  have  seen  it,  or  if  the  moveable  table 
was  placed  in  one  part  of  the  room,  he  might  alao  luiTe 
seen  it.  You  will  therefore  have  to  say,  whether  the  will 
was  attested  in  the  bed-romn;  if  so,  there  is  no  doubt;  but 
if  you  think  it  was  attested  in  the  other  room,  whether  it 
was  attested  in  such  a  part  of  that  room  that  the  testator 
might  have  seen  the  witnesses  attest  it:  in  either  of  dioee 
eases,  the  plaintiffs  are  entitled  to  a  verdict.  But  S 
think  otherwise,  I  am  opkiion  that  in  point  of  law  yoo 
to  find  a  verdict  for  the  defendants. 


Verdict  for  the  plaintiflb. 

Scarletif  Gumey,  Jacobs  and  Jardine^  for  the  plaintifi. 

Tindal,  S.  G.,  Denman,  C.  S.,  Brougham,  S.  M.  PhU^ 
lips  and  Stewart,  for  the  defendants. 

[Atloraies— JPott 4-  Co.^9xA  Hcgen  tf  C] 

The  authorities  on   this  sub-     Powell  on  Devises,  (Jans.  ££(.} 
ject  wUl  be  found  collected  in     from  p.  80  to  p.  112. 


Bee.  15M. 


HicRENBOTHAM  9.  Oroves  and  Others. 


lfA.ktAhoiMe  Trespass  for  breaking  and  entering  the  plaintiflTs 
JJ^^*^*  house,  and  taking  away  his  goods.  Plea— General  issue. 
the  leaie  thaU        It  appeared  that  the  plaintiff  had  been  for  some  yean 

detennine  on  B.  ^  t_    wt       1     • 

committing  any  the  owner  and  occupier  of  the  Petersburgh  Hotel,  in 
^on  whldT?"  Dover  Street,  Piccadifly ;  and  that  on  the  29th  of  Septan- 
u!^uh^d  *>^*  1820,  the  plaintiff  granted  a  lease  of  the  hotd  to  a 

issue;  and  by 

another  deed  of  tbe  same  date,  A.  grants  the  use  of  the  fomiture  to  B.  in  like  manner,  and  with 
a  similar  ooTenant,  to  allow  A.  to  resume  the  possessioD  of  the  furniture  00  die  commiMen  of  aa 
act  of  bankruptcy :  if  B.  become  bankrupt,  and  the  Jury  find  that  B.  was  die  reputed  owns  of 
thefhrniture,  it  win  pass  to  the  assignees  notwithstanding  these  eovenants ;  tnd  if  it  be  prated,  an 
the  one  side,  that  aereral  of  the  servants  of  B.,  and  many  of  Us  customers  knew  that  the  goods  be- 
longed to  A.t  and  on  the  other  side,  several  of  B/s  creditors  prove  that  they  oonaideRd  Ae 
goods  to  beloag  to  B.,  and  gave  him  credit  upon  the  faith  of  them;  and  that  he  acted  as  naslri  ti 
the  house,  ftc.  it  will  be  for  the  Jury  to  say,  whether  B.  was  held  out  to  tbe  world  as  the 
of  the  goods,  and  obtaiBed  credit  by  the  posaosion  of  them. 
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person  named  Hodgson,  for  a  term  of  fourteen  years  and 
three  quarters,  wanting  ten  days,  at  a  rent  of  4O0L  a  year; 
and  there  was  a  covenant  that  the  lease  should  be  void  in 
case  that  Hodgson  should  commit  any  act  of  bankruptcy^ 
on  which  any  commission  of  bankruptcy  should  issue. 
By  another  deed  of  the  same  date,  the  plaintiff  granted 
to  Hodgson  the  use  of  the  furniture,  &c.  contained  in  the 
hotel,  at  a  further  sum  of  600/.  a  year ;  and  this  deed  also 
contained  a  covenant  that  Hodgson  should  be  at  liberty  to 
purchase  the  goods,  and  also  a  covenant  that  his  interest 
in  the  goods  should  be  at  an  end,  and  be  determined  on 
his  committing  any  act  of  bankruptcy,  on  which  any  com- 
mission of  bankrupt  should  issue  against  himi  and  that  the 
plaintiff  should  again  resume  the  possession  of  the  goods* 
In  the  month  of  March,  1828,  Hodgson  having  become 
insolvent,  a  commission  of  bankrupt  was  sued  out  against 
him,  on  the  petition  of  Joseph  Gibson,  and  on  this  com- 
mission Hodgson  was  declared  a  bankrupt.    Two  of  th6 
defendants  were  appointed  assignees  under  it,  the  other 
defendants  were  the  solicitor,  messenger,  and  others,  per- 
sons acting  under  their  authority*     In  the  month  of  Aprils 
1883,  the  plaintiff  brought  an  ejectment  to  recover  posses- 
sion of  the  hotel,  in  consequence  of  the  forfeiture  of  the 
lease  by  reason  of  the  bankruptcy  of  Hodgson.    In  this 
ejectment  judgment  for  the  plaintiff  was  entered  upi  and 
possession  delivered  to  the  present  plaintiff,  under    a 
writ  of  possession  on  the  ISth  of  June,  18S3.    The  plain- 
tiff being  thus  in  possession,  the  defendants,  on  the  16th 
of  June,  1823,  came  to  the  hotel,  and  having  broken  in  a 
panel  of  the  door,  took  away  the  whole  of  the  furniture  of' 
the  hotel,  which  was  the  same  that  had  belonged  to  the 
plaintiff,  and  had  been  used  by  Hodgson,  under  the  deed 
of  the  29th  of  September,  1820.    They  took  the  furniture, 
alleging  that  it  had  belonged  to  Hodgson,  and  that  it  had 
passed  to  his  assignees.    Some  time  after  this  the  commis- 
sion of  bankrupt  against  Hodgson  was  superseded. 

On  these  facts  the  plaintiff  claimed  a  compensation  for 
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the  injury  done  to  .his  hou^e^  and  to  the  futnitjEure  in  (he 
HicKBNBo-'    removal  of  it ;  and  also  for  the  loss  occasioned  to  him  by 
THAM       « being  deprived  of  the  use  of  it  for  ten  months^  at  the  expire 
GhgvbsI'     ation  of  which.period  he  had. obtained  the  possession  of  it 
In  anticipation  of  the  defence,  it  w^  proved  by  one  of  the 
waiters  at. the  hotel,  that  he  knew  that  the  goods  w&t 
the  property,  of  the.  plaintiff,  and  not  of  Hodgscm;  and 
that  some  of.  the  other  servtots,  and  many,  of  the  custom- 
ers of  the  house  knew  that  also,  but  that  other  customers 
did  not.    ... 

The  defence  as  to  the  goods  was  this,  that  after  the 
commission  of  bankrppt  against  Hodgson  was  superseded, 
another  commission  of  bankrupt  was  sued  out  against  him 
.  on  the  petition  of  the  plaintiff,  on  which  he  was  dedaied 
a  bankrupt,  and  the  plaintiff  and  another  appointed  S8« 
signees.  And  it.  was  contended  that  Hodgson  wsi  the 
reputed  own.er  of:  the  goods,  aod  that  dierefore  the  pliin- 
tiff  could  not  recover  for  the  taking  of  them ;  because,  un- 
der the  second  coaunission,  they  had  passed  to  the  plaintiff 
and  another  as  assignees  of  Hodgson:  and  it  was  further 
contended,  that  the.  covenant  in  the  second  deed  of  the 
SOth  of  September,  could  make  no  difference,  if  Hodgson 
was  the  reputed  owner  of  these  goods.  To  shew  that  he 
was  the  reputed  owner  of  the  goods,  it  was  proved  that 
when  he  took  the  possession  of  the  hotel,  the  name  of  it 
was  changed  from  the  Petersbuigh  Hotel  to  Hodgson's 
Hotel ;  and  that  the  business  was  carried  on  for  two  yean 
in  his  name,  and  four  of  the  tradesmen  withwhom  Hodgson 
dealt  while  he  kept  the  hotel,  proved  that  they  considered 
him  as  the  owner  of  the  goods,  and  that  they  gave  him  credit 
on  the  faith  of  the.  property  they  saw  in  the  house;  and  as 
a  further  proof  that  the  plaintiff  himself  treated  the  goods 
as  the.  property  of  the  assignees  of  Hodgson  under  the 
second  commission,  it  was  proved,  that  he  went  with  the 
messenger  under  that  commission,  and  obtained  possessioo 
of  the  goods  from  two  of  the  defendants  under  the  warrant 
of  the  commissioners  acting  under  that  commissioa. 
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Scarlett f  in  reply. — I  submit  that  HodgJBon  was  not  to 
be  considered  as  the  reputed  owner  of  these  goods.  If 
the  goods  had  originally  b^en  Hodgaon'sj  and  he  had  exe- 
cuted a  bill  of  sale  of  them,  and  still  been  allowed  to  haire 
the  disposition  of  them,  then  the  case  might  have  been 
otherwise;  but  here  he  had  only  a  particular  interest  in 
them,  and  had  no  right  to  t  sell  or  dispose  of  them;  and 
where  the  party  has  but  the  limited  right  of  using  the 
goods,  and  not  the  right  of  selling,  pawning  or  disposing 
of  them,  he  cannot  be  considered  as  the  reputed  owner 
of  them.  '  In  the  case  of  Mutter  v.  Moss  (a),  it  was  held, 
that  where  a  person  bought  a  house  and  goods,  and 
permitted  the  vendor  to  remain  in  possession  for  three 
months,  the  vendor  was  in  possesion  of  a  distinct  interest, 
and  was  not  to  be  considered  as  ^he  routed  owner  of  the 
goods ;  and  further,  I  apprehend  that  when  the  plaintiff 
entered  under  the  writ  of  possession,  on  the  ISth  of  June, 
an  end  had  been  put  to  the  deeds,  and  that  the  plaintiff 
was  in  possession  as  owner  of  the  house  and  of  all  in  it. 
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Abbott^  C.  J.  (in  summing  up  to  the  Jury) — ^As  to 
the  breaking  of  the  house,  the  plaintiff  is  entitled  to  a  ver- 
dict; but  the  most  important  question  in  this  case  is,  whe- 
ther the  goods  are  to  be  considered,  in  law,  as  the  proper- 
ty of  the  plaintiff.  The  counsel  for  the  defendants  say, 
that  this  was  a  case  of  reputed  ownership,  and  the  ques- 
tion therefore  is,  whether  these  goods  were  suffered  to  be 
in  the  possession  of  Hodgson,  in  such  a  manner  that  he 
was  the  reputed  owner  of  them.  If  you  think  that  he 
was  held  out  to  the  world  as  the  reputed  owner,  and  that 
he  ol^^ained  credit  from  the  possession  of  them,  I  am  of 
opinion  that,  in  point  of  law,  they  would  pass  to  his  as- 
signees. It  appears  that  Mr.  Hickenbotham  had  kept 
this  hotel,  and  that  he  granted  a  lease  to  Hodgson,  in 
which  there  was  a  covenant  that  if  Hodgson  committed 
any  act  of  bankruptcy,  on  which  a  commission  of  bank- 
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nipt  should  issue,  that  the  plaintiff  should  resume  hii 
possession.    By  another  deed,  Mr.  Hickenbotham  demised 
the  furniture  to  Hodgson,  who  was  to  be  at  Kberty  to  pur- 
chase it  on  certain  terms  set  forth  in  the  deed;  and  this 
deed  also  contains  a  clause  that  the  plaintiff  shall  resume 
the  possession  of  the  furniture,  if  Hodgson  should  com- 
mit any  act  of  bankruptcy,  on  which  a  commission  should 
issue.    But  those  were  private  contracts  between  these 
parties,  and  being  unknown  to  the  world,  they  will  not 
help  the  plaintiff,  if  you  think  that  these  goods  were  m 
the  order  and  disposition  of  the  bankrupt.    For  two  jem 
the  bankrupt  lires  in  the  house  as  the  owner  of  it,  hii 
name  is  put  up  as  the  master  of  it,  and  he  acts  as  soch. 
It  is  true,  that  he  told  one  of  his  servants  that  he  had  it 
as  a  ready  furnished  house,  and  also' that  many  customers 
knew  that,  but  many  did  not.    But  although  the  caston- 
ers  of  the  house  might  be  aware  of  the  fact,  it  does  not 
follow  that  the  world  at  large  knew  it ;  and  those  persoos 
who  did  know  it  were  all  debtors  of  the  house,  and  not  cre- 
ditors ;  and  three  or  four  of  Hodgson's  creditors  prove  diat 
they  gave  credit  to  him  as  the  owner  of  the  property. 
The  case  cited  was  that  of  a  house,  which  was  a  prtnte 
dwellmg;  and  what  is  most  important,  it  was  found  ss  i 
fiict^  that  the  real  ownership  of  the  property  was  public 
and  notorious.    If  that  was  known,  nobody  could  be  de- 
ceived, which  is  most  material.    When  the  first  commi^ 
sion  was  superseded,  there  seems  to  have  been  nothing 
to  prevent  the  plaintiff  from  claiming  the  goods,  unless  be 
felt  that  there  was  a  difficulty  about  the  reputed  owner- 
ship ;  but  instead  of  doing  that,  the  plaintiff  himself  takes 
out  a  second  commission  against  Hodgson,  and  under  a 
warrant  granted  by  the  commissioners  under  that  commis- 
sion, he  gets  possession  of  the  goods.    This  is  a  strong 
fact.     Why  should  he  have  recourse  to  process  under  a 
second  commission,  if  he  were  not  conscious  that  he  bad 
put  himself  in  such  a  situation  as  to  let  Hodgson  appear 
as  owner  of  the  goods.    This,  however,  is  not  eondu8rre> 
but  is  a  strong  fact  for  your  consideration.    But  if  you 
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tfiink  the  reputed  ownership  made  out^  the  plaintiff  is  still 
entitled  to  damages  for  the  breaking  of  the  house. 

Veidiot  for  the  plaintiff^  damages  40«.  for  the  break- 
ing of  the  house;  and  the  Jury  found  that 
Hodgson  was  the  reputed  owner  of  the  goods* 

Scarlett i  F.  PoBock,  Brougham,  and  Law,  for  the  plaintiff* 

Chameyi  Denman,  C.  J«»  Curwood,  CampbeU,  E.  Lawes, 
and  Alexander^  for  the  respectiye  defendants* 

[Attornies— P(^,  and  Wdk.'] 
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In  the  case  of  MuUer,  As- 
signee  of  Meek,  v.  Motty  1  M.  & 
S.  335,  there  was  an  agreement 
between  the  bankrupt  and  the  de- 
fendant, by  which  the  bankrupt 
agreed,  on  payment  of  a  certwa 
sum,  to  convey  to  the  defendant 
a  dwelling  house,  and  to  deliver 
possession  of  all  the  household 
fiimitare  and  stock;  and  that  af- 
ter formal  possesnon  should  be  de- 
livered to  the  defendant,  the  bank- 
mgt  should  be  allowed  to  remain  in 


possession  for  three  months  with- 
out  paying  rent  This  agreemeni 
VHU  notorious  in  the  neighbourhood^ 
and  on  the  exchange  at  Uverpoolf 
on  the  dmf  afterit  tookpiace.  The 
money  was  paid  by  the  defendant 
and  a  formal  delivery  made  to 
him,  and  the  bankrupt  left  in  pos- 
session according  to  the  agree- 
ment. The  bankruptcy  occurred 
during  the  three  months;  and  it 
was  held,  that  this  was  not  a  re- 
puted ownership  in  the  bankrupt. 


1826. 


HlOKBNBO- 

THAM 

«. 

Qbovxs. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 

C  Who  sat  for  the  Lord  Chitf  Justice.) 


Farquhar  and  Others  v,  Sovthey  and  Others. 


Decteth. 


Assumpsit  by  the  plamtiffs  as  mdorsees  of  two  bills  An  acceptor  of 

or  «  i_  ^  J    T       J  J  a  bin  iB  not  dis- 

of  exchange!  drawn  by  a  person  named  Leader^  and  ac-  charged  by  the 
cepted  by  the  defendants.    The  biUs  were  each  for  500/.  ^^  "^^ 
one  of  them  was  dated  June  Sd,  182S,  and  payable  three  payment  for 

three  or  four 
years  after  it 
becomes  dae« 

He  is  on]  y  discharged  by  payment  of  the  bill,  or  by  a  distinct  and  ^rect  agreement  by  the  hold- 

er  to  dis^arge  him. 


Farquhab 

r. 
SeUTHBT. 
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months  after  date;  the  other  was  dated  June  lGlh»  18S3, 
and  payable  at  four  months  after  date. 

It  appeared  that  Leader,  the  drawer  of  the  biDs, 
and  the  defiendants  had  both  kept  accounts  at  Ae  hooae  of 
Messrs.  Marsh  &  Co.  as  their  bankers,  up  to  the  time 
when  that  house  stopped  payment,  in  the  year  1824^  when 
the  defendants  and  Leader  each  opened  an  account  with 
the  plaintiffs.  Leader  generally  owed  the  plaintiffs  mo- 
ney, as-  they  discounted  bills  for  him,  but  sometimes  his 
cash  balance  was  as  large  as  1000/L ;  Leader  paid  these 
bills  to  the  plaintiffs,  who  placed  the  amount  to  his  credit, 
and  charged  him  interest ;  but  they  did  not  call  on  the  de- 
fendants, as  acceptors,  to  pay  them,  till  the  month  of  May, 
1836.* 

The  defence  was,  that  these  were  accommodation  biDs, 
«nd  that  the  plaintiffs  had  discharged  the  acceptor  bj 
taking  interest  from  the  drawer,  and  by  letting  so  long  a 
time  elapse  before  they  called  on  the  defendants;  and  the 
case  o(  ElUs  v.  GiMndo(a),  was  relied  on. 

The  witness  who  was  called  to  prove  that  they  were 
commodation  bills,  stated  that  there  were  dealings  in 
between  Leader  and  the  defendants ;  and  that  sometimes 
they  drew  on  him,  and  he  accepted  for  their  convenienoe, 
and  sometimes  they  did  so  for  his. 


JP*  PoUoeJci  in  reply,  contended  on  the  authority  of  the 


(a)  Doug.  260a.  In  this  esse  the 
question  was,  whether  something 
indorsed  on  the'  back  of  the 
bill  ought  not  to  ha?e  been  left 
to  the  Jury,  for  them  to  say  whe- 
ther there  had  been  an  agreement 
to  dischaige  the  acceptor.  In 
Andenon  v.  Cleveland,  13  East, 
430  n.  Lord  Mantfield  sud,  the 
acceptor  of  a  bill,  or  maker  of  a 
note,  always  remains  liable;  the 
acceptance  is  proof  of  his  having 


assets  in  his  hands,  and  lie  o«^ 
never  to  part  with  them,  mleas 
he  be  sure  that  the  bill  is  paid  by 
the  drawer.  And  in  the  case  of 
Adami  y.  Gregg,  2  Staik.  533^ 
Abbott,  C.  J.  intimated,  that  fe 
thought  a  declaration  made  by  A. 
(who  had  taken  up  the  bill  for 
the  drawer,)  tiiat  the  acceptor 
should  not  be  troubled,  was  not 
sufficient,  in  point  of  law,  to  fi»» 
charge  him. 
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cases  of  DingwcM  v.  Dunster  (a),  and  Atwood  v.  Crt>w^ 
die  (i),.  that  neither  lapse  of  time,  nor  receiving  interest 
from  the  drawer,  would  discharge  an  acceptor;  and  that 
nothing  short  of  an  express  agreement  that  the  defend* 
ants  should  be  discharged  from  liability  on  the  bills,  would 
avail  the  defendants  as  a  defence  to  the  present  action. 
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1826. 
Farquhah 

V. 

SOUTHBT. 


LiTTLEDALE)  J. — I  think  that  these  must  be  taken  to  he 
accommodation  bills ;  but  that  there  was  cross  paper  passing 
between  the  defendants  and  Leader.  These  bUls,  it  ap* 
pears^  get  into  the  hands  of  the  plaintiffs,  who  are  bankers, 
and  are  discounted  by  them  for  Leaden  Now  these  bills^ 
though  given  for  his  accommodation,  are  binding  on  the  ac« 
ceptors;  and  unless  there  be  something  to  discharge  the 
acceptor,  he  is  liable*  The  liability  of  an  acceptor  is  dif* 
ferent  from  that  of  a  drawer  or  indorser.  The  acceptor  is 
liable  at  all  events,  and  is  not  discharged  unless  the  bill 
be  paid,  or  there  be  an  express  agreement  to  discharge  him, 
or  a  distinct  renunciationf  of  his  liability.     The  defendants 


(a)  Doug.  235  a.  la  this  cose  it 
was  held  that  no  laches  of  the  hold- 
er, and  no  forbearaDce  to  call  on 
the  acceptor  for  the  amount  of  the 
bill,  wiU  discharge  him. 

(6)  1  Stark.  N.P.  C.  483.  In 
this  case  the  bills  were  drawn  by 
Kent  &  Co.,  and  accepted  by 
the  defendants,  payable  to  Mat- 
tingley  &  Co.,  and  by  them  in- 
dorsed to  the  plaintiffs.  Matting- 
ley  &Co.  who  were  country  bank- 
ers, owed  money  to  the  plaintiffs, 
who  were  London  bankers,  and, 
being  pressed  by  the  pluntifis, 
sent  up  the  bills  in  question  for 
mecBMni.  These  bills  were  ac- 
cepted for  the  accommodation  of 
Mattingley  &  Co. ;  and  before  the 
time  when  they  became  due,  the 
cash  balance  at  the  pluntiffs'  turn- 
ed in  favour  of  Mattingley  &  Ca 

VOL.  !!• 


but  the  biUs  were  not  withdrawn  i 
and  the  balance  subsequently  turn- 
ed much  against  Mattingley  &Co., 
and  they  ffuled.  Scarlett,  for  the 
defendants,  contended,  that  these 
bills  were  only  sent  to  cover  an 
existing  balance  which  had  been 
satisfied  just  before  these  bills  be^ 
came  due.  But  Lord  EUenborongh 
held,  that,  as  the  bills  were  sent  on 
account,  that  meant  the  then  float- 
ing  account;  and  his  Lordship 
said,  "  It  is  tlear  that  there  was  a 
period  when  the  pluntiffs'  lien 
ceased  to  attach,  and  when  the 
bills  might  have  been  redeemed^ 
but  they  were  not  rechiimed;  and 
by  allowing  them  to  remain  in  the 
hands  of  the  plamtifis  the  lien  re- 
vested, when,  upon  fresh  advances 
made,  the  balance  turned  in  (a* 
vour  of  the  plaintiffs. 

L  L 
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Farquhar 

V. 
SOUTHET. 
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put  the  case  on  two  grounds:  First,  that  the  plainlifi 
took  interest  on  the  hills  from  Leader.  This  is  used  to 
shew  that  they  had  discharged  the  acceptor ;  and,  second! f, 
that  there  was  no  claim  on  the  defendants  till  May  last; 
and  from  this  you  (the  Jury)  are  asked  to  infer  that  there 
was  an  agreement  to  discharge  the  defendants.  I  tlunk 
that  the  charging  interest  by  a  man*s  own  banker,  who 
had  advanced  money  on  securities  sent  to  him  to  be 
discounted,  proves  little  as  between  indorsee  and  ac- 
ceptor on  the  question  whether  the  indorsee  meant  to 
discharge  the  acceptor;  and  as  to  the  second  point,  that 
the  plaintiffs  did  not  present  the  bills  to  the  defendants 
till  May  last,  it  is  not  at  all  required  that  they  should  do 
so :  however,  from  this  you  are  asked  to  infer  an  agree- 
ment by  the  plaintiffs  to  discharge  the  defendants.  But 
why  should  they  discharge  the  defendants?  They  had  no 
sort  of  inducement  to  do  so;  and  unless  you  (the  Jury)  think 
that  there  was  a  direct  agreement  by  the  plaintiffs  to 
charge  the  defendants,  the  plaintiffs  are  entitled  to 
cover. 

Verdict  for  the  plaintiffs — Damages,  lOOOiL 

F,  Pollock  and  Henderson,  for  the  plaintifis. 
Scarlett  and  Parke,  for  the  defendants. 

[Attonues — MmtdougaUSf  Co.,  and  Ro$»er^9^JI\ 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


D€e.wh.  Rex  r.  Tucker. 

If  A.  be  in-     Perjury.  —The  indictment  stated,  that  William  Hai- 
ry, in  swearing   l^^t,  on^  &c.,  did  exhibit  his  hill  of  complaint  in  the  Court 

that  be  did  not 

enter  into  a  verbal  agreement  with  B.  and  C.  for  tliem  to  become  j<Hnt  dealen  and  copartoen  m  the 

trade  or  business  of  druggists ;  and  it  appear  that  in  fact  B.  was  a  druggist,   keeping  a  shop  mjik 

which  A. had  notUng  to  do;  but  that  A.  and  C,  being  sworn  brokers,  could  not  trade,  and  tbeiefat 

made  speculations  in  drugs  in  B.'t  name  with  his  consent,  he  agreeing  to  divide  prafiu  and  lass  vtA 

A.  and  C,  this  will  not  support  the  indictment,  as  this  is  not  the  sort  of  partnerdiip  denied  by  B. 

•lUh, 
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of  Chancery,  &c.,  "  and  that  the  said  bill  of  complaint  was  in 
due  manner  amended ;  and  that  the  said  William  Hallett, 
in  and  by  his  said  original  and  amended  bill  of  complaint^ 
did  set  forth  and  shew,  amongst  other  things,  that  in  or 
about  the  year  1813,  he  the  said  William  Hallett  and 
Thomas  Bowden,  and  Jonathan  Tucker,  entered  into  a 
verbal  agreement  to  become  joint  dealers  and  co-partners 
in  the  trade  or  business  ofdruggists,  and  the  purchase  and 
sale  of  drugs  and  merchandizes  connected  with  such  trade, 
and  to  divide  the  profits  arising  therefrom  in  equal  shares 
and  proportions ;"  and  (after  stating  several  other  clauses 
of  the  bill)  "  that  the  said  Jonathan  Tucker  did  falsely,  &c« 
depose  and  swear  in  writing,  amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  *  Saith,  he 
(meaning  himself,  the  said  Jonathan  Tucker),  denies  it  to 
be  true,  that  in  or  about  the  year  1813>  or  at  any  other  time, 
the  said  complainant,  (meaning  the  said  William  Hallett)  and 
Thomas  Bowden,  one  of  the  defendants  in  the  said  bill  named, 
(meaning  the  before-named  Thomas  Bowden)  and  this  de- 
fendant, (meaning  himself,  the  said  Jonathan  Tucker),  did 
enter  into  a  verbal  agreement  to  become  joint  dealers  in 
the  trade  or  business  of  druggists,  and  in  the  purchase  and 
the  sale  of  drugs  and  merchandize  connected  with  such  trade  f 
and  to  divide  the  profits  arising  therefrom  i  *'  «uid  on  this 
the  perjury  was  assigned,  '*  that  the  said  William  Hallett, 
Thomas  Bowden,  and  Jonathan  Tucker,  did,  in  or  about 
the  year  1813,  enter  into  a  verbal  agreement  '  to  become 
joint  dealers  in  the  trade  or  business  of  druggists,  &c/  " 
exactly  following  the  words  of  the  answer.  Plea — Not 
Guilty. 

The  bill  ^nd  answer  were  put  in ;  and  from  the  evidence 
of  Mr.  Hallett  it  appeared,  that  he  had  for  many  years  car- 
ried on  an  extensive  business  as  a  druggist,  and  had  a 
shop  in  St.  Mary  Axe;  and  that  the  defendant  and  Mr. 
Bowden  were  drug  brokers,  and  had  nothing  whatever  to  do 
with  this  shop'or  the  drugs  scJd  there;  but  that  Messrs, 
Tucker  and  Bowden  were  continually  in  the  drug  market^ 

ll3 
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IS2G.        and  conversant  with  the  state  of  it;  but,  being  brokers  of 
Rjsx  the  city  of  London,  they  could  not  deal  in  their  own  names ; 

TucKBR  *"^  ^^  ^*®  therefore  agreed  that  they  should  purchase 
large  quantities  of  drugs  in  the  name  of  Hallett  &  Co. 
(under  which  name  the  prosecutor  traded)  and  sell  them 
again.  Mr.  Hallett  and  Messrs.  Tucker  &  Bowden  di- 
viding the  profits.  Mr.  Hallett  further  stated,  that  a  se- 
parate account,  was  kept  of  the  drugs  which  were  bought 
by  Messrs.  Bowden  and  Tucker  to  be  sipld  in  his  shop;  and 
that  the  drugs  bought  on  the  joint  speculation  were  bought 
in  his  name  only,  Bowden  and  Tucker  being  sworn  brokers, 
and  not  allowed  to  buy  in  their  own  names;  but  that  on  aB 
these  latter  transactions  he  and  the  brokers  divided  pn^t 
and  loss. 

Abbott,  C.  J.,  (addressing  the  counsel  for  the  proseoi- 
tion) — Is  not  this  case  at  an  end  ?  Your  allegation  in  the 
bill  is,  that  these  parties  became  partners  in  the  trade  and 
business  of  druggists.  Mr.  Hallett  was  a  druggist  by  trade: 
he  had  a  sliop  and  warehouse  in  which  he  carried  on  that 
trade,  and  with  which  the  defendant  had  no  concen 
whatever;  but,  being  a  broker,  he  had  an  opportunity  of 
knowing  what  was  going  on  in  the  trade.  Now,  he  could 
not  buy  and  sell  in  his  own  name;  and  the  account  given 
by  Mr.  Hallett  is,  that  the  defendant  was  to  buy  and  sdl 
in  his  (Hallett*s)  name,  and  that  theii  they  were  to  divide 
the  profit  and  loss.  Now,  I  wish  to  know  if  that  is  the 
sort  of  partnership  alleged  in  the  bQl  in  Chancery:  ibrif 
this  is  not  such  a  partnership  as  is  there  predicated,  there 
is  an  end  of  this  indictment.  I  do  not  take  on  me  to  say, 
that  if  a  bill  had  been  filed,  stating  the  facts  which  Mr. 
Hallett  has  alleged,  that  a  Court  of  Equity  would  not  de- 
cree an  account  of  such  a  transaction,  because  I  am  not  a 
Judge  of  a  Court  of  Equity ;  but  I  am  clearly  of  opinioo, 
that  in  your  pleadings  you  must  state  the  partnership  as  it 
was.  Now  this  allegation  could  only  apply  to  an  ordinary 
partnership,  and  not  to  such  a  transaction  as  this.    It 
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would  have  been  a  very  different  thing  if  Mr.  Tucker  had 
not  been  a  broker,  and  had  not  been  prohibited  from  buy- 
ing in  hb  own  name;  but,  looking  at  the  bill,  a  person 
would  suppose  it  was  the  carrying  on  of  a  regular  trade ; 
which  turns  out  on  the  evidence  not  to  be  the  case. 


Verdict— Not  Guilty. 

Gurney  and  Adolphus,  for  the  prosecution. 

Scarlett,  Denman,  and  Piatt,  for  the  defendant. 
[Attornies — Amory  $-  Coles,  and  Warne  4*  Son.l 


Berry  r.  Adamson,  Gent.,  One,  &c.  ^^'  '®'*' 

C^  ASE  for  a  malicious  arrest.   The  first  count  of  the  deck-     ^^  *  therfff  •• 
ration  stated  that  the  defendant,  not  then  having  any  proba-  gervant  to  a  par- 
ble  cause  ofaction  against  the  plaintiff,  &c.,  and  intending  to  iJ'auhcre'ba" 
harass,  &c.,  maliciously  caused  a  certain  writ,  &c.,  called  writ  out  agninst 

hiniy  and  that 

an  attachment  of  privilege,  &c.;  and  before  the  delivering  he  must  come 
of  that  writ  to  the  sheriff  "  falsely  and  maliciously,  and  ^  it^JJfd  the 
without  havincr  any  reasonable  or  probable  cause  ofaction  P^tygo  tothe 

^       •'_  *  officer  8  house 

against  the  plaintiff,  to  the  amount  of  10/.   or  upwards,  and  execute  a 
caused  and  procured  the  said  writ,  and  the  same  was  is  not  an  arrest. 
marked  and  indorsed  for  bail  for  90Z.  and  upwards,  being  oifa'd^I^Sn 
so  marked  and  indorsed  for  bail,  the  said  defendants  after-  properly  fram- 

j,,/.,  ii».  A  ^  recover  for 

wards,  and  before  the  return  thereof,  to  wit,  on,  &c.,  at,  being  maUct- 
8^.,  contriving  And  intending  as  aforesaid,  and  without  baflfif  he  gave 
having  any  reasonable  or  probable  cause  ofaction  whatso-  J*i*  ^  prevent 

,  ^  bemg  arrested 

ever  against  the  said  plaintiff,  to  the  amount  of  10/.  or  up-     in  a  deciara- 
wards,  falsely  and  maliciously  caused  the  said  plaintiff  to  cious  arrest,  an 
be  arrested  by  his  body,  under  and  by  virtue  of  the  said  writ,  the  Sfend^' 
and  to  be  thereupon  imprisoned,  and  kept  and  detained  in  ant  maliciously 

j»         ,  .  .  caused  the  plain- 

prtsonfor  a  long  space  of  time,  to  wit,  for  the  space  of  three  titf  to  be  arrest- 
days  then  next  following,  and  until  the  said  plaintiff,  in  tainedinprisonj 

until,  iu  ordeir 
to  procure  his  release,  he  was  forced  to  procure  bail,  is  not  a  divisible  allegation ;  and  if  there 
was  a  giving  bail  proved,  but  no  evidence  of  any  arrest,  that  is  not  sufficient. 
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order  to  procure  his  release,  from  kis  said  imprisoimemif 
was  forced  and  obliged^  and  did  then  and  there  proenre 
*•  certain  persons,  to  wit,  W.  W.  and  J.  C,  to  become  bail 

for  the  appearance  of  him  the  said  pl^ntiff  in  the  court, 
&c.  to  answer,  &c.  The  count  then  proceeded  to  state  the 
termination  of  the  suit.  The  second  count  was  predse- 
ly  similar,  except  that  it  varied  the  mode  of  stating  the 
termination  of  the  suit.     Plea  — General  issue. 

The  affidavit  of  debt  n^as  put  in,  and  also  the  attach- 
ment of  privilege,  which  was  indorsed  ''  Oath  for  90/.  and 
upwards."  The  bail  bond  was  also  put  in ;  but  the  sheriff's 
officer  stated,  that  he  did  not  arrest  the  plaintiff;  but  that, 
at  the  defendant's  desire,  and  to  avoid  putting  the  plaintiff 
to  inconvenience,  he  sent  his  servant  to  inform  the  plaintiff 
tnat  a  writ  was  out  against  him»  and  that  he  must  give  bail 
to  it;  and  the  officer  further  stated,  that  the  plaintiff  came 
to  his  house  with  his  bail>  and  executed  the  bail  bond. 
And  it  was  proved  by  the  officer's  servant,  that  he  went  to 
the  plaintiff's  house  and  delivered  the  message  as  he  vas 
directed. 

Scarlett,  for  the  defendant.  — I  submit  that  the  plaintiff 
must  be  called.  This  is  an  action  for  maliciously  arresting 
the  plaintiff  and  holding  him  to  bail.  The  allegation  in  the 
declaration  is,  that  the  defendant  maliciously  caused  and 
procured  the  plaintiff  to  be  arrested  by  his  body,  and  im- 
prisoned, till  he  was  forced  to  give  bail  to  procure  his  re- 
lease. The  arrest  being  the  gravamen  of  the  charge,  aO 
the  rest  is  consequential  Now  here,  so  far  from  proof  of 
any  arrest,  the  direct  contrary  is  proved. 

Brougham,  for  the  plaintiff. — ^The  circumstance  that 
there  was  no  actual  arrest,  makes  no  diffisrence.  If  the 
plaintiff  was  held  to  bail,  he  was  in  custody  of  his  bail.  No 
doubt  a  cdunt  might  have  been  framed  so  as  to  obviate 
the  objection.  But  in  2  Wm.  Saund««59  a,  it  is  laid  down, 
that  in  an  action  on  a  bail  bond,  it  is  not  necessary  to  lay 
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an  arrest;  and  that  if  an  arrest  is  alleged,  it  would  not  be 
traversable. 


Abbott,  C.  J. — For  the  purposes  of  that  action,  the 
party  is  estopped  by  his  bond  from  denying  it. 

Brougham. — If  the  declaration  alleged  an  arrest  and 
imprisonment,  and  stopped  there,  that  would  be  supported 
by  proving  that  the  party  was  held  to  bail.  Another  view 
of  the  case  that  I  would  submit  is  this :  If  your  Lordship 
omit  the  allegations  about  the  arrest,  it  will  stand  thus; 
That  by  means  of  the  process,  the  defendant  maliciously 
forced  the  plaintiff  to  procure  bail;  and  if  he  maliciously 
caused  him  to  be  held  to  bail,  that  is  enough* 

CAc^yand  Abraham^  on  the  same  side. — An  actual 
touching  is  not  now  necessary  to  constitute  an  arrest.  If 
the  party  acquiesces  in  the  arrest,  it  is  enough ;  and  here 
the  plaintiff  did  so  by  giving  bail;  and  further,  the  allega- 
tion is  divisible;  and  the  maliciously  causing  a  man  to  put 
m  bail,  is  of  itself  actionable. 

Scarlett^  in  reply.  —  In  the  case  oi  Arrowsmith  v.  Le  Me» 
*urier  (a),  it  was  held,  that  where  an  officer  told  a  man 
that  he  had  a  warrant  against  him,  and  the  man  went  with 
him  to  a  police  office,  this  was  no  arrest :  and  suppose  the 
plaintiff's  attorney  had  sent  a  bailable  writ  to  the  office  of 
the  defendant's  attorney,  and  he  had  put  in  baU,  without 
the  defendant's  knowing  any  thing  about  it,  that  would  not 
be  an  arrest.  No  doubt,  if  a  man  maliciously  caused  ano- 
ther to  sigh  a  bail  bond,  an  action  might  be  framed  for 
that ;  but  here  the  plaintiff  alleges  a  bodily  arrest,  and  the 
very  contrary  is  proved. 

Abbott,  C.  J. — If  the  allegation  of  the  arrest  is  left  out, 
the  declaration  is  hardly  intelligible  without  it. 

(a)2N.R.2ll. 


CASES  AT  NISI  PRIUS, 

Scarlett — Your  Lordship  is  not  called  upon  to  deci^ 
whether  a  man  can  maintain  an  action  without  being  ar* 
rested. 

Abbott,  C.  J.  —  I  have  no  doubt  that  a  man  might  rt^ 
cover  in  an  action,  if  he  were  held  to  bail  maliciously,  and 
gave  bail  to  prevent  being  arrested,  if  the  declaration  vere 
properly  framed. 

Brougham. — In  the  case  cited,  the  party  went  volanta- 
rily  before  the  magistrate. 

Abbott,  C.  J. — In  consequence  of  the  warrantwhicfawas 
in  the  hands  of  the  constable*  That  is  a  stronger  case  Aan 
the  present,  as  the  officer's  man,  who  went  with  the  mes- 
sage in  this  case,  had  no  warrant.  Suppose  there  had 
been  no  writ,  or  the  writ  had  been  set  aside,  could  the 
plaintiff  have  maintained  an  action  for  fitlse  imprisonment? 
There  is  a  great  difference  in  the  gravamen,  whether  yoo 
arrest  a  man,  or  tell  an  officer  to  send  to  him  to  come  and 
sign  a  bail  bond,  and  not  put  him  to  inconvenience*    I  think 

the  plaintiff  must  be  called. 

Nonsuit 

Brougham,^  Chitiy,  and  Abraham^  for  the  plaintiK 

Scarlett,  Campbell^  and  D,  F.  Jones,  for  the  defendant 
[Attomies — T.  W.  RMnMHf  and  Admnon^ 


In  the  ensuing  Term,  Brougham  moved  to  aet  aside 
the  nonsuit  on  two  grounds :  First,  That  there  was  a  suf- 
ficient arrest  to  support  that  allegation  in  the  deelaratioo ; 
and  secondly,  That  if  there  was  not,  the  averment  was  di- 
visible, and  it  was  sufficient  to  prove  a  wrongful  holding 
to  bail. 

The  Court  refused  the  rule  on  the  second  ground,  being 
of  opinion  that  the  allegation  was  not  divisible;  but'granted 
a  rule  to  shew  cause  on  the  first  point:  but  that  rule  was. 


MICHAELMAS  TERM,  7  GEO.  IV. 

after  argument^  discharged,  the  Court  being  of  opinion 
that  there  was  no  sufficient  arrest  to  support  the  allegation. 


See  the  case  of  Rnuen  v.  Lueas 
and  Another,  anie,  VoL  1,  p.  153, 
and  the  note  to  that  case. 

In  the  case  of  WilUanu  v.  Jotiei, 
Ca.  temp.  Hard.  301,  Lord  Hard> 
fuieke  says,  that  it  does  not  follow 
that  an  arrest  cannot  be  made 
without  touching  the  person ;  for 
if  a  bailiff  comes  into  a  room  and 
tells  the  defendant  he  arrests  him, 
and  locks  the  door,  that  is  an  ar- 


rest; for  he  is  in  custody  of  the 
officer. 

In  the  case  of  BUUch  v.  Archer, 
Cowp.  65,  Lord  Mansfield  lays 
down,  that  an  arrest  must  be  by 
the  authority  of  the  buliff,  but  he 
need  not  be  the  hand  that  arrests; 
nor  need  he  be  in  the  presence,  nor 
actually  in  sight,  nor  within  any 
precise  distance  of  the  person  ar- 
rested. 
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Mainwaiunq  V.  Leslie. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff  was  a  linen  draper,  and  the  demand  was 
for  articles  bought  by  the  defendant's  wife  at  the  shop  of 
the  plaintiff.  It  appeared  that  the  wife  at  the  time  was 
not  living  with  the  husband,  but  residing  in  lodgings  in 
Panton  Street,  in  the  Haymarket ;  and  the  woman,  at  whose 
house  she  lodged,  proved  that  several  times,  both  before 
and  after  the  delivery  of  the  goods  in  question,  she  and  the 
witness  went  together  to  the  defendant's  house,  where  the 
wife  saw  him,  and  staid  there  sometimes  as  long  as  half 
an  hour. 


Dee.  eOf  A. 

Ifa  trart«niii 
bring  an  action 
against  a  hui- 
band  fbr  goods 
furnished  to  hJi 
wife,  while  she 
was  liTing  apart 
from  her  hus- 
band, it  is  for 
him,  the  trades- 
man, to  shew 
that  her  so  lir- 
ing  proceeded 
from  some  caus* 
which  would 
Justify  it 


Scarlett^  for  the  defendant,  submitted  that  the  plaintiff 
must  be  nonsuited  upon  this  evidence. 

Abbott,  C.  J.,  assented. 

Brougham  for  the  plaintiff. — Is  it  not  for  them  to  shew 
that  the  wife  was  improperly  absent  from  her  husband's 
house?  She  is  proved  to  have  gone  there  several  times, 
both  before  and  after  the  purchase  of  these  goods. 
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J  836.  Abbott,  C*  J. — It  does  not  appear  few  what  purpoae  she 

Mainwaring  ^^^^  o^  ^^^  occasions  mentioned.    If  you  furnish  goods  to 

^'  a  married  woman,  when  she  is  not  living  with  her  husband, 

it  ia  for  you  to  shew,  that  she  was  absent  from  some  cause 

which  would  justify  her  absence*     She  might,  for  aiigk 

we  can  teU,  h^ve  gone  away  of  her  own  accord. 

Brougham  then  called  back  the  witness  who  had  prov- 
ed the  occasional  visits ;  and  she  said,  upon  further  ezamiih 
ation,  that  the  wife  once,  during  the  time  in  which  the  goods 
were  furnished,  left  her  lodgings  at  the  witness's  house,  tod 
resided  for  some  time  at  the  house  of  her  husband,  bat 
afterwards  returned  again  to  the  house  of  the  witness. 

Abbott,  C.  J. — Upon  this  evidence  I  think  it  stands 
worse  for  you  than  it  did  before. 

Brougham, — I  submit  that  this  evidence  shews,  that  the 
public  would  be  justified  in  concluding  that  she  was  living 
apart  from  her  husband  with  his  consent. 

Abbott,  C.  J. — I  think  it  is  perfectly  dear  that  she  was 
living  apart  from  her  husband  against  his  consent,  and 
therefore  that  the  plaintiff  is  not  entitled  to  recover.  If  a 
contrary  doctrine  were  to  be  holden,  many  a  man  migfat  be 
ruined. 

Nonsuit 

Brougham  and  Erie  for  the  plaintiff. 

Scarlett,  for  the  defendant. 

[Attomies — J.  Vkkery,  and  Riekardson  jr  T.] 
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HoLLiDAY  V.  Mann  and  Another.  Dee.  sui. 

1  ROVER  for  flour. — The  plaintiff  claimed  under  a  per-  whcra  gooda 
son  named  Cant,  who  had  parted  with  the  flour  to  him,  1**^"  *^"  "^'^ 

*  by  a  nuller  un- 

partly  in  discharge  of  a  debt  and  partly  for  cash.    Cant  der  drcumatan- 

C6S  whidl  BIVG 

was  in  possession  of  the  bill  of  lading,  which  he  indorsed  him  the  right  o£ 
to  the  plaintiff.  The  defendants  were  wharfingers  to  a  ^j^^^  ^:. 
miller  named  Branford,  of  whom  Cant  had  purchased ;  and  ^nce  of  the  in- 

solvent  stute  of 

the  defence  was,  that  Cant  had  promised  to  pay  for  the  the  buyer's  dr- 
flour  by  a  Bank  Post  Bill,  but  instead  of  so  doing,  when  TOtb^r^wd 
he  found  that  it  had  been  shipped,  sent  only  his  t)wn  pro-  in  an  action  of 

\^  ^  '  ^  ^         troyer,  brought 

missory  note ;  and  that  the  plaintiff  had  purchased  of  Cant  by  the  indorsee 

1  •  ^  T_«i.«ji  ij  1*  \  '     of  the  bill  of  lad- 

under  circumstances  which  evinced  a  knowledge  of  his  iog  against  the 
(Cantos)  inabiUty  to  pay.  In  addition  to  evidence  of  the  ^^^^^^^, 
plaintiff's  having  said  that  it  was  of  no  use  to  bring  an  ac-  >«"  •"<*  evi- 

.^«  «  i»i.  dence  can  be 

tion  agamst  Cant  for  non-performance  of  his  contract,  be-  brought  home  to 
cause  he  was  not  worth  two-pence,  a  witness  was  called  to  oflhe^^pUintiC 
shew  the  insolvent  state  of  Cant's  circumstances. 

Abbott,  C.  J.,  inquired  if  the  facts  which  the  witness 
was  about  to  prove,  could  be  brought  home  to  the  know- 
ledge of  the  plaintiff.  And  upon  being  answered  in  the  ne- 
gative, his  Lordship  held  that  the  evidence  was  not  admis- 
sible. 

Verdict  for  the  defendants. 

Campbell  and  Abraham^  for  the  plaintiff*.    . 

Gumey  and  C  H.  Sheppard^  for  the  defendants. 

[Attomies — Homier ,  and  Mann.'\ 


5 10  CASES  AT  NISI  PRIUS, 

1826. 

Dec.  «iii.  HuTTMAN  V.  BouLNois,  the  YouBger. 

If  a  derk  be  ^SSUMPSIT  for  wages  as  a  clerk.    There  was  no  eri- 

biy  of  lOO/.*!!-  dence  of  any  hiring^  but  proof  was  giv^  of  a  service  by 

fn  *  reSred'hii  ''^®  plaintiff  for  sevcn  months,  and  also  that  his  salary  wis 

wageiuptoa  to  be  100/.  a-year.    Payments  had  been  made  him  up  to 

•erre  for  •ome  the  month  pf  Novemberi  1825.    He  quitted  in  Januaiy, 

anT  theri'eaTe  ^^^i  ^"^  ^^^^  ^  '^^^^^  ^^  ^^^  defendant,  in  the  following 

tfae  service  be-     terms : 
fore  the  year  ex- 

^:^i^'Z  "  Mr.  W.  Boulnoia,  Junr.         "  ^"""^  ^'  »^ 

ti  *^wh^^  °r       "  Sir,— I  sincerely  regret  being  compelled  to  absent  my- 

ifl  entitled  to  re-  **  self  from  your  office,  and  to  resign  my  present  situatioo. 

7ZlToZ  "  The  abruptnes.  with  which  I  do  this  wiH.  I  .m  aw»e, 

St'au'lfvenSrhe  "  ^®  deemed  unpardonable,  but  I  have  no  other  course  to 

it  liable  to  a  «*  take,  SO  many  things  stare  me  in  the  face  which  are  u»- 

croM  action  lor 

leaving  the  wr-  **  done,  and  SO  many  difficulties  do  I  anticipate,  which  I 
dee.*'*  ^^        '' am  quite  unable  to  accomplish,  that  I  am  in  some  measure 

bewildered  by  the  thoughts  of  them,  and  unable  to  per- 
form those  duties  which  require  immediate  attentioa 
**  Another  cause  is  of  a  more  personal  nature,  and  relates 
"  to  the  manner  of  correction,  for  which  I  have  the  great- 
**  est  dread,  &c.  &c. 

The  letter  concluded  with  a  statement  of  the  petty  cash 
account,  but  contained  no  demand  for  wages. 

Between  the  day  when  the  plaintiff  left,  and  the  8Sd 
March,  various  applications  were  made  both  by  himself 
and  his  friends,  for  the  payment  of  his  salary,  which  the 
defendant  uniformly  refused  to  attend  to.  On  the  HA  of 
March,  the  plaintiff* wrote  to  the  defendant,  threatening  to 
make  known  some  circumstances  connected  with  his  cooi- 
mercial  transactions^  which  would  make  the  defendant  re- 
gret that  he  had  ever  deprived  him  of  his  salary.  The 
defendant  was  stated  to  be  a  person  of  a  very  violent 
temper.  'The  sum  claimed  was  15/.,  being  from  the  9th 
November,  1825,  to  the  2d  January,  1826. 
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Scarlett f  for  the  defendant. — Every  species  of  hiring, 
where  no  time  is  specified,  is  by  law  a  hiring  for  a  year, 
and  therefore  the  plaintiff  in  this  case  was  bound  to  serve 
for  a  year,  or  shew  some  reason  which  would  justify  his 
leaving  earUer.  Now  the  reason  which  he  gives  is,  that 
he  is  unable  to  perform  the  duties  of  liis  situation.  This 
is  the  reverse  of  a  sufficient  reason ;  and  therefore  I  submit' 
that  he  ought  to  be  nonsuited. 
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Abbott,  C.  J. — It  appears  that  the  plaintiff  leaves  his 
service  without  notice  before  the  expiration  of  the  year, 
saying  nothing  about  salary>  and  claiming  nothing  at  that 
time.  He  afterwards  threatens  his  master  to  expose  him 
if  he  does  not  pay  him  his  demand.  On  both  these 
grounds  I  am  clearly  of  opinion  that  he  is  not  entitled  to 
recover. 

Campbell  for  the  plaintiff. — There  is  no  evidence  to 
shew  a  yearly  hiring.  It  is  laid  down  by  Lord  Coke,  that 
servants  in  husbandry  are  hired  by  the  year.  But  in  other 
services  there  is  no  such  law.  For  instance,  in  the  case  of 
a  footman,  he  is  not  bound  to  remain  a  year  in  his  place, 
nor  is  his  master  obliged  to  keep  him  for  a  year.  It  is  in 
proof  that  wages  were  paid  to  the  plaintiff  up  to  November, 
1825,  and  therefore  the  presumption  of  there  being  a  yearly 
hiring  is  rebutted,  for,  in  such  case,  his  wages  would  not 
be  due  till  the  end  of  the  year.  Suppose  a  clerk  remains 
with  his  employer  three  hundred  and  sixty-four  days,  and 
then  goes  away,  does  he  forfeit  the  whole  of  his  wages  by 
not  stopping  the  remaining  day?  The  plaintiff  was  hired 
at  the  rate  of  100/.  a-year,  and  he  is  entitled  to  a  proportion 
of  that  sum  for  the  seven  months  during  which  he  served. 


Abbott,  C«  J. — I  must  take  it  that  the  hiring  in  this 
case  was  a  hiring  for  a  year.  The  doctrine  that  a  general 
hiring  is  a  hiring  for  a  year,  is  not  confined  to  servants  in 
husbandry^  but  extends  also  to  domestic  and  other  ser- 
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vantSi  and  it  is  on  that  ground  that  many  of  our  aeltlaiiem 
cases  are  decided.  The  plaintiff  was  in  the  situation  of  a 
clerk  and  had  to  maintain  himself,  and  he  receired  the 
money  up  to  November  for  the  purpose  of  enabling  hiB 
so  to  do.  I  am  of  opinioUi  that  having  left  his  service  be- 
fore the  expiration  of  the  year,  without  reasonable  cause, 
he  is  not  entitled  to  recover  any  thing. 

Nonsuit. 

Campbell  and  Piatt y  for  the  plamtiff. 
Scarlett i  for  the  defendant. 

[Attornies — T.  Miller,  and  P.  Lewis.'] 


In  the  ensuing  Hilary  Term^  Campbell  obtained  a  rule 
nisi  for  setting  aside  the  nonsuit  and  entering  a  verdict  for 
the  plaintiff,  for  the  sum  of  15/. 

This  rule  came  on  to  be  argued.  Scarlett,  A.  G., 
shewed  cause. — The  law  implies  a  hiring  for  a  year,  if  there 
be  an  indefinite  hiring.  In  London,  by  custom,  among  do- 
mestic servants,  they  may  leave  at  a  month's  notice  (a) ;  bat 
in  this  case  there  was  no  notice  at  all,  and  the  hiring  being 
a  yearly  one,  neither  party  can  compel  the  other  to  per- 
form the  contract,  unless  he  himself  is  willing  to  perfom 
his  own  part  of  it. 

Campbellf  in  support  of  the  rule. — I  submit  that  die 
fair  understanding  is,  that  either  party  might  dissolve  the 
contract  on  reasonable  notice ;  and  that  if  no  notice  be 


(a)  Ra^tfifoii  y.  Hindman,  3Egp, 
236.  In  this  case  Lord  Keu^on 
heldy  that  if  a  master  turns  away 
his  servant  without  previous  notice 
or  warning,  and  there  is  no  fiauU 
or  misconduct  in  the  servant  to 
warrant  it,  the  servant  is  entitled 


to  a  month's  wages  from  genenl 
usage,  without  any  spediic  agree- 
ment. But  if  there  be  miseoa- 
duct  on  the  part  of  the  servaot,  he 
may  be  discharged  without  wvi- 
ing,  and  is  not  entitled  to  neovcr 
the  month's  wages. 
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given,  that  will  not  cause  a  forfeiture  of  the  by-gone  wages, 
but  only  make  the  plaintiff  liable  to  a  cross  action  for  leav- 
ing the  service  without  notice. 
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Lord  Tenterden,  C.  J. — Had  the  plaintiff  received 
any  wages? 

CampheU. — ^He  had,  my  Lord,  and  I  conceive  the  wages 
to  be  payable  de  die  in  diem  for  the  plaintiff's  support. 
I  will  cite  what  was  allowed  by  Mr.  Baron  Woody  when 
at  the  bar,  in  a  case  of  Cutter  v.  Powell  {a) ;  for  what 
a  great  counsel  admits  against  his  own  cUent,  may  be 
taken  to  be  very  good  law.  His  words  are :  **  In  the  com- 
mon case  of  service,  if  a  servant,  who  is  hired  for  a  year, 
die  in  the  middle  of  it,  his  executor  may  recover  part  of 
his  wages,  in  proportion  to  the  time  of  service"  (&).  And  in 
that  case  Mr.  Justice  Lawrence  lays  down,  that  with  re- 
gard to  the  common  case  of  a  hired  servant,  such  servant, 
though  hired  in  a  general  way,  is  considered  to  be  hired 
with  reference  to  the  general  unders^nding  upon  the  sub- 
ject, that  the  servant  shall  be  entitled  to  his  wages  for  the 
time  he  serves,  though  he  do  not  continue  in  the  service 
during  the  whole  year. 

liord  Tenterden,  C.  J. — ^As  you  must  admit  that  the  de- 
fendant has  a  right  to  bring  a  cross  action,  would  it  not 


(a)  6  T.  R.  323. 

(b)  For  the  old  law,  which  was 
otherwise,  see  Bro.  Abr.  Appor- 
Itonmenf,  pi.  13.  lb.  Labor er$,  pi. 
48.  lb.  Coniroct,  pi.  31.  Worth 
V,  Vinery  3  Vin.  Abr.  8  &  9. 

In  the  case  of  the  Countess  of 
Plymouth  V.  Throgmorton,  1  Salk. 
65,  the  plaintiff  declared  in  debt 
upon  a  writing,  whereby  the  de- 
fendant's testator  had  appointed 
the  pluntiff's  testator  to  receive 
his  rents,  and  promised  to  pay  him 


100/.  per  annum  for  his  service. 
Tlie  defendant's  testator  served 
three-fourths  of  a  year  and  died, 
and  the  action  was  brought  for 
751,  for  those  three-fourths.  Holty 
Seijt.,  objected,  that  without  a 
full  year's  service  nothing  could 
be  due,  and  that  it  was  in  the 
nature  of  a  condition  precedent : 
and  of  that  opinion  were  the 
Court.  See  the  case  of  Pagani  v. 
Gandolfi,  ante,  p.  370. 
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be  better  to  take  15/.  without  costs^  upon  the  under* 
HuTTMAN     standirg  that  no  cross  action  shall  be  brought. 


BOULNOIS. 


This  proposition  was  acceded  to,  and  the  Court  directed 
that  the  rule  should  be  discharged  upon  payment  o(\5L, 
without  costs ;  a  stet processus  entered,  and  no  cross  action 
brought. 


Dee.  93rd.  PeRCIVAL  V.  BlAKE. 

ifapmonpur-  ASSUMPSIT  for  goods  sold  and  delivered.  Plea— 
and  luffen  k  to  ^o^  assumpsit.  The  action  was  brought  to  recover  i 
remain  on  his     g^^^  ^{  g^.;^  ^^  ^j^g  price  of  an  iron  vat 

premiMfl  for  two  ' 

montha  without  For  the  plaintiff^  it  was  proved,  that  he  was  a  soap  boiler, 
and  then  finds  it  and  was  also  in  the  habit  of  buying  iron  vats  at  public  sales, 
iL^e'cannot,  *"^  disposing  of  them  by  private  contract.  That  the  de- 
aiUr  that  length  fendant,  in  the  month  of  March,  1825,  went  to  the  plain- 

oftime,  avaU  ,  '      ,  '         .  '^ 

hinueif  of  the  tiflTs  premises  for  the  purpose  of  purchasing  a  vat;  thit 

swer  to  an  ac-*^"  ^®  remained  there  about  ten  minutes ;  that  he  looked  at 

tion  for  the  ^{^^  y^^  ^^  question,  which  was  lying  on  its  side  in  a  yard; 

some  deceit hai  that  the  vat  was  delivered  at  the  defendant's  premises; 

with  regard  to  that  he  did  not  say  it  must  be  warranted  sound ;  and  that 

t  e  article.  j^^  j^^j  ^^^^  several  times  applied  to  for  payment  of  the 

price,  and  made  several  excuses,  and  several  promises  to 
pay.  A  letter  also  from  the  defendant,  dated  the  27th 
of  May,  1825,  in  the  following  terms,  was  put  in  and 
read : — 

**  Sir, — I  am  just  come  to  town,  and  in  answer  to  your 
"  letter  of  the  10th  inst.  I  can  only  say,  that  the  amount 
"  shall  be  left  out  for  you  on  my  return  from  the  city  to- 
**  morrow  after  2  o'clock." 

For  the  defendant,  the  following  letter,  written  by  the 
plaintiff  to  him  on  the  21st  of  January,  1825,  was  given  in 
evidence : — 

*'  Sir,— Your*s,  dated  January  20th,  1825,  duly  came 
''  to  hand,   offering   22/.  for  iron  vat,  which   I  cannot 


«« 


t< 


u 


<t 
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take.  It  is  the  finest  vat  on  the  ground ;  the  lowest  will 
be  25Ly  delivered  safe  and  sound.  I  am  well  satisfied  it 
will  be  cheap  to  you,  and  I  can  assure  you,  with  the  ex- 
penseS)  it  stands  me  in  22L  10s.  If  you  look  at  it  again 
I  am  sure  you  will  think  it  well  worth  your  money." 


515 
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Blaks. 


Witnesses  were  also  called,  who  proved  that  they  went 
in  March,  18^,  to  look  at  the  vat  on  the  plaintiff's  pre-* 
mises.    That  there  were  two  other  vats  inside  it,  which 
could  not  easily  be  removed,  and  they  were  therefore  un^ 
able  to  examine  the  inside  of  the  bottom.     That  there 
was  a  good  deal  of  dirt  over  the  outside  of  the  bottom, 
which  prevented  the  discovery  of  any  iiftperfection.     That 
in  the  following  May  they  examined  the  vat  again,  and 
used  a  hammer  and  chissel,  by  means  of  which  they  found 
that  the  iron  work  of  the  bottom,  which  ought  to  have 
been  three  inches  thick,  was  only  three-fourths  of  an  inch, 
and  had  also  a  hole  which  went  quite  through.     That  the 
thickness  of  three  inches  Was  made  up  by  bricks,  covered 
with  cement,  and  that  it  was  totally  unfit  for  the  defen- 
dants business  f  he  being  a  maker  of  vinegar  and  what  is 
called  iron  liquor,  and  requiring  vats  which  would  stand 
a  very  strong  heat.     It  was  also  proved  that  the  vat  never 
was  sound,  having  missed  in  casting,  and  that  on  that  ac- 
count it  was  sold  for  20L  when  new;  whereas,  if  it  had 
been  perfect,  it  would  have  'cost  48/.    That  it  was  cast  in 
1815,  and  had  been  sold  to  the  plaintifi^,  together  with  an 
iron  receiver,  for  lU.,  at  the  sale  of  a  Mr.  Roobard,  on 
whose  premises  it  had  been  used  for  three  years,  merely 
as  a  receiver  for  cold  soap  lees.     The  examination  in  May 
did  not  take  place  till  the  day  after  the  letter  promising 
payment  was  sent ;  and  oh  that  day,  when  the  plaintiff's 
son  called  to  receive  the  money,  he  was  told  that  the  vat 
was  unsound,  and  was  requested  to  send  for  it  back.     One 
of  the  witnesses  stated,  that  about  a  fortnight  after  the  de- 
fendant bought  the  vat,  the  plaintiff  told  him,  the  wit- 
ness, that  it  was  a  sound  one. 

VOL.  II.  M  M 
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AbbotTi  C.  J.  ^  in  his  summiiig  up,  8aid> — ^The  letter  pio> 
Pj^rcival  mising  payment  appears  to  have  heen  written  more  tliaa 
Blakb.  ^^^  months  after  the  vat  was  delivered^  and  therefore  it 
seems  ta  me  tfhat  unless  the  defendant  has  shewn  that 
some  deceit  was  practised,  either  by  the  plaintiff  himidf 
or  some  other  person,  with  regard  to  the  vat,  his  objec- 
tion comes  ,t6o  late ;  for  a  man  ought  to  make  his  objec- 
tions within  a  reasonable  time,  and  I  think  an  interval  of 
two  months  is  too  long.  His  liordship,  after  reading  and 
commenting  upon  the  evidence,  concluded  his  obserra- 
-  tions  by  saying, — The  question  is,  taking  all  this  into  coo- 
siderattoQ,  whether  a  deceit  was  practised  on  the  defen- 
dant, and  whether  he  had  not  a  right,  at  the  time  of  the 
purchase,  to  imagine  that  he  was  purchasing  an  iron  vat 
with  aa  iron  bottom,  of  a  competent  thickness.  Add  to 
this,  that  the  plaintiff  in  his  letter  greatly  misrepresents 
the  price.  If  you  think  that  any  deceit  was  practiaed, 
then  you  will  find  your  verdict  for  the  defendant.  Bot  if 
you  think  that  the  defendant  ought  to  have  found  oat  the 
state  of  the  vat  At  the  time  of  aale,  or  that  he  ought  to 
have  made  the  discovery  earlier,  then  you  will  find  fixr  the 
plaintiff,  and  give  him  24fL 

The  Jury  found  for  the  defendant,  saying  at  die 
^  same  time,  that  they  wished  it  to  be  under- 
stood, that  there  was  not  any  wilful  misrepre- 
sentation on  the  part  of  the  plaintiff, 

Marryati  and  Campbell  for  the  plaintiff. 

Denman^  C.  S.  and  Pajfne,  for  the  defendant, 

[Attorniea— ilf^T/  $•  M^  and  CnudL} 
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Rex  on  the  Prosecution  of  Messrs.  Jacob  &  Campbell       Jan.  lotH 

V.  D.  Prince. 

Indictment  on  the  stat.  52-Geo.  3,  c.  63,  intidcd  The  sutute  ©r  . 
*' An  Act  for  more  effectually  preventuig  the  embezzlement  \^  \^^  for^re- 
of  securities  for  money  and  other  effects,  left ,  or  deposit*  J*°*j°*  *^*  T" 
ed  for  safe  custody,  or  other  special  piurpose,  in  the  securities, 
hands  of  bankers,  merchants,  brokers,  attomies,  or  other  appiiM^oniy  to 

agents.*'  persons  to  whom 

^  such  McuntieSf 

Mr.  Jacob,  one  of  the  prosecutors,  stated,  that  he  was  in  *c.  ."^fe  entrust- 

edy  in  the  txtr* 

partnership  with  Mr.  Campbell,  and  that  in  the  month  of  cue^theirfime" 

October,  1825,  Prince,  the  defendant,  came  to  Mm  m  a  '^«'*«*«''^ 

friendly  way,  and  told  him,  that  as  money  would  soon  be*- 

come  ra&er  scarce,  if  he  had  any  engagements  to  meet  he 

had  better  proride  the  money  in  time;  and  added,  that  if 

he  would  draw  bills  on  Mr.  Henry  Hughes,  he  (Prince) 

would  get  them  discounted  for  him,  and  hand  the  money  ' 

oyer.     He  then  drew  a  biU  for  1566^  49.,  which  Prince 

got  discounted,  and  paid  orer  the  produce.     Another  bill 

was  then  drawn  for  1681/.  &.,  which  was  given  to  Prince, 

to  get  it  discounted,  but  which  he  had  not  returned. 

The  witness,  in  his  cross-examination,  said,  that  Prince 
was  a  general  merchant,  that  he  had  known  him  fifteen 
years,  and  during  that  time  had  had  a  great  maxky  friend^, 
ly  transactions  with  him,  and  had  given  and  received  ac« 
commodation  to  a  very  large  amount. 

Abbott,  C.  J. — On  looking  at  this  act  of  Parliament,  I 
very  much  doubt  whether  it  applies  to  a  case  like  the  pre* 
aent ;  for  this  is  the  case  of  a  deposit  with  a  private  friend^ 
and  the  act  recites  that  it  is  expedient  that  due  provision 
should  be  made  to  prevent  embezzlement  by  persons  en* 
trusted  by  their  customers  and  employers  (a). 

{a)  Hie  words  of  the  recital  are :  vent  the  embezzlemeiit  of  Govern* 
*'  Whereas  it  u  ezpe^ent,  that  due  ment  and  other  seeuritieiB  fSftr  mo- 
pro  vision  should  be  made^  to  pr»-     aey,  plate,  jewels,  and  other  per* 

mm2 
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Denman,  C.  S.— The  words  of  the  statute  include  agents; 
and  I  submit,  with  the  greatest  confidence,  that  the  de- 
fendant in  this  case  must  be  considered  as  an  agent  for  tbe 
purpose  of  getting  the  bill  discounted. 

Platty  on  the  same  side. — If  the  Legislature  had  had 
this  particular  case  in  view,  the  words  used  could  not  have 
been  more  general.  The  enacting  part  does  not  refer  to 
the  recital.  The  words  there  used  are  not  "  agents  of  the 
description  aforesaid/*  but  they  are  "  agent  or  agents  of 
any  description  whatsoever*'  (6).     If  it  was  not  intended 


Bonal  effects,  deposited  for  safe 
custody,  or  for  any  special  purpose, 
with  bankers,  merchants,  brokers, 
attomies,  and  other  agents,  en- 
trusted by  their  customers  and  em- 
ployers." 

(6)  The  enacting  part  in  the 
first  section  is — "  That  if  any  per- 
son or  persons,'  with  whom  (as 
banker  or  bankers,  merchant  or 
merchants,  broker  or  brokers,  at- 
torney or  attomies,  or  agent  or 
agents  of  any  description  whatso- 
ever) any  ordinance,  debenture, 
exchequer  bill,  navy,  victualling 
or  transport  bill,  or  other  bill, 
warrant  or  order  for  the  payment 
of  money,  state  lottery  ticket  or 
certificate,  seaman*s  ticket,  bank 
receipt  for  payment  of  any  loan, 
India  bond  or  other  bond,  or  any 
deed,  note  or  other  security  for 
money,  or  for  any  share  or  interest 
in  any  national  stock  or  fund  of 
this  or  any  other  country,  or  in 
the  stock  or  fund  of  any  corpora- 
tion, company  or  society  establish- 
ed by  act  of  Parliament  or  royal 
charter,  or  any  power  of  attorney 
for  the  sale  or  transfer  of  any  such 
stoek  or  fund,  or  any  share  or  in- 
terest therein,  or  any  plate,  jewels 


or  other  personal  effects,  riiallliaffe 
been  deposited,  or  shall  be  or 
remain  for  safe  custody,  or  1900 
or  for  any  spedal  purpose  with- 
out any  authority,  either  geacral, 
special,  conditional  or  discredoii- 
ary,  to  sell  or  pledge  such  deben- 
ture, bill,  warrant,  order,  state 
lottery  ticket  or  certifictfe,  sea- 
man's ticket,  bank  recdpl,  boad, 
deed,  note  or  other  security,  pkte^ 
jewels  or  other  personal  effecti* 
or  to  sell,  transfer  or  pledge  the 
stock  or  fund,  or  share  or  interetf 
in  the  stock  or  fond  to  w^uch  sodi 
security  or  power  of  attorney  ihaD 
relate,  shall  sell,  n^otiale,  traas- 
fer,  assign,  pledge,  embcnle;  se- 
crete or  in  any  manner  iqiply  to 
his  or  their  own  use  or  bendit,  aay 
such  debenture,  bill,  wanant,  or- 
der, state  lottery  ticket  or  certifi- 
cate, seaman's  ticket,  bank  re- 
ceipt, bond,  deed,  note  or 
security,  as  hereinbefore  ae 
ed,  plate,  jewels  or  other  penoi- 
al  effects,  or  the  stock  or  fond,  or 
share  or  interest  in  the  tto^  or 
fund  to  which  sudi  security  or 
power  of  attorney  shall  rdale,  ia 
violation  of  g«od  ftith,  wmd  coa- 
tnury  to  the  special  pvrpose^  tor 
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to  apply  to  a  case  like  this,  then  those  general  words  might 
have  been  left  out. 

Abbott,  C.  J. — ^From  the  expression  of  the  object  of 
the  act  of  Parliament,  as  described  in  the  recital,  it  seems 
to  me  that  it  was  the  intention  of  the  Legislature  to  apply 
the  criminal  remedy  to  the  case  of  persons,  who,  in  the  ex" 
ercise  of  their  function  and  business  should  be  entrusted 
with  securities,  &c.  The  question  is,  whether  persons 
materially  assisting  and  accommodating  each  other  are 
within  the  act.  On  the  part  of  th^  prosecution,  it  is  said, 
that  if  the  words  '^  agent  or  agents  of  any  description 
whatsoever,"  were  not  meant  to  apply  to  all  cases,  they 
might  as  well  have  been  left  out;  but  on  the  other  hand, 
it  may  be  said,  that  if  the  statute  was  intended  to  apply  to 
all  persons  as  agents,  then  the  words  ^'  bankers,  mer- 
chants, brokers  and  attomies,"  might  have  been  omitted 
altogether;  and  they  would  have  been  so,  if  it  had  not  been 
intended  to  confine  the  provisions  of  the  statute  to  the 
cases  there  mentioned.  I  am  of  opinion  that  this  case  is 
not  within  the  particular  act  of  Parliament.  It  is  always 
important  to  see  that  cases  of  such  a  description  are 
brought,  not  merely  within  the  letter,  but  within  the  spirit 


V. 


Pringb. 


which  the  things  hermbefore 
mentioned,  or  any  or  either  of 
them,  shall  have  been  deposited, 
or  shall  have  been  or  remained 
with  or  in  the  hands  of  such  per- 
son or  persons,  with  intent  to  de- 
fraud the  owner  or  owners  of  any 
such  instrument  or  security,  or  the 
person  or  persons  depositing  the 
same,  or  the  owner  or  owners  of 
the  stock  or  fund,  share  or  in- 
terest, to  which  such  security  or 
power  of  attorney  shall  relate, 
every  person  so  offending  in  any 
part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  shaU 


be  deemed  and  taken  to  be  guilty 
of  a  misdemeanor,  and  being  there- 
of convicted  according  to  law, 
shall  be  sentenced  to  transportar 
tion  for  any  term  not  exceeding 
fourteen  years,  or  to  receive  such 
other  punishment  as  may  by  law 
be  inflicted  on  a  person  or  persons 
guilty  of  a  misdemeanor,  and  as 
the  Court  before  which  such  of- 
fender or  offenders  may  be  tried 
and  convicted  shall  adjudge/' 

By  the  scat.  7  &  8  G.  4,  c.  2/,  this 
act  is  repealed,  but  by  the  7  &B 
G.  4,  c.  29,  its  provisions  are  in 
substance  re-enacted. 


/ 


CASES  AT  NISI  PRIUS, 

and  meaning  of  the  act,  before  a  party  is  pronoilnGed  to 
be  guilty. 

The  Jury  then,  under  his  Lordship's  direction,  found 

the  defendant 

Not  Guilty. 

Denman,  C.  S.,  and  IHatt,  for  the  prosecution. 
Scarlett  and  Andrevm^  for  the  defendant. 
[Attomies — Harmer^  and  Kearsey.l 


Jan.  1  »M. 

If  a  check, 
drawn  by  one 
of  the  parties 
fai  a  cause,  be 
proved  to  be  in 
the  hands  of  the 
banker  of  such 
party,  (having 
been  paid),  the 
opposite  party 
need  not,  if  he 
wbhes  to  have 
it  put  in  evi- 
dence, call  the 
banker's  derk 
to  produce  it, 
but  may  call  for 
it  under  a  notice 
to  produce. 


BEFORE  MTR.  JUSTICE  BATLET. 
( Who  sat  for  the  Lord  Chief  Justice.) 

Burton  r.  Payne  and  Another. 

Assumpsit. — ^The  question  in  dispute  in  the  cause 
was  as  to  th^  partnership  of  the  defendants. 

To  shew  a  joint  payment  by  them,  Gurney^  for  the  plain- 
tiff, called  for  the  production  of  a  check,  which  a  witness 
stated  was  in  the  hands  of  the  defendant's  bankers. 

Scarlett^  for  one  of  the  defendants,  objected,  that  the 
plaintiff's  counsel  ought  to  call  the  banker's  clerk  to  pro- 
duce it. 

Bayley,  J. — ^The  bankers  are  your  agents.  You  woold 
have  a  right  to  go  to  the  bankers  and  demand  the  check 
of  them. 

Gumey,  for  the  plaintiff. 

Scarlett,  for  the  defendant. 


[Attomies — Golding,  and  SUpmr.J 
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BEFORF  LORD  CHIEF  JUSTICE  ABBOTT. 


Rex  on  the  Prosecution  of  William  Clark  v.  Richard     Jan,  isth. 
Ddcon  Mott,  William  Ireland,  and  Peter  Stainsby, 

XlIE  indictment,  which  consisted  of  twenty-four  counts, «  ir persons  con- 
in  the  first  nineteen  stated,  in  substance,  that  a  certain  ^ll^fi^'^adX^'' 
joint  stock  Company  had  beeii  established,  called  the  Im-  <ion  to  the  ikn- 

,  ited  number  of 

perial  Plate  Glass  Company,  the  capital  of  which,  it  had  which  a  joint 

been  ordered  and  appointed,  should  consist  of  2000  shares;  \^x^v%^^J» 

and  went  on  to  charge  the  defendants  with  conspiring  to  ™j^;  to^cir*™ 

make  and  fabricate  a  great  number  of  other  shares  in  ad-  them  as  good 

shares  thev 

dition  to  the  said  2000,  with  intent  to  defraud  the  prose-  may  be  indicted 
cutor.    The  twentieth  count  was  in  the  future  tense,  and  ^°'  \  ""'J!??' 

'  standing  any 

treated  the  Company  as  one  to  be  formed,  and  the  shares  imperfection  in 
as  to  he  fabricated.  The  twenty-first  count  charged  the  de-  formation  of  the 
fendants  with  conspiruig  by  false  pretences,  (without  stating     whe^er  scrip 
them),  to  get  into  their  possession  certain  money  of  the  pro-  reccipu  given  hy 

SeCUtOr.  such  a  Company 

From  the  evidence  it  appeared,  that  the  Company  had  |u,^  paid  as 
not  been  legally  established ;  and  that  the  papers  which  deposits,  on  be 
the  defendants  were  charged  with  conspiring  to  fabricate,  scribed  as  iAotm 
were  scrip  receipts  given  by  the  bankers  of  the  Company,  ment— Qiupre. 
to  the  hold/ers  of  certain  letters,  in  return  for  the  payment 
of  deposits. 

Scarlett  on  the  part  of  the  defence. — The  indictment 
supposes  a  Company  legally  formed,  and  shares  legally  is- 
sued, and  every  count  calls  them  shares,  not  intended  shares^ 
or  scrip  receipts.    . 

Abbott,  C.  J. — ^l  am  not  prepared  to  say,  that  although 
the  Company  might  not  be  well  constituted,  yet  that  a 
firaud  committed  in  connection  with  it  might  not  be  punish- 
ed by  prosecution* 

Scarlett. — ^But  I  submit  that  there  were  no^hares. 
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I 

Denman,  C.  S.,  for  the  prosecution. — I  rely  on  the 
tieth  countj  which  states^  that  a  certain  Company  Aai/&€«» 
proposed  and  projected.  And  as  to  the  scrip  receipts 
being  called  shares,  the  parties  all  along  treated  them  as 
shares;  and  in  a  case  of  fraud  that  is  sufficient. 

Startie  on  the  same  side. — ^There  is  a  count  charging 
(he  conspiracy  to  be  by  false  pretences  without  using  the 
word  shares.  The  letters  and  the  scrip  receipts  are  eotf 
evidence  of  the  false  pretence.  If  it  was  intended  that 
the  parties,  by  means  of  letters  and  scrip  receipts,  should 
have  shares,  that  will  be  sufficient.  The  gist  of  the  of- 
fence is  the  conspiracy,  and  that  is  ultimately  to  create  i 
number  of  shares ;  therefore  the  fabrication  of  shares  need 
not  be  proved. 

Abbott,  C.  J. — I  think  I  ought  not  to  stop  the  prosecu- 
.tion  on  this  objection :  but,  speaking  as  a  lawyer,  I  sbould 
say,  that  these  receipts  had  not  become  shares,  but  were 
only  things  which  might  be  made  shares* 

Other  witnesses  were  then  examined,  from  whose  evi- 
dence it  appeared  that  the  receipts  which  the  prosecutor 
was  to  have,  were  not  in  addition  to,  but  part  of  the  2000. 

Abbott,  C.  J.,  in  summing  up  to  the  Jury,  (inier  alia), 
observed. — One  part  of  this  indictment  charges  the  defend- 
ants with  conspiring  to  make  more  shares,  in  additaon  to 
the  SOOO ;  and  if,  in  point  of  fact,  a  combination  to  that  ef- 
fect were  made  out,  I  should  say,  as  at  present  advised, 
that,  in  point  of  law,  such  conduct  constituted  an  offence 
punishable  in  a  criminal  way,  notwithstanding  the  original 
imperfection  of  the  Company*s  formation. 

The  facts  were  then  left  to  the  Jury,  who  found  the  de- 
fendants 

Not  Guilty. 
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Denman,  C«  S.,  and  Stariie,  for  the  prosecution. 

Searlettf  Adolphus,  F.  Pottock  and  Brougham,  for  de- 
fendant Ireland. 

(jrumey,  and  Campbell^  for  defendant  Stainsby. 

ffoli  and  E,  Qum,  for  defendant  Mott. 

[Attornies— BtribM//  jr  Co,,  and  Green  4*  AJ] 


18^6, 


WiDGER  V.  Browning.  Jan.  \5th. 

X  ROVER  for  goods^  which  had  belonged  to  the  plain-  if  notice  of  dif 
tifi^  and  were  taken  by  the  defendant  as  assignee,  under  a  bankrapteyte^ 
commission  of  bankrupt,  dated  June  19th,  1823,  which  «f™donthe 

*  '  '  clerk  of  thesf- 

had  been  issued  against  the  plaintiff.     The  present  action  ngnee,  at  his 
was  brought  to  try  the  validity  of  that  commission.  tibaTlaMf  good** 

Notice  of  disputing  the  act  of  bankruptcy  had  been  left  ^^^  ®^  **• 
with  a  clerk  of  the  defendant  at  his  counting  house,  before 
issue  joined. 

Wilde,  Serjt.,  for  the  defendant. — I  submit  that  this 
is  not  a  good  service  of  the  notice.  It  was  held  in  the 
case  of  Howard  v.  Ramsbottom  (a),  that  the  service  must 
be  personal;  and  if  the  service  of  the  notice  is  insufficient, 
it  will  not  be  necessary  to  give  any  evidence  of  the  act  of 
bankruptcy,  since  the  stat.  6  Geo.  4,  c.  16  (6). 


(a)  5  Taunt.  624.  In  this  case  the 
Court  said,  that  leaving  a  notice 
of  intention  to  dispute  the  act  of 
bankruptcy  with  the  mud-servant 
of  the  assignee,  was  not  a  good 
service  of  it,  but  that  a  service  on 
the  attorney  of  the  assignee  was 
suffident.  That  case  was  on  the 
Stat  49  Geo.  3,  c.  191,  (now  re- 
pealed), but  the  wording  of  the 


Stat.  6  Geo.  4,  c.  16,  s.  90,  is  not 
materially  different  on  this  point. 
[h)  By  which  it  is  enacted,  (s. 
90)  "That  in  any  action  by  or 
agunst  any  assignee,  or  in  any  ac- 
tion against  any  commissioner  or 
person  acting  under  the  warrant 
of  the  commissioners  for  any  thing 
doqe  as  such  commissioner,  or  un- 
der such  warrant,  no  pro(^shall  be 


624 

1827, 

WXDOBE 
V. 

Bbowmiko. 
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Searktif  ewdr^. — It  is  a  genend  rulei  tlut  peraottl  aer- 
vice  is  only  necessary  where  it  is  to  bring  the  party  mto 
contempt,  or  where  it  is  to  be  the  foundation  of  a 
inal  proceeding. 


Abbott,  C.  J* — I  think  that  the  service  in  the  present 
case  is  sufficient. 


Parol  evidence  was  then  given  of  an  act  of  bankruptcy; 
and  the  plaintiff  was 

Nonsuited. 

Scarlett  and  Campbell,  f(Nr  the  plaintiff. 

Wilde,Serjt.,  F.  PMick  andPerring,  for  the  defcodant 


[  Attomiea— Ordbcnf,  sad  /ywa  jr  B.1 


reqinred  at  the  trial  of  the  peti- 
tioning creditor's  debt  or  debts, 
or  of  the  trading  or  act  or  acts  of 
bankmptcy,  respectively,  unless 
the  other  party  in  such  action 
shall,  if  defendant,  at  or  before 
pleading,  and  if  plaindff,  before 
issue  joined,  ^ve  notice  in  writbg 
to  such  assignee,  commissioner, 
or  other  person^  that  he  intends 
to  (fispute  some,  and  vrblch  of  such 
matters;  and  in  case  such  notice 
shall  have  been  given*  if  such  as- 
ngnee,  commissioner,  or  other 
person  shall  prove  the  matter  so 
disputed,  or  the  other  party  admit 
the  same,  the  judge  before  whom 


the  cause  shall  be  tried,  nMiy(if  he 
tiiinks  fit)  grant  a  etftificate  of 
such  pnK^  or  admissioa,  aad  suck 
assignee^  commisalimcr,  or  other 
person  shall  be  entitled  lothe  oorti 
to  be  taxed  by  the  pn^M^  officer, 
occasioned  by  such  notice,  sad 
sudi  costs  shall,  if  such  asagne^ 
commissioner,  or  otlier  penoiw 
shall  obtun  a  verdict,  be  added  tt> 
the  costs,  and,  if  the  other  paitr 
shall  obtain  a  verdict,  shall  be  d^ 
ducted  from  the  costs  wliick  suck 
other  party  would  otherwise  be 
entitled  to  receive  from  such  as- 
signee, commissioner,  or  other 
person." 
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1827. 
Taylor  t),  Briggs  and  Another.     •  j^u  i  rM. 

Assumpsit  on  a  charter  party.    The  whole  question      '^*  Y^«^  ^^ 

*       "^  *  acquired  a  par- 

was  as  to  the  meaning  of  the  words  *'  Cotton  in  bales."*  ticuiar  meaning 

For  the  plaintiff,  it  aiq)eared9  that  the  cotton  in  question  tn^ie^^^ 

was  to  be  brought  from  Alexandria  to  Liverpool;  and  it  Jl**""^^'^. 

was  proved,  that  if  a  quantity  of  cotton  be  put  simply  into  a  in  construing  a 

bag,  it  is  called  a  bag  of  cotton;  but  diat  if  after  that  it  be  respecting  that 

compressed  into  a  cubical  form,  so  as  to  take  less  room,  Se*word*hM  ** 

it  is  then  called  a  bale.  acquired  that 

particular  mean- 

Foi:  the  defence,  it  was  proved,  that  although  what  had  ing  must  be  dis- 
been  stated  by  the  plaintiff's  witnesses  was  correct  as  to  ^°if  Jne'con- 
cotton  brought  from  Calcutta,  yet  that  the  trade  in  cot-  ^^^"^*  ^ 
ton  between  Liverpool  and  Alexandria  being  only  of  three  much  in  favour 
OT  four  years'  standing,  there  are  no  means  of  pressing  the  part?^,^and\n 
bags  there;  and  in  consequence  the  terms  bag  and  bale  are  J^SSion  «mau 
used  indiscriminately,  as  meaning  the  unpressed  bag  of  ly  in  favour  of 
cotton:  and  in  further  proof  of  this,  the  bill  of  lading  was  evidence  of  the 
put  in,  which  stated  the  cargo  to  be  1400  bales  of  cotton,  thom  ifuT^- 
althouirh  they  were  in  fact  unpressed.    And  the  broker  ^"ed  into,  as  to 

<^  "  *  ^  what  was  said 

through  whom  the  charter  party  was  entered  into,  gave  at  the  time  of 

.,  r     \^    A.  -J     A^i-    1.A'  its  execution,  is 

evidence  of  what  was  said  at  that  time.  of  too  dangeroua 


Abbott,  C.J. — The  important  point  here  is  as  to  the 
meaning  of  the  word  bale,  one  party  contending  that  it 
means  a  compressed  bale ;  the  other  party,  that  it  means  a 
bag.    If  the  word  bale  had  acquired  a  particular  meaning 
in  regard  to  the  trade  of  Liverpool  and  Alexandria,  I 
should  consider  that  that  meaning  should  apply  in  this 
case ;  but  there  should  be  distinct  evidence  that  the  word 
has  that  particular  meaning.    With  regard  to  the  Surat 
bales,  it  is  quite  clear  that  they  are  compressed.    The 
broker  has  given  evidence  of  something  that  was  said  at 
the  time ;  but  I  think  that  if  there  be  a  written  instru- 
ment signed  by  the  parties,  and  a  particular  construction 
of  it  wUl  much  benefit  one  party  and  injure  the  other, 
that  sort  of  evidence  is  of  too  dimgerous  a  nature  to  be  re- 


a  nature  to  be 
much  relied  on. 
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lied  on ;  and  the  question  I  shall  leave  to  the  Jury  is 
was  meant  by  the  term  bale? 

The  Jury,  which  was  special,  found,  that  i 
bale  means  a  compressed  bale. 

Scarlett^  Marryatt^  and  Campbell,  for  the  plamtiff. 

Tindal,  S.  G.,  and  F.  PoUoci,  for  the  defendants. 

[Attomies — G.  Smith,  and  OUvenan.} 


In  the  ensuing  Hilary  Term,  Tindaly  S.  6.,  obtained  a 
rule  nisi  for  a  new  trial,  on  payment  of  costs,  for  the  pur- 
pose of  adducing  further  evidence ;  but  that  rule  was  af- 
terwards discharged. 

See  the  case  of  Wood,  Asagnee  of  HM,  t.  Wood,mUe,  VoL  1»  p.59. 


COURT  OF  COMMON  PLEAS. 

A  gaumed  Sittings  at  Westminster^  ifier 
Michaelmas  Term,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Ad  anignee  of 
a  lease  under 
the  Inaolveot 
Debtor*!  Act,  is 
entitled  to  a  rea- 
sonable time  in 
which  to  decide 
whether  he  will 
accept  the  lease 
or  not,  and  dur- 
ing that  time  he 
may  take  such 
steps  as  he  may 
think  necessary 
lor  the  purpose 
of  trying  to  ren- 
der ^property 
producti?e- 


LlNDSAY  V,  LiMBERT. 

Covenant  for  rent.— The  declaration  steted  a  lesse 
from  the  phiintiff  to  a  person  named  Biddle^  dated  die 
23d  of  Septemher,  1823 ;  and  then  alleged,  that  after  die 
making  of  the  said  lease,  and  during  the  term  thereby 
granted,  to  wit,  on  the  19th  of  December,  1825,  aD  the 
estate,  &c.  of  Biddle  in  the  premises  demised,  with  the 
appurtenances,  by  assignment  thereof  then  and  there  le- 
gally made,  came  to  and  vested  in  the  defendant :  where- 
upon and  whereby  the  said  defendant  then  and  tKsre  en- 
tered into  and  upon  all  and  singular  the  said  demised  pre- 
mises, omd  became  and  was  possessed  thereof,  and  eoD- 
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tinued.  so  thereof  possessed  from  thence  until  and  at  &nd 
after  the  time  the  rent  thereinafter  mentioned  became  due 
and  payable,  &c. 

The  plea  was,  that  the  estate,  &c.  of  Biddle,  in  the  said 
demised  premises  in  the  declaration  mentioned,  by  assign- 
ment thereof  legally  made,  did  not  come  to  and  Test  in 
the  defendant  in  manner  and  form  as  the  said  phdntiflr 
had  in  his  declaration  alleged. 

The  defendant  was  the  assignee,  under  the  Insolvent 
Debtor's.  Act,  of  Biddle  the  lessee.  The  assignment  to 
him  under  the  act  was  made  on  the  19th  of  December,  but 
the  defendant  did  not  totally  abandon  his  connection  with 
the  lease  and  premises  till  the  17th  of  May  following ;  and 
in  the  interval  he  tried  to  let  the  premises,  but  was  not 
successful.  There  was  contradictory  evidence  as  to  whe- 
ther he  had  accepted  the  lease  in  an  unqualified  or  merely 
a  conditional  manner. 

tFilde,  Serjt.,  for  the  defendant,  cited  the  case  of 
Copelandv.  Stevens  (a),  and  contended  that  under  the  stat. 
1  Geo.  4,  c.  119,  an  assignee  was  entitled  to  a  reasonable 
time  for  the  purpose  of  considering  whether  he  would  ac- 
cept of  the  lease. 

Taddffy  Serjt.,  for  the  plaintiff,  contended  that  the  only 
question  was  one  of  possession,  which  was  admitted  by 
the  defendant's  plea,  inasmuch  as  that  plea  only  negatived 
the  assignment  and  not  the  possession.    He  cited  Crofi  v. 

Peei{b). 


Lindsay 

V. 
LiMBBRT. 


(fl)  1  B.  &  A.  693.— The  Court 
there  decided  that  "  tlie  general 
assignment  of  a  bankrupt's  per- 
sonal estate  under  his  commis- 
sion, does  not  vest  a  term  of  years 
in  th^  assignees,  unless  they  do 
some  act  to  n^anifest  their  assent 
to  the  assignment  as  it  regards  the 
term,  and  thdr  acceptance  of  the 


estate,  rents,  &c. ;  and  therefore, 
till  some  act  of  this  sort  is  done  by 
them,  the  term  still  remains  in 
the  bankrupt,  and  he  is  fiable  to 
the  payment  of  rent  accruing  due 
subsequent  to  the  bankruptcy." 

(6)  8  Moore,  d84.-*In  that  caseit 
was  held  that  the  provisional  assig- 
nee of  the  Insolvent  Court,  bang 


LniDSAT 

Ltmbbrt. 
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Best,  C.  J.  left  it  to  the  Jury  to  say,  Firti,  wlie* 
ther  the  defendant  had  or  had  not  aceepted  the  Imhc 
conditionally,  in  order  that  he  might  see  if  he  coidd  tan 
it  to  any  advantage ;  and  Seeondljf,  if  he  had  so  done, 
whether  the  time  he  had  kept  it  was  a  resaonaUe  time, 
for  the  purpose  of  seeing  what  he  oouU  do  with  it. 


The  Jury  found  for  the  d^endont,  establishing  the 
ditional  acceptance,  and  the  reasonablmess  of  the  time. 
Leare  was  given  to  the  plaintiff  to  move  to  enter  a  verdict 

Toddy,  Seijt.,  and  D.  Pollock,  for  the  plaintiffi 

Wilde,  Serjt.,  and  Comyn,  for  the  defendant. 
[Attomies — Spike,  and  H.  JEf.  IhtMcomht^ 


In  the  ensuing  Hilary  Term,  Toddy,  Seijt,  moved,  pur* 
suant  to  the  leave  given.  In  addition  to  the  cases  ciled  at 
the  trial,  the  case  of  Turner  v.  Richardson  (a)  was  mentioned* 

The  Court  said,  that  the  case  of  Crqfi  ▼•  Ped  was 
not  in  point,  as  it  was  decided  on  the  ground  that  the  prcv 
visional  assignee,  being  the  public  officer  of  the  court,  had 
no  discretion;  and  that  Turner  v.  Richardsom  was  pre> 
cisely  in  point. 

a  pubtic  officer,  must,  by  the  mere     terest  the  bsolveot  had  n  his  pfo* 
fact  of  the  assignment  to  him,  be     perty  so  assigned, 
taken  to  have  accepted  all  the  in-         (a)  7  East,  335. 


Dee.  2d. 


Hubert,  Gent.,  one,  &c.  r.  Morbau. 


uXr^l^'  Assumpsit  for  work  and  labour.    Pleas— First, 
bankrupt,  and    €issumpsitf  and  secoud,  that  the  defendant  became  bank- 

before  he  had 
got  his    cerdfi- 

cate,  called  at  the  office  of  bis  attorney  to  whom  be  was  indebted,  and  wrote  tbef«,  Ae  attomer  not 
bdng  at  home,  a  letter  promising  to  pay  him  a  sum  of  iOOL  The  only  signatare  waa  a  SawlA 
ofthe  pen,  which  it  was  contended  by  the  plauitifT  formed  the  letter  li.,  the  initial  letter  of  tW 
defendant's  name :  Held,  that  If  it  was  an  M.,  it  was  not  a  sufficient  signature  under  the  slttaie.  S 
Geo.  4,  c  16,  s.  ISl.  fmhh  that  if  such  a  letter  be  withaM  date,  the  Haw  whc«  it 
cannot  be  pro?ed  by  parol  evidtnco. 
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rupt  on  the  4th  of  July,  18S&  The  plahiliff  was  an  at- 
tomejy  and  the  defendant  a  FrenchmiBi,  named  Pierre 
Armand  le  Camte  de  Fontaine  Moreau.  It  appeared 
that  the  defendant,  hcing  uidebted  to  the  plaintiff  for  )>a- 
siness  done,  called  at  his  office,  and  wrote  a  letter  i» 
French,  which  he  left  for  the  plaintiff,  he  not  being  aft 
home.  The  letter  requested  the  plaintiff  not  to  be  aingry 
at  the  defendant's  not  bringing  him  any  money,  mention- 
ed  an  expectation  of  getting  some  by  an  arbitration  which 
was  then  in  progress,  and  concluded  with  a  passage,  of 
which  the  following  is  a  translation:  "  T  can,  however, 
assure  you  for  certain,  that  before  the  \5th  of  nemt 
month,  lehaU  be  able  to  let  you  have  100/."  '  This  letter 
was  not  dated,  and  the  question  of  fact  in  die  cause  was, 
at  what  time  it  was  written ;  it  being  contended  on  the 
part  of  the  plaintiff  that  it  was  written  on  the  B8d  of  Au« 
gust:  and  on  the  part  of  the  defendant,  that  it  was  written 
on  the  31st  of  May.  In  the  first  case  it  would  be  after, 
and  in  the  second  before  the  defendant's  bankruptcy. 

For  the  purpose  of  shewing  that  it  was  written  on  the 
g3d  of  August,  a  clerk  of  the  pluntiff's  was  called,  who 
stated  that  he  was  present  on  that  day  while  the  defendant 
was  writing  it. 
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Hubert 

r.  • 
MoaaAV' 


Wilde,  Seijt.,  for  the  defendant,  objected  to  this  mode 
of  supplying  the  date  by  parol.  By  the  6  Geo.  4,  c. 
16,  s.  131  (a),  it  is  provided,  that  a  bankrupt  shall  not  be 
liable  upon  any  promise  to  pay  a  debt  discharged  by  his 
certificate,  unless  such  promise  be  in  writing.     The  ques* 


(a)  The  section  is  as  follows :— - 
**  And  be  it  enacted,  that  no  bank- 
rnpt  i^terhi$  certificate  shall  ha?e 
been  allowed  under  any  present  or 
fature  commission,  shall  be  liable 
to  pay  or  satisfy  any  debt,  claim  or 
demand,  from  which  he  shall  ha?e 
>eea  discharged  by  "Hrtue  of  sudi 
eertifieate^  orany  partof  sachdebt. 


claim  or  demand,  upon  any  con- 
tract, promise  or  agreement  made, 
or  is  be  made  after  the  smng  out 
of  the  commisnan,  unless  such 
promise,  contract  or  agreement  be 
made  in  writing,  signed  by  the 
bankrupt,  or  by  some  person  there- 
to IttwfuDy  authorind  m  miting 
bysachbankrapt.* 


MORKAU. 
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don  as  to  when  the  letter  was  written  is  the  material  &ct  b 
l{^3gi^r  ^^  6au^»  and  that  fact  is  sought  to  be  proved  by  pvol, 
in  the  very  teeth  of  a  statute  which  guards  so  careAiSj 
against  proving  the  promise  by  paroL  If  such  eTidence  k 
allowed^  it  will  open  a  door  to  fraud,  by  giving  a  party  ii 
possession  of  a  letter  written  before  a  bankruptcy,  die  op- 
portunity of  insisting  that  it  was  written  after. 

Best,  C.  J. — The  strong  inclination  of  my  opinioD 
is,  that  this  is  a  good  objection ;  but  I  will  not  decide  k 
here;  but  let  the  cause  go  on,  and  leave  it  for  the  deci- 
sion of  the  Court. 

The  letter  had  no  name  attached  to  it,  but  somedung 
that  looked  like  an  M. ;  and  Wilde,  Seqt.,  contended  diat 
it  could  not  be  said  to  be  signed  as  required  by  die  sti- 
tute.    It  was  handed  to 

Best,  C.  J.,  who,  upon  looking  at  it,  observed- 
It  may  be  an  M.,  or  it  may  be  a  waving  line :  but  if  it  be 
an  M.,  I  am  of  opinion  that  it  is  not  sufficient,  as  Ae 
statute  requires  that  the  promise  should  be  signed.  It  b 
not  the  signature  of  a  man's  name.  I  have  no  doubt  opoo 
the  subject ;  but  for  the  sake  of  the  character  of  the  psr- 
ties  I  will  allow  the  cause  to  go  on. 

Taddy,  Serjt. — Perhaps  your  Lordship  will  allow  us  to 
produce  evidence  to  shew,  that  the  defendant  usosBr 
signed  in  that  way. 

Best,  C.  J. — ^No,  I  will  not. 

Wilde,  Serjt.,  then  further  objected,  that  the  prombe 
contemplated  by  the  statute,  was  one  to  be  made  after  i 
man  liad  obtained  his  certificate,  and  not  before,  when  k 
was  not  discharged  from  his  legal  liabilities  (a). 

{a)  He  also  objected,  that  the     promise  to  pay  tlie  origiasl  4cR 
promifle  in  tlie  letter  was  not  a     which  alone  'would  lupfnTt,  # 
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Bs8T|  C.  J. — I  think  that  as  the  statute  is  penned,  any 
promise  having  the  requisites  of  the  act  made  after  (the 
bankruptcy,  will  not  be  discharged  by  the  certificate. 

A  Frenchman,  who  was  called  as  a  witness,  stated,  on 
being  shewn  the  letter,  that  in  his  opinion  the  mark  which 
was  taken  to  be  an  M.,  was.  nothing  but  a  flourish. 

Upon  this  Best,  C.  J.,  said,  that  he  woidd  nonsuit  the 
plaintiff;  but  that,  for  the  sake  of  the  character  of  the 
parties,  he  would  take  the  opinion  ^f  the  Jury  upon  the 
question  of  fact,  as  to  when  the  letter  was  written. 

TbAa  question  was  accordingly  submitted  to  them,  and 
the  Jury  found  that  the  letter  was  written  on  the  S3d  of 

'^^^  Nonsuit,  with  leave  to  move, 

Vaughan  and  Taddy^  Serjtjs.,  and  Abraham^  for  the 
plaintiff. 

Wilde,  Seijt,  and  Justice^  for  the  defendant. 
[AtXanoM^Huberi,  and  FUher  ^  S.] 
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HUBKRT 

r. 
MORBAIf. 


In  the  ensuing  Hilary  Term,  Vaughan,  Serjt.,  moved, 
pursuant  to  the  leave  given. — He  cited  the  case  of 
Schneider  v.  Norris  (a),  and  contended  that  the  M.  was 
a  sufficient  signing  within  the  act,  it  being  the  sign  used 
by  the  party,  to  denote  that  the  instrument  was  his. 


action,  bnt  a  special  promise  to 
pay  lOOi.  on  the  I5th  of  the  next 
month:  but  upon  tins  objection 
no  dedition  was  given. 

(a)  2  M.  &  S.  286.  In  tint  case 
a  bill  of  parcels,  in  which  the  name 

VOL.  II. 


The  Court  refused  a  rule. 

of  the  vendor  was  printed,  and 
that  of  the  vendee  written  by  .the 
vendor,  was  held  to  be  a  sufficient 
memorandum  of  the  contract, 
within  the  statute  of  frauds. 

N  N 
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Adjourned' Sittings  in  London,  d^ter  JUichaehmu 

Term,  1826. 


Dec.  litk 

The  marking, 
by  theTendor, 
of  caslu  of  wine 
lying  in  the 
doclu  with  the 
initiaUofthe 
purchaier,  athis 
request,  and  in 
his  presence,  the 
terms  of  payment 
not  haTing  been 
settled  at  the 
time,  and  con- 
sequently the 
contract  not  be- 
ing complete,  is 
not  an  accept- 
ance under  the 
17th  section  of 
the  statute  of 
frauds. 


Proctor  v.  Jones. 

Assumpsit  to  recover  the  price  of  a  quantity  of  wi] 
The  plaintiflTs  clerk  proved  that  he  went  with  the  plain- 
tiff and  defendant  to  the  London  Docks^  for  the  purpose 
of  the  defendant's  tasting  some  wine  of  the  plaintiff's.  Af- 
ter several  sorts  had  heen  tasted,  and  the  prices  men- 
tionedy  the  defendant  agreed  to  take  two  casks  of  Port, 
and  directed  the  witness  to  mark  them  with  the  initials  of 
his  name,  that  no  mistake  might  occur.  On  being  asked 
hb  initials  by  the  plaintiff,  he  said  they  were  T.  J. ;  and 
T.  J.  was  then  marked  on  the  casks  by  the  witness  in  the 
defendant's  presence:  a  third  was  afterwards  marked  in 
the  same  way.  The  plaintiff  then  left ;  and  the  witness 
and  the  defendant  went  towards  another  warehouse  to 
see  some  Cape  wine ;  and  while,  they  were  going,  die  de- 
fendant said,  that  he  had  laid  out  a  good  deal  of  maney 
in  gin,  and  should  want  some  time  for  the  wine.  The 
witness  told  him  he  might  have  two  months,  and  he  said 
that  would  do  very  well.  The  defendant  then  said  that 
he  had  several  cases  in  the  Court  of  Requests,  and  he 
must  go  there,  or  he  should  be  nonsuited,  but  added,  that 
the  witness  knew  what  would  suit  him;  snd  he  left  it  to 
him  to  select  for  him  both  with  regard  to  the  quality  and 
price. 

For  the  plaintiff,  the  case  of  Anderson  v.  ScoU  (a), 
was  cited. 


(s)  1  Csmp.  N.  P.  C.  236  n. 
That  cue  was  special  astumpnt 
for  the  non-delivery  of  wines;  and 
Lord  EUenhwrmiifk  held,  that  the 
cutting  off  the  pegs  by  which  the 
wine  was  tasted,  and  the  marking 


of  the  plaintUPs  imCisls  on  the 
casks  by  the  defendasfs 
the  presence  of  all  the 
amounted  to  a  delivery  uadcr 
statute  of  fraads. 
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Wilde,  Seijt.,  for  the  defendant. — An  act  done  by  the 
vendor,  ia  not  an  act  which  will  bind  the  purchaser  under 
the  statute  of  frauds  There  was  no  contract  at  the  time 
of  marking;  the  contract  was  made  afterwards :  marking 
h  not  sufficient.  Anderson  ▼•  Scoit  has  been  considered 
a  very  strong  case.  The  wends  of  the  statute  (a)  are,  that 
'*  no  contract  for  the  sale  of  any  goods,  wares,  and  mer-' 
chan^zes,  for  the  price  of  1 0/.  sterling,  or  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  recehfe  the  same,  or  give  something  in  ear« 
nest  to  bind  the  bargain,  &c."  It  does  not  appear  in  what 
condition  the  wines  were  at  the  Docks,  to  what  order  they 
were  deliverable,  or  to  what  Hens  they  were  subject* 
WhsX  occurred  cannot  be  said  to  be  equivalent  to  an  ac- 
tual receipt,  when  it  does  not  appear  that  the  purchaser 
had  any  control  over  the  wine. 


HutcMnson,  on  the  same  side,  referred  to  the  cases  of 
Farebroiher  v.  Simmons  (&),  Baldey  and  Another  v.  Par^ 
ier{c),  and  Thomson  v.  Maceroni{d). 


(a)  29  Car.  2,  c.  3,  a.  17- 
(h)  6  B.  &  A.  333.  The  point 
dedded  m  ibsA  case  is,  that  the 
agent  contemplated  by  the  17th 
section  of  the  statute  of  frauds, 
ifho  is  to  bind  a  defendant  by  his 
signature,  must  be  a  third  person, 
and  not  the  other  contracting  par- 
ty; and  therefore^  if  an  auctioneer 
write  down  the  defendant's  name, 
by  his  authority,  oppodte  to  the 
lot  purchased,  such  entry  is  not 
sufficient,  in  an  action  brought  in 
the  name  of  the  aucUoneer,  to  take 
the  case  out  of  the  statute. 

(«)  2  B.  &  C.  37.  Assumpsit  for 
goods  sold.  The  plaintiffs  were 
linen-dn^^ers;  and  the  defendant 
came  to  thdr  shop  and  bargained 
for  various  articles.  A  separate 
price  was  agreed  on  for  each,  and 
no  one  article  was  worth  10/.  The 


defendant  marked  some  with  a 
pencil,  helped  to  cut  others  from 
the  bulk,  and  some  were  measured 
in  his  presence.  A  bill  of  parcels 
was,  at  his  desire,  sent  ^th  the 
goods ;  he  refused  to  accept  them. 
It  was  decided  that  there  was 
but  one  contract  for  the  whole, 
and  that  there  was  no  delivery  and 
acceptance  of  any  part  of  the 
goods,  and  therefore  that  the  case 
was  within  the  statute  of  frauds. 
iS.  C.  3  D.  &  R.  220. 

((i)3B.  &C.1.  In  this  case, 
goods  of  the  value  of  1441.  were 
made  to  order,  and  remained  in 
the  possession  of  the  vendor,  at 
the  request  of  the  vendee,  with 
the  exception  of  a  small  part, 
vdiich  the  vendee  took  away;  and 
it  was  held,  that  there  was  no  ac- 
ceptance of  the  residue  of  the 
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Pkoctor 
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Faugian,  Serjt.^  in  reply^  contasded,  that  the  proposi- 
tion was  a  monstrous  one,  whicb  was  sought  to  be  mm- 
tained  on  the  part  of  the  defendant.     He  cited  Elmore  t. 

Stone  {a). 


BESTy.C.  J. — That  case  has  been  overruled. 

Vaughan,  Serjt, — Could  the  pkuntiff  have  had  a  right, 
if  he  had  heard  of  the  insolvency  of  the  vendee,  to  say 
there  was  no  delivery?  There  was  a  symbolical  delivery. 

Manmingy  on  the  same  side.  — The  case  of  Baldey  v. 
Parker  is  distinguishable  from  this,  because  there  the 
goods  were  capable  of  delivery;  but  here  they  were  not, 
piirtly  on  account  of  their  bulk,  and  partly  on  account  of 
the  necessity  of  previously  paying  the  duty. 

Best,  C.  J.  —The  statute  of  frauds  and  the  statute  of 
limitations  were  both  so  much  objected  to  at  the  time 
when  they  were  passed,  that  the  judges  appeared  anxioas 
to  get  them  off  the  statute-book ;  but  in  later  times  thej 
have  become  desirous  to  give  them  their  full  effect.  I 
think  the  statute  of  frauds  is  a. good  and  wholesome  sti* 
tute.  In  other  countries,  contracts  are  made  in  writing. 
If  my  Lord  EUenborougKs  opinion  in  the  case  of  ScoU  ▼. 
Anderson  was  an  opinion  upon  a  matter  of  common  law, 
I  should  act  upon  it;  but  it  is  on  the  construetioD  of 
a  statute;  and  the  words  of  the  statute  are  against  it.  It 
is  the  intention  of  the  statute,  that  there  should  be  as  com- 
plete a  delivery  as  can  be  according  to  the  nature  of  the 
article.  It  cannot  be  said  in  the  present  case,  that  the  de- 
fendant actually  received  the  goods.     Could  die  vendee 


goods  within  the  ststute  of  frands. 
S,  C.  4D.&R619. 

(a)  1  Taont.  458.  The  point 
there  dedded  is,  that  "  if  s  man 
bargains  for  the  purchase  of  goods, 
and  denres  the  vendor  to  keep 


them  in  his  possestion  for  •■  espe- 
cial purpose  for  the  veiideep  and  the 
vendor  accepts  the  order,  this  ii 
a  sufficient  delivery  of  tbtt  gooA 
nvithin  the  statute  of  frawK.* 
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maintain  trover  if  the  goods  were  not  delivered  ? — Cer« 
tainly  be  could  not,  for  the.  seller  would  have  a  lien  on 
them  for  the  price,  as  there  was  no  stipulation  as  to  pay- 
ment, at  a  fiiture  time.  But  not  only  was  there  no  deli- 
very, but  there  was  no  complete  contract  at  the  time  of. the 
marking;  for  at  that  time  the  time  of  payment  was  not 
agreed  upon ;  but  it  was  settled  in  a  conversation  after- 
wards. If  there  was  no  complete  contract  at  the  time  of 
the  marking,  then  the  marking  cannot  be  an  acceptance 
under  the  statute.  If  the  plaintiff  had  made  a  trans- 
fer in  the  Dock  books,  that  would,. in  my  opinion,  have 
been  a  symbolical  delivery.  I  think,  looking  to  the  words 
of  the  statute,  that  I  am  bound  to  call  the  plaintiff. 

Nonsuit. 
Vaughan,  Serjt.,  and  Manning,  for  the  plaintiff. 

WildCf  Serjt.,  and  Hutchinson,  for  the  defendant. 

[Attomies — Boxer ^  and  Harmer.'] 


Proctor 


V, 

Jones. 


RuTHVEN  V.  Brown,  Esq.  Dee.  \Sth, 

J  HE  declaration  stated,  that  the  plaintiff,  in  Easter  A  prisoner  in 
term,  6  Geo.  4,  recovered  against  James  Haselden,  231/.,  had  o^^T 
as  his  damages,  as  by  the  record  and  proceediners  thereof  d«y-"j^« »"  ^« 

^     '  J  r  o  \ava\  form,  per- 

more  fully  appeared;  and  that  on  the  2  th  day  of  Novem-  mittinghim  to 
ber,  in  Michaelmas  Term,  1824,  the  said  James  Haselden,  transact  hisaf- 
then  bemg  in  the  custody  of  the  defendant,  as  Warden  of  tllh  wfwJT 
the  Fleet  Prison,  was  brought  to  the  bar  of  the  Court  of  wiiandtore- 

turn  the  same 

Common  Pleas,  and  re-committed  thence  in  execution,  day.  He  went 
It  then  alleged  a  further  bringing  up  and  a  remand  on  the  weiis  theatre, 
24th  January,  1825,  and  then  went  on  to  state,  that  af-  "^^^^^  ^'  T" 

•^  '  '  seen  as  late  as 

terwards,  to  wit,  on  the  10th  day  of  June,  1825,  the  haifpastiiin 

the  evening: — 
Held,  that  if  he 
returned  within  the  ambit  of  the  prison*  before  12  at  night,  the  Warden  could  not  be  liable  in  an  ac- 
tion for  an  escape,  noiwUhstaoding  the  abuse  and  misapplication  of  the  jrule. 
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18S6.  defendant  permitted  Haselden  to  escape  from  his  cna- 
RuTBVBH  tody,  the  plaintiff  being  then  unsatisfied  of  his  da- 
Bbowm.  mages,  by  reason  of  which  an  action  accrued  to  the 
plaintiff  to  demand  and  have  from  the  defendant  tlie 
said  sum  of  2S1A  The  pleas  were  nil  debet,  and  seTcnl 
special  pleas  of  justification;  one  of  which  was,  diat  on 
the  said  10th  of  June,  1825,  a  certain  rule  or 
made  by  the  Court  of  Common  Pleas,  wherdiy  it 
dered,  that  the  said  James  Haselden  should  have  leate  to 
go  abroad  that  day  out  of  the  said  prison  of  the  Fleet,  ts 
transact  his  affairs,  and  advise  with  his  counsd,  and  to  re- 
turn to  the  same  prison  the  same  day,  accordiaig  to  the 
form  of  the  statute  in  such  case  made  and  proYided.  The 
plea  then  alleged  that  the  said  James  Haseld^i  did  retmn 
to  the  said  prison,  and  into  the  custody  of  the  defendant, 
as  Warden,  on  that  day,  pursuant  to  the  rule.  To  this  the 
plaintiff  replied,  that  the  sud  James  Haselden  4id  not  r#> 
turn  to  the  said  prison,  and  into  the  custody,  &c.  pursa* 
ant  to  the  said  rule,  in  manner  and  form  as  alleged  in  the 
plea.  This  replication  concluded  to  the  country;  and  is- 
sue was  joined  upon  it. 

An  examined  copy  of  the  record  of  the  judgment  in  the 
cause  of  Rutkven  v.  Haselden  was  produced,  firom  which  it 
appeared  that  it  was  of  Michaelmas  Term. 

The  defendant's  counsel  objected,  that,  as  the  declara- 
tion stated,  that  the  judgment  was  recorered  in  E^aster 
Term,  there  was  a  yariance. 

The  plaintiff's  counsd,  in  answer  to  the  objectioD,  cited 
the  cases  of  Purcel  t.  APNamara  (a),  and  Stoddart  t. 
Palmer  {b). 

(a)  9  East,  167*  recoTered»  ftc,  condadiay  widi 

(6)  3  B.  &  G.  2,  aad  4  D.  &     the  words,  «« asi^^pembytlie  te* 


R.  624.    ActioB  for  a'false  ratarn     cord.**    The  proof  was  of  a  ja^ 
to  %  fieri  fmdn.    The  declantioB     meat  in  After  Term,  3  Oea.  4.  It 


stated,  that  the  plaintiffui  TrinU^     was  held  that  this  wm  no 
Term,  2  Geo.  4,  by  the  jadgmeat     kx  that  die  aftnaeat,  **  as  sp* 
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Best,  C.  J. — Upon  the  authority  otStoddart  ▼.  Pahner,        1 826. 
I  am  of  opinion,  that  it  is  no  variance.  *  Ruthvek 


Proof  of  the  remand  and  commitment  of  Haselden  un- 
der the  writ  of  Habeas  Corpus,  was  then  given. 

An  order  of  Mr.  Justice  Park  made  on  the  14th  of  No- 
vember, 1825,  requiring  the  plaintiff  to  furnish  a  particular 
in  writing,  of  the  days  and  times  on  which  he  meant  to  in<- 
sist  that  Haselden  escaped,  and  also  an  order  of  the  same 
learned  Judge  confining  him  to  the  28th  of  November,  1824, 
the  30th  of  January,  1825,  and  the  10th  of  June  1825, 
being  the  three  times  mentioned  in  the  particular. 

A  witness  was  called,  who  proved,  that  on  the  evening 
of  the  10th  of  June,  1825,  he  saw  Haselden  at  Sadler's 
Wells  Theatre,  which  place  they  left  at  the  same  time, 
viz.  between  a  quarter  and  half  past  1 1  at  night. 

On  the  11th  of  January,  1825,  a  written  notice  was 
served  on  the  defendant,  signed  by  the  plaintiff's  then  at- 
tomiesj  stating  that  Haselden  had  been  seen  at  Kensing- 
ton, and  threatening  an  action  if  the  defendant  did  not  lock 
him  up. 

A  witness  was  also  called,  who  stated,  that  on  the  7th 
of  March,  1825,  he  accompanied  the  plaintiff  to  the  de- 
fendant's, and  had  an  interview  with  him:  the  plaintiff  said, 
that  he  was  come  to  give  notice  that  Haselden  had  again 
been  seen  out  of  the  rules ;  that  he  had  been  seen  in  Surry 
by  a  Mr.  Pearson,  who  would  tdl  the  defendant  when  it 
was,  if  he  would  call  upon  him.  The  plaintiff  also  desired 
that  the  defendant  would  bring  Haselden  within  the  watts. 
The  defendant  said,  that  he  should  not  call  on  Pearson, 
but  if  Pearson  would  call  on  him,  he  Would  hear  what  he 
had  to  say ;  and  that  he  should  not  deprive  Haselden  of 
the  rules^  as  he  had  given  security  and  had  paid  for  them. 

pears  by  the  record,"  was  surplus-     foundation  of,  but  mere  induce- 
age,  and  might  be  rejected,  inas-     ment  to,  the  action." 
much  as  the  judgment  was  not  the 
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BaowK. 
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• 

The  plaintiff  said,  that  he  should  proceed  agpnist  tbe  de- 
fendant if  Haselden  was  again  seen  out  of  the  rules.  The 
defendant  said  he  might  do  as  he  pleased,  for  he  was  weB 
secured,  and  should  not  bring  him  within  the  vdb. 

Haselden  had  been  discharged  out  of  custody  by  a 
Judge's  order,  on  payment  of  the  debt,  but  without  preju- 
dice to  the  plaintiff's  action. 

For  the  defendant,  the  day-rule,  of  the  10th  June^  wis 
put  in,  (an  objection  that  it  was  admitted  by  the  tenns  of 
the  replication  having  been  overruled).  It  was  in  the  usual 
form. 

Witnesses  were  then  called  to  shew  that  Haselden  was 
at  his  lodgings  within  the  rules  before  12  at  night  on  that 
day,  but  their  testimony  was  materially  shaken  on  their 
cross-examination. 


Vaughan^  Serjt.,  for  the  defendant. — It  has  been  de- 
cided that  a  day  rule  operates  for  the  entire  day.  The 
most  liberal  and  ample  construction  has  been  put  upon 
the  permission  of  the  Court.  Field  v.  Jones  (a).  When 
Haselden  was  coming  from  Sadler's  Wells,  he  was  under 
the  protection  of  the  law,  and  had  a  right  to  go  ^rfiere  he 
pleased.    There  was  no  escape. 


Bosanquetf  Serjt.,  for  the  plaintiff. — ^The  object  of  a 
day  rule  is,  that  a  man  may  transact  his  business,  and  ad- 
vise with  his  counsel ;  these  are  the  terms  of  the  order :  but 
a  man  is  not  allowed  to  be  out  till  past  11  at  night,  and  to 
amuse  himself  by  going  to  theatres.  The  business  of  the 
Courts  is  over  long  before  that  hour.  Though  the  wit- 
nesses should  be  believed,  who  swear  that  Haselden  was  at 
home  before  twelve,  yet  as  he  was  not  out  for  the  purposes 


(a)  9  East,  l5l.  This  case  de- 
cides that  a  day  rule,  when  made, 
coven,  byrelatioD  back,  the  liber- 
ation of  a  prisoner  who  had  signed 
the  petition,  but  had  gone  out  of 


the  prison  before  the  atting  of  te 
Court  on  the  same  day,  tiMragh 
the  marshal  were  sued  for  thii 
escape,  wluch  occurred  befsce  the 
ntting  of  the  Court. 
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mentiQDed  in  the  rule,  that  is  no  justification.  The  plea 
says,  he  returned  in  pursuance  of  the  rule;  but  we  deny  ^  tttrTBYBS 
that  in  our  replication.  There  is  a  rule  of  the  Court  of  n^^^ 
King's  Bench,  of  the  30th  Geo.  3,  mentioned  in  3  T.  R» 
584,  that  every  prisoner  of  that  Court  having  a  day*rulei 
shall  return  within  the  walls  or  the  rules  at  or  before 
9  o'clock  at  night ;  that  is  the  reasonable  and  proper  time, 
and  I  apprehend  that  my  Lord  Chief  Justice  will  consider 
that  rule  as  affording  a  reasonable  construction  of  the  law 
upon  the  subject,  and  apply  such  construction  to  the  day- 
rules  of  the  Court  of  Common  Pleas.  With  respect  to 
the  case  cited  of  JField  v.  Jones,  it  has  nothing  to  do  with 
this  point* 

« 

Best,  C.  J« — As  to  the  law  upon  the  subject,  I  am  of 
opinion  that  the  Warden  is  not  answerable  for  tbe  abuse, 
of  the  order  of  the  Court.  Haselden  obtained  the  day- 
rule  by  fraud.  It  was  not  obtained  for  the  purposes  of 
business,  but  to  enable  him  to  pursue,  at  the  expense  of 
his  creditors,  amusements  which,  in  him,  were  highly  crim- 
inaL  But  that  arose  from  a  defect  in  the  rule  of  our 
Court.  The  Warden  was  bound  to  obey  that  rule,  and  is 
not  answerable  for  any  misuse  of  it  by  the  party  obtaining 
it,  provided  such  party  returned  within  the  ambit  of  the  pri- 
son before  twelve  at  night.  I  cannot  take  the  rule  of  the 
King's  Bench  as  an  exposition  of  the  general  law,  but  as 
itself  creating  a  new  law ;  and  therefore  I  think  the  only 
question  is,  did  this  man  return  within  the  rules  before  12 
at  night  on  the  10th  of  June.  We  can  improve  upon  the 
rule  of  the  King's  Bench,  and  make  an  order  not  only  that 
a  party  shall  return  at  9  o'clock,  but  also  that  he  shall  not 
be  at  liberty  to  go  to  public  places  of  amusement.  But 
unfortunately,  at  present,  we  have  no  such  rule.  There 
is  a  case  in  the  King's  Bench  (a),  which  decides  that  going 
beyond  the  rules  is  not  an  escape.  But  if  the  Warden,  after 
notice  that  a  man  has  been  abusing  his  privilege,  by  going 
beyond  the  rules,  does  not  think  it  right  to  lock  that  man 

(a)  Bmutfons  y.  Walker,  2  T.  R.  136. 
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» 

up,  I|  for  one,  shall  require  a  very  long  argument  to  oon* 
yince  me,  that  it  is  not  a  negligent  or  voluntary  escape. 
And  I  am  of  opinion,  that  if  such  notice  be  given,  it  is  the 
duty  of  the  Warden  to  make  enquiry  into  it,  for  if  the  in- 
formation  is  true,  he  will  be  liable.  His  Lordship  then 
left  it  to  the  Jury  to  say,  whether,  in  fact,  Haselden  re- 
turned before  IS  at  nighty  telling  them,  that  if  they  thought 
he  did  not,  they  must  find  a  verdict  for  the  plaintiff;  but 
with  nominal  damages  only,  as  the  original  debt  and  costs 

had  been  paid. 

The  Jury  found  for  the  pboDtiffl 

Bosanquet  and  Taddy,  Serjts.,  and  Perringy  for  the 
plaintiff. 

Vaughan,    Lawes,  and  Wikk,   Serjts.,    for   the  de- 
fendant. 

[Attornies — E.  Isoms,  and  PnUeji.] 


This  decision  was  confirmed  by  the  Court,  in  the  fol- 
lowing Term;  and  a  rule  was  subsequently  made  requiring 
all  persons  to  whom  day  rules  should  be  granted  to  return 
within  the  rules  by  nine  o'clock  in  the  evening. 


A^aumed  Sittings  at  London^  (tfter  Miehaebmoi 

Term,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Jhe.  151ft.  Gresham  r.  POSTAN. 

^■n  actioiioii    (yASE  for  falsely  warranting  a  horse  to  be  quiet  in  har> 
tecMhofanez-  ness. — In  the  declaration  it  was  averred,  that  the  defimd- 

Sbiralbonev^  ^^^  ^^^  ^^'^^^  ^^®  horse  to  be  unquiet  in  harness.    No 
^iM{  If  the      evidence  was  given  of  the  scienter. 

lege  tliat  the  d«- 

tedaiit  witf  Aiww  him  to  be  unquiet,  Ihlfl  ii  an  tumeeanary  aTement,  and  need  nat  be 
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Wilde,  Seijt.,  for  the  defendant,  contended,  that  al^ 
though  it  might  be  mmecefisary  to  aver  this  in  the  declara* 
tion;  yet  as  it  was  ao  averred,  llie  plaintiff  could  not  re- 
cover without  its  bebg  proved. 

Va^kan,  Seijt.,  and  Kelly,  contra. — It  is  clearly  an 
unnecessary  and  superfluous  averment.  If  it  was  not,  the 
declaration  would  never  be  perfect  without  it;  and  if  we 
prove  all  the  averments  that  are  necessary  to  support  our 
action  that  is  enough,  and  we  are  entitled  to  recover. 

BesI*,  C.  J« — ^It  b  certainly  unnecessary  to  allege  that 
the  defendant  knew  the  horse  to  be  unquiet ;  and  it  being 
unnecessary  to  allege  it,  it  need  not  be  proved. 

Verdict  for  the  plaintiff. 

Vaughan,  Seijt.,  and  KeUy,  for  the  plaintiff. 
Wilde,  Serjt.,  and  Moody,  for  the  defendant. 

[Attondes— ^ciA«m,  and  Srarlft.] 


5«1 


i8S6. 


Qreshaji 

POSTAN. 


For  the  asoal  f  onn  of  declaring 
in  case  on  sn  express  warranty* 
see  2  Ghitt  Plead.  316;  and  see 


HomcoitU  V.  Moaitf  anU,  Vol.  1, 
p.  166. 


BuszARD  and  Others,  Assignees  of  Jones  and  Another, 

Bankrupts,  r.  Capel. 

J^OVER  for  two  barges  named  Spring  and  Autumn, 
which  had  been  taken  under  a  distress  for  rent  by  the  de* 
fendant,  who  was  the  receiver  appointed  by  the  Court  of 
Chancery,  of  the  profits  of  the  estate  of  the  party  under 
whom  the  bankrupts  held  Davis's  wharf,  in  Lower  Thames 
Street. 

The  barges,  at  the  time  when  they  were  taken,  were 
lying  iii  the  river,  underneath  the  wharf,  and  fastened  by 

ing  at  mudi  on  the  prtiniiet  demised  ai  the  natura  of  the  thing 


Dee.  \6iJL 


Barges  lying  in 
a  river  close  to 
a  wharf,  and 
fastened  to 
piles,  intended 
partly  for  the 
support  of  the 
wharf,  and  part- 
ly that  harges 
may  be  attach- 
ed to  them,  may 
be  distrained  for 
rent  due  in  re- 
spect of  the 
wharf,  they  be- 
will  admit  d^ 
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ropes  to  piles  drivai  dowu  close  by  the  fide  of  the  farick* 
BuszARi^  work,  partly  for  the  support  or  protecdon  of  a  gnnay 
Gapbl  v^l^  ^As  on  the  wharf^  and  partly  for  the  purpose  of  hav- 
ing barges  attached  to  them.  There  was  no  space  between 
the  edge  of  the  water  and  the  granary,  so  that  a  persoD 
aught  step  but  of  the  building  at  once,  into  the  barge*. 

Vaughan,  Serjt^  for  the  plaintiffsj,  contended  that  the 
barges  ought  not  to  have  been  taken,  as  they  could  not  be 
said  to  be  on  the  premises. 

Best,  C.  J. — I  shall  tell  the  Jury,  that  if  the  pfles  are 
constantly  used,  they  form  a  part  of  the  demised  premises. 
The  liberty  of  attaching  barges  to  them  is  one  of  the  cod» 
veniences  and  advantages  of  the  wharf. 

The  lease  granted  to  the  bankrupts,  was  then  read. .  It 
described  the  property  as  a  wharf  ground  and  premises 
next  to  the  river  Thames,  and  a  brick  built  warehouse, 
and  contained  the  words  "  together  with  all  easements, 
profits,  commodities,'*|&c. 

Best,  C.  J. — If  there  had  been  nothing  in  the  deed  but 
the  word  wharf,  I  should  have  thought  that  descriptioo 
sufficient;  for  the  barges  were  as  much  attached  as  the  na- 
ture of  the  thing  would  admit* 

Vaughan,  Serjt. — ^The  river  is  a  public  river,  and  the 
party  has  no  interest  in  the  soil. 

Best,  C.  J. — ^That  makes  no  difference.  As  the  pfles 
are  fastened  to  the  building  partly  for  its  support  and 
partly  for  the  purpose  of  attaching  barges  to  them,  the 
barges  mult  be  taken  as  being  on  the  demised  pi 


Vaughan,  Serjt.,  then  endeavoured  to  establish  a 
of  fraudulent  preference.     He  called  the  bankrupt's  deik, 
who  proved  that  he  saw  the-barges  in  the  stream,  about 
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die  middle  of  the^day  befbrie  the  distress.  That  the  bar- 
ges were  not  wanted  for  the  purpose  of  being  used  in  the 
business  on  the  day  of  the  distress,  and  that  he  did  not  re- 
member their  being  brought  along  side  the  wharf  on  any 
occasion  before,  wheri  they  were  hot  wanted.  He  added, 
that  he  could  not  swear  that  either  of  the  barges  had  been 
used  for  a  week  before  the  distress. 

It  was  also  proved,  by  the  examination,  under  the  com- 
mission, of  one  of  the  defendants,  who  was  the  broker,  that 
on  the  evening  before  he  told  one  of  the  bankrupts' that 
he  should  come  down  the  next  morning  and  distrain,  up6n 
which  the  bankrupt  said  that  he  knew  that  rent  was  due, 
and  expected  a  distress. 

Best,  C.  J. — ^You  see  the  difficulties  which  you  have  in 
this  case.  You  will  be  met  by  proof  that  the  barges  were 
legally  distrained. 

Vaughan,  Serjt. — But  fraud  may  always  be  inferred 
from  circumstances. 

Best,  C.  J. — Do  you  think  you  can  persuade  a  Jury  to 
infer  it  fit>m  such  circumstances  as  these  ?  Why  don't 
you  call  the  bankrupt  ? 

VaughaUj  Serjt. — He  has  not  received  his  certificate. 


Best,  C.  J. — You  can  calT  Ixun  if  the  other  side  do  not 
object. 

Wilde^  Serjt. — This  action  is  defended  under  an  order 
of  the  Court  of  Chancery ;  and  I  would  appeal  to  your 
Lordship  to  know,  whether  I  have  authority,  in  such  a 
case,  to  waive  any  objection. 

Best,  C.  J. — I  should  think  the  Court  of  Chancery 
would  be  the  first  to  wish  all  the  facts  to  be  discovered. 
I  cannot  give  advice  on  the  subject;  but  I  will  say  to  the 
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Couirt  of  Chanceryj  ibuit  it  was  my  opiniop  tkal  llie  bank- 
rupt ought  to  he  called* 

fPilde,  Serjt.-^Wo  do  not  tako  by  this  delhr^ry  of  tbe 
baokrupta>  but  by  tbe  act  of  the  law^ 

BssT,  C.  J.9  to  Vaughan,  Seijt, — ^This  is  a  most  singa- 
lar  case;  but  I  think  you  must  first  shew  that  the  barges 
were  brought  wjthin  the  ambit  of  the  premises  by  firaud* 
mii  when  you  hav^  done  that,  I  will  give  you  my  opiniaB 
upon  the.  law. 


A  witness  was  then  called  for  the  purpose  of 
out  that  fact,  but  not  being  able  to  do  so  the  plaintiffiB  were 

Nonsuited. 
Vaughan,  Serjt.,  for  the  plaintiffs. 
Wilde  and  Adams,  Serjts.,  for  the  defendants. 

[Attomies^  Van  Strndnt  jr  T*.,  aiid  iOtt^.J 


In  the  ensuing  Term  the  Court  granted  a  rule  nisi  for 
a  new  trial,  which  was  afterwards  discharged. 


Dee.  16(A. 


Smith  p.  Sfar  low  and  Another. 


^iMSauthJl!  Assumpsit  on  a  contract  for  the  purchase  of  a  qnaa- 

rity  to  parcbaae    tity  of  UUtmCgS. 

penon,  Lnring  ^^^  ^^^  plaintiff,  Jamcs  Smith  was  called,  who  was  his 
fi^'^JriT*  brother,  and  carried  on  business  as  a  broker  in  the  firm  of 

on  R  Saturday, 

went  to  another  person  on  the  Sunday  and  offend  them  to  him  in  mle,  myinf  that  be  nodi 
deliver  the  contract  on  the  Monday.  The  perwn  to  whom  they  were  offered  said,  that  he  mvc  hai« 
flia  contract  on  that  day  (the  Sunday).  A  bought  note  was  accordingly  deUrered  to  him  en  the 
Sunday.  The  brolter  could  not  s^y  when  he  made  oat  a  sold  note  ibr  the  Tender ;  whether  k  wm 
within  a  week  or  more  from  the  Sunday;  but  stated  that  he  informed  him  of  the  sale  on  the  1C«b> 
day  or  Tues^y.  The  entry  ii»  the  broker's  book  wm  not  dgned:  HeM,  Isl,  That  the  csBOaa 
was  not  sufficient  under  the  statute  of  frauds;  and  secondly,  That  sappodug  it  wex«  so,  yet  tiM  il 
would  be  fold  on  aowunt  of  its  haTmg  been  made  oii  a  Sunday. 


MICHAELMAS  TERM,  7  GEO.  IV. 

&  WiUiains.    From  his  evidence  it  appeared^  that 
the  plaintiff,  who  lived  at  Cbigwell,  and  had  retired  from 
business,  generally  had  funds  in  the  hands  of  Smith  & 
WilUamst  and  gave  them  a  genera!  authority  to  purchase 
spice  for  hun.    That  on  Saturday,  the  96th  of  February, 
18S5,  they  purchased  for  him  a  quantity  of  nutmegs,  of  a 
broker  named  Albrecht.     That  Smith  &  WilUams  also 
did  business  for.  the  defendants  F.  and  R.  Sparrow,  who 
were  tea  dealers  and  grocers.    That  on  the  morning  of 
Sunday  the  27th,  James  Smith,  the  witness,  whose  resi- 
dence wa&  at  Stockwell,  near  to  ?•  Sparrow's,  called  upon 
him  and  asked  him  if  he  would  !ike  to  do  any  thing  in 
spices,  and  mentioned  to  him  the  nutmegs  he  had  bought 
on  the  Saturday,  and  o^ered  th:em  at  11#.  6d.  a  pound. 
Sparrow  said  he  would  take  them  at  1  Is.  Zd.    Smith  sud 
that  he  could  not  give  an  answer  till  he  had  been  to  town^ 
and  added,  that  he  would  deliver  the  contract  on  the  Mon- 
day, with  that  for  some  mace,  which  Sparrow  had  or- 
dered.    Sparrow  said  he  must  have  the  contract  that  day,| 
as  he  was  going  down  to  the  country  to  get  s(Hnebody  to 
join  him  in  the  purchase.     Smith  went  to  town,  and  when 
he  returned  to  Stockwell  delivered  a  contract  to  Sparrow 
for  the  nutm3gs,  at  11  j.  3c^.    It  was  dxen  read.    It  waa 
dated  the  36th  of  February,  1825,  and  signed  Smith  & 
Williams,  and  commenced  as  follows : — "  Messrs.  F.  and  R. 
Sparrow.   We  have  this  day  purchased  for  you,  &c." 

There  T7as  a  note  on  the  face  of  it  in  Sparrow's  hand- 
writing, "  to  sell  at  \fL.  6a. **  After  the  contract  was  de- 
livered. Sparrow  said  that  he  would  not  have  the  nutmegs 
sold  under  \2s.  6d.  a  pound.  The  same  day  he  gave  Smith 
directions  to  buy  more,  and  left  him  his  address  at  Bristol, 
where  he  was  going.** 

The  entry  of  the  contract  in  the  broker's  book  was  read. 
It  was  "F.  and  R.  Sparrow,  bought  of  Thomas  Smith,  &c.,** 
dateid  26th  February'  It  was  not  signed.  The  whole  of 
the  entry  was  made  on  the  Sunday,  widi  the  exception 
of  the  words  Thomas  Smith,  which  were  written  on  the 
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V, 

Sparrow* 
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Monday.  Smith,  the  broker,  said,  that  his  brother  lefk  it 
to  them  to  do  the  best  they  could  for  him,  and  that  they 
sent  him  in  a  statement  every  year,  with  an  account  of  in- 
terest. He  also  said,  in  answer  to  questions  put  by  Best, 
C.  J.,  that  he  never  told  Sparrow  that  he  was  selling  far 
his  brother.  That  he  could  not  say  when  he  made  oat  a 
sold  note  for  his  brother,  whether  it  was  within  a  week  <^ 
the  sale  or  not;  but  that  he  informed  his  brother  of  what 
had  been  done,  (both  of  the  purchase  and  the  sale),  oo 
the  Monday  or  Tuesday.  The  sold  note  made  out  for  the 
plaintiff  was  dated  the  26th  of  February,  and  signed  Smith 
&  Williams. 


Bbst,  C.  J.,  observed. — It  is  material  to  know  when  this 
note  was  made  out;  because  the  questi<Mi  is,  vrfiether 
there  must  not  be  two  parties  to  a  contract. 


fPtlde,  Serjt. — Under  the  statute  of  frauds  it  is  enongfa 
that  the  party  to  be  charged  should  sign.     He  dted 
derson  v.  Jackton  (a). 


Best,  C.  J. — Still  it  is  a  question  whether  both 
not  be  bound  to  make  a  contract. 


Albrecht,  the  broker  who  sold  to  Smith  &  WiDiams^ 
was  then  called,  and  stated  that  he  never  heard  of  Tho> 
mas  Smith  as  the  buyer  till  several  days  after  the  prompt* 
when  Sparrow  made  a  difficulty  about  the  contract;  and 
that  he  told  Smith  (the  witness)  that  he  did  not  wish  to  know 
the  principal,  as  he  looked  to  him, 

Vaughan^  Serjt.,  contended  that  the  broker  was  within 


.  (a)  2B&.P.  238.  The  point 
there,  dedded  is  sb  follows:— 
*'  A  bill  of  parcels,  in  which  the 
Tendor's  name  is  printedi  deli- 
vered to  the  vendee  at  the  time 
of  an  order  ^ven  for  the  fu- 
ture delivery  of  goods,  seems  to 
be  a  snffident  memorandmn  of 


the  contract  within  die  statute  ef 
frauds;  at  aU  events,  a  sobseqfneat 
letter,  written  and  tigned  by  ^ 
vendor,  referring  to  the  ordo', 
may  be  connected  widi  thebiD  ef 
parcels,  so  as  to  take  die 
of  the  statute." 
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the  law  against  carrying  on  business  on  a  Sunday.     He 
cited  Fennell  \.Ridler{a). 

JFllde,  Serjt.,  contra,  cited  I>rury  v.  De  Fontaine  (b); 
and  Bloxsome  v.  Williams  (c). 

Best,  C.  J. — There  are  different  decisions  upon  that 
point.  I  think  the  question  has  been  decided  too  nar- 
rowly. I  should  have  considered  that  if  two  parties  act 
so  indecently  as  to  carry  on  their  business  on  a  Sunday,  if 
there  had  been  no  statute  on  the  subject,  neither  could  re- 
cover. Upon  this  point,  therefore,  I  will  give  you  leave 
to  move  to  enter  a  nonsuit,  if  the  verdict  should  be  for  the 
plaintiff.  But  there  is  another  point :  I  think  there  is  no 
contract  here;  and  upon  this  point  I  should  wish  to  hear 
my  brother  Wilde. 

Wilde,  Serjt. — There  was  a  general  authority  to  buy, 
and  a  parol  bargain  has  been  proved.  The  statute  leaves 
the  parol  contract  binding  as  far  as  the  party  not  sought 
to  be  charged  is  concerned.  The  paper  put  in  contains 
all  the  requisites  of  a  contract,  being  signed  on  the  part  of 


(a)  8  Dow.  &  Ry.  204.  The 
point  dedded  in  that  case  is, 
that  the  statute  29  Car.  2,  c.  7, 
for  the  better  observation  of  the 
Lord's  Day,  is  not  confined  to 
the  carrying  on  of  business  pub- 
licly; and  therefore,  that  a  horse 
dealer  cannot  muntsun  an  action 
upon  a  private  contract  for  the 
•ale  and  warranty  of  a  horse,  if 
made  on  a  Sunday. 

(&)  1  Taunt.  131.  '<  A  sale  of 
goods,  made  on  a  Sunday,  which 
is  not  made  in  the  exercise  of  the 
ordinary  calling  of  the.  vendor  or 
his  agent,  is  not  void  at  common 
law»  or  by  the  stat.  29  Car.  2,  c  7" 

(<?)  6  Dow.  &  Ry,  82.  "  Where 

TOL.  II. 


a  parol  contract  was  entered  in- 
to for  the  purchase  of  a  horse 
above  the  value  of  10/.  on  a  Sun- 
day, with  a  warranty  of  sound- 
ness, and  the  horse  was  not  de- 
livered and  paid  for  until  the 
Tuesday  following:  —  Held,  1st, 
that  the  contract  was  not  com- 
plete until  the  latter  day;  and  se- 
condly, that  supposing  it  to  be 
void  within  the  29  Car.  2,  c.-7y 
still  it  was  not  an  available  objec- 
tion on  the  part  of  the  vendor,  in 
an  action  for  the  breach  of  the 
warranty,  the  vendee  being  igno- 
rant of  the  fact,  that  the  former 
was  exercising  his  ordinary  calling 
on  the  Siabbath-day." 

o  o 
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the  party  to  be  charged.  No  doubt,  there  must  be  mutu- 
ality ;  but  as  to  one  it  may  be  evidenced  by  parol,  though 
as  to  the  other  it  must  be  in  writing.  It  is  the  constant 
course,  where  a  letter  is  produced  to  prove  a  contract,  not 
to  require  proof  of  any  signature  on  the  part  of  the  seller, 
but  only  as  far  as  he  is  concerned  to  shew  a  parol  bargain 
made  by  competent  authority. 

Spaniie^  Serjt.,  on  the  same  side. — ^There  lias  been  a 
ratification  of  the  contract  made,  and  that  gets  rid  of  the 
objection  altogether;  and  Thomas  Smith  was  dearly 
chargeable  by  having  given  the  authority  to  his  broker  to 
buy  and  sell  foT  him. 

Best,  C.  J. — I  am  of  opinion  that  the  plaintiff  must  be 
called.  I  remember  the  words  of  the  statute  of  finauds, 
and  allow  that,  generally  speaking,  no  other  evidence  is  re- 
quired than  a  writing  signed  by  the  party  to  be  diarged. 
But  in  this  case  no  paper  was  signed  by  the  agent  of  the 
plaintiff;  and  if  he  had  refused  to  fulfil  his  part  of  the  can- 
tract  the  defendant  could  not  have  maintained  any  acdon 
against  him*  To  render  a  contract  valid  there  must  be 
mutuality; — ^both  sides  should  be  bound.  Now  the  con- 
tract in  this  case  is  not  binding  on  both  sides.  I  ought 
not  to  doubt,  because  I  am  satisfied  that  when  this  law  is 
properly  understood  many  of  the  evib  resulting  from  the 
employment  of  brokers  will  be  remedied.  Brokers  are  in 
general  a  most  respectable  set  of  men ;  but  I  know  that 
brokers  have  been  entrusted  with  powers  which  I  for  one 
will  not  consent  that  they  shall  have.  If  a  broker  is  bound 
to  put  both  names  at  once,  then  no  firaud  can  be  pncti»- 
ed ;  but  if  he  is  to  be  at  liberty  to  put  down  my  name  one 
day  and  the  other  party's  another,  then  it  may  give  rise  to 
many  and  serious  mischie& ;  and  I  hope  I  shall  do  sone 
good  if  my  present  opinion  should  b^  confirmed  by  the 
Court.  The  Courts  now  require  that  every  thing  movii^ 
to  the  consideration  should  be  stated  in  the  contract;  and 
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wfaat  is  the  consideration  here ?  Why  it  is  this:  I  make  a 

contract  with  A.  B.,  because  A.  B.  makes  a  contract  mth 

me;  and  both  these  contracts  ought  to  be  in  writing.     For 

these  reasons  I  am  of  opinion  that  the  plaintiff  ought  to  be 

called. 

Nonsuit. 

Wilde  and  Spankie,  Serjts.,   and  Z>.  Pollock,  for  the 
plaintiff. 

Vaugian  and  AdamSf  Serjts.,    and  Thesiger,  for  the 
defendants. 

QAttornies — Hixon,  and  D,  Willoughhif.'] 
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Smith 

V. 

Sparrow* 


On  the  second  day  of  the  ensuing  Hilary  Term^  fFilde, 
Serjt.5  moved  for  a  new  trial  on  the  two  points  of  the 
sufSciency  of  the  contract,  and  the  effect  of  the  statute  29 
Car.  2.  On  the  first  point,  in  addition  to  the  cases  cited 
at  the  trial,  he  mentioned  Allen  Y.Ben€t{a),  Schneider 
V.  NorrU  (A),  and  a  case  in  9  Vesey. 

The  Court  granted  a  rule  to  shew  cause,  which  came 
on  to  be  argued  in  the  course  of  the  same  Terra. — 


(a)  3  Taunt.  169.  "  An  or- 
der for  goods,  written  and  sign- 
ed by  the  seller,  in  a  book  of 
the  buyer,  bttt  not  naming  the 
buyer,  may  be  connected  with  a 
letter  of  the  seller  to  his  agent,  . 
mentioning  the  name  of  the  buy- 
er, and  with  a  letter  of  the  buy- 
er to  the  seller  claiming  the  per- 
formance of  the  order  to  consti- 
tute a  complete  contract  within 
the  statute  of  frauds.  It  is  no  ob- 
jection to  the'  yafidity  of  a  con- 

00 


tract  for  the  sale  of  goods,  signed 
by  the  seller,  that  the  seller  can- 
not enforce  the  same  contract 
against  the  buyer,  because  the 
buyer  has  never  signed  it." 

(6)  21VL  &  S.  286.  "A  biU 
of  parcels,  in  which  the  name  of 
the  vendor  is  printed,  and  that 
of  the*  vendee  written  by  the 
vendor,  is  a  sufficient  memoran- 
dum of  the  contract  within  the 
statute  of  frauds,  to  charge  the 
vendor." 
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-1^,^^-  "^^^  Court  were  of  opinion  that  the  decision  BtNim 

Smith  Prius  was  right  upon  both  the  points,  and  therefore  they 

Spamow.  difichwrged  the  rule. 


Dfc,  \(kh.       GoLDSTONB  and  Another  v,  Osborn,  Bart,  and  Others. 

SdoM  in  a"''"  Assumpsit  on  a  poUcy  of  insurance,  against  three  of 

Ucy  ofininrance  the  directors  of  the  County  Fire  Office.    The  declaratioD 

ed^tifanydif'  stated  an  insurance  by  the  plaintiffs  on  the  Sith  of  June, 

fetence  should  iggg    and  set  out  various  conditions,  one  of  which  was, 

arUe  on  any 

claim,  it  should  that  if  there  appeared  any  false  swearing,  or  atteapi  at 
submitted  to  ar-  S^oud^  by  the  claimant,  he  should  forfeit  all  claim  to  resti- 
^fdlwctint  *w*io^  ^^  payment  by  virtue  of  the  policy.  It  then  averred, 
how  the  arbitia.  that  on  the  27th  of  July,  1826,  the  articles  and  things 

ton  should  be  .  .  .  . 

chosen,  added,  mentioned  in  the  policy,  were  acfAdentaUy  burnt  and  de- 
lation 8houi?be  8troyed  by  fire,  whereby  the  plaintiffs  sustained  a  loss  to 
SJr  M  a w  ^^  amount  of  936/.  6*.  3d.  There  were  the  usual  money 
determining  the  counts,  and  the  plea  was  the  general  issue. 

amount  thereof         ^  -  i  i.  •  i  i.  i        .^  i-i* 

should  be  duly  One  of  the  Conditions  on  the  policy  was,  that  if  any  dif* 
heid,^^t\he*'  ference  should  arise  on  any  claim,  it  should  be  immediately 
assured  might     submitted  to  arbitration,  and  such  arbitration  should  be 

maintain  an  ac-  ^ 

tion  on  such  made  by  one  or  two  persons  to  be  indifferently  chosen  by 

standing  the   '  the  assurcd,  or  his  legal  representative,  and  by  the  office, 

iTamllwd^  ^^  ^y  ®"^^  *^^'^  person  as  the  said  arbitrators  should  ap- 

Uie  insurers  point,  or  by  any  two  of  them,  and  no  compensation  should 

deoled  the  ge* 

nefai  right  of  be  payable  until  after  an  award  determining  the  amount 
reo>va'"any-  thereof  should  be  duly  made,  and  the  said  reference  should 
thing,  and  did     f^^  subject  to  such  rules  and  conditions  as  are  usually  in- 

not  merely  ques-  ''  ^  ^  ^ 

tion  the  amount   sorted  in  orders  of  reference  in  the  Court  of  King's  Bench, 

at  Nisi  Prius f  in  the  City  of  London,  and  the  submissioQ 
should  be  made  a  rule  of  Court. 

Wilde,  Serjt.,  for  the  defendants,  said,  that  after  the 
Aeeount  was  delivered  in,  there  was  some  demur;  the 
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plaintiffs   proposed   to  refer,  and   the  defendants    con-        ld26. 
sented.     But  the  plaintiffs  then  refused  to  refer  any  thing   Goldstonk 
but  the  amount.    Cases  have  been  determined,  upon  gen-      q  ^'  jf 
eral  clauses  of  arbitration ;  but  this  is  not  a  general  clause, 
and  there  is  no  case  which  applies  to  it.     It  is  a  condition 
precedent  to  the  right  of  recovering,  that  the  amount 
should  be  ascertained  by  previous  reference. 

A  letter  from  the  plaintiffs'  attorney,  to  the  directors  of 
the  o£Gice,  dated  30th  August,  1826,  was  read,  offering  to 
refer  the  plaintiffs*  claim  to  arbitration.  To  thb  an  answer 
was  sent  by  the  solicitor  to  the  directors,  dated  the  15th 
of  September,  1826,  agreeing  to  a  reference,  and  suggesting 
the  nomination  of  six  barristers,  three  by  each  party,  and 
the  selection  of  an  arbitrator  out  of  that  number,  by  ballot. 
On  the  33rd  September,  the  plaintiffs*  attorney  wrote  in 
reply,  that  he  thought  the  condition  only  required  a  refer- 
ence  as  to  amount,  and  did  not  apply  to  a  case  where  an  ' 

objection  was  made  to  the  right  to  recover  altogether.  He 
added,  that  the  best  way  would  be,  to  refer  under  a  judge's 
order,  in  an  action  to  be  commenced.  In  pursuance  of  this, 
he  sent  a  copy  of  a  writ  with  the  form  of  an  agreement  of 
reference. 

Vaughan,  Serjt.,  for  the  plaintiffs,  upon  this  submitted, 
that  their  attorney's  construction  of  the  condition  was  right, 
and  that  they  had  proposed  to  do  all  that  was  required 
of  them.    He  cited  Kill  v.  Hollester  (a). 

Best,  C.  J.  thought,   that,  consistently  with  the  deci-  . 
sions,  the  action  was  maintainable,  and  allowed  the  plain-  ^ 

tiffs  to  proceed. 

(«)  1  Wils.  129,  B.  R.,  E.  19  G.  to  ^titration.     The  declaration 

2»  1746,  Action  on  a  policy  of  in-  contained  an  averment  that  there 

swance,  containing  a  clause  that  bad  not  been  any  reference.    It 

in  case  of  any  loss  or  dispute  about  was  objected  at  the  trial,  that  the 

the  policy^  it  should  be  referred  action  did  not  lie  before  a  refer- 
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There  was  another  condition  wUch  required  that  ail 
GoLDSTONE    persons  insured,  sustaining  any  loss  or  damage,  ahould 
^.   ^'  forthwith  firive  notice  to  the  head  office^  and  as  soon  an 

could  be,  furnish  as  perfect  an  account  as  they  were  able, 
and  verify  it  by  oath,  or  aflSrmationy  and  also  obtain  a  oer* 
tificate  under  the  hands  of  some  reputable  houaefaolden 
of  the  parish,  to  the  saiirfaciion  of  the  As^ociaiiam  that  they 
were  acquainted  with  the  character  and  circumstances  of 
the  parties  claiming,  and  did  know  or  verify  believe,  thai 
they  really,  and  by  misfortune,  without  any  land  of  fraud, 
had  sustained  by  the  fire  a  loss  to  die  amount  mentioned 
in  such  certificate*  And  it  was  provided  that  until  socb 
affidavit  and  certificate  should  be  produced,  the  money 
should  not  be  payable. 

For  the  purpose  of  shewing  a  compliance  with  tfiia  con- 
dition, a  certificate  was  put  in,  commencnig  aa  fiallowa: — 

"  Messrs.  Noah  Goldstone,  and  Caspar  Marks  hmmmg 
shewn  us  their  account  of  the  loss  sustained  by  them  from 
the  fire  at  their  premises  in  Old  Street,  vix.  on  their  house- 
hold furniture,  &c.  we  do  verily  believe,  &c.** 

Several  of  the  persons  who  had  signed  the  certifieatey 
were  called  and  examined  as  witnesses,  and  on  their 
examination  they  said,  that  they  had  not  been  shewn 
account  of  the  loss  beyond  the  statement  qfii  m  He  eerH" 

Jicate  itself 

* 

Best,  C.  J.  upon  this  observed. — I  think  I  should  be 
well  warranted  in  directing  the  plaintifiTto  be  called,  but  I 
think  it  will  be  better  for  the  interesU  of  the  public  that 
the  case  should  be  allowed  to  go  ool 

ence.    The  point  was  reserved,  this  Court;  and  as  ao  referenoe 

and  the  Court  lud,  ''If  there  had  hasbeenmadt^  nmris  aaydepend^ 

been  a  reference  depending,  or  ing,  the  action  is  well  broegli^ 

made  and  determine,  it  might  and  the  plaintiff  must  hate  jiMl^- 

have  been  a  bar,  but  the  agree-  ment" 
.si^nt  of  the  parties  cannot  oust 
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A  great  number  of  witnesses  were  caUed  to  give  evi- 
dence of  the  cause  of  the  fire,  the  nature  of  the  stock  on 
the  premises^  and  the  conduct  of  the  plaintiffs ;  and 

Be^t,  C.  J.  left  it  to  the  Jury  to  say,  Firstt-Whether  the 
fire  was  accidental;  and  Secondly,  if  it  was,  whether  the 
plaintiffs  had  been  guilty  of^  or  attempted  any  fraud. 

The  Jury  were  of  opinion  that  there  was  fraud, 
and  found  a  verdict  for  the  defendants. 

Vaugkan  and  Taddjf,  Serjts.,  and  Et  Lawes,  for  the 
plaintiffs. 

fPilde  and  Spankie,  Serjts.,  and  C.  Law,  for  the  de- 
fendants. 

[Attornied— C  Wright,  and  NetkertoU  fy i^l 


5SS 

1826. 

GOLDSTONX 

V. 

OSBOBif. 


Daniel  r,  Bowles. 


Dec.  mh. 


Br^  ACII  of  promise  of  marriage.  —The  mother  of  the  ^^  *"  action 

plaintiff  proved,  that  on  the  SOth  of  February  the  defend-  breach  of  pro-* 

ant  was  introduced  to  her  at  Pisa ;  and  on  the  26th  of  that  S!!!!l'*urL 

'  nage,  it  is  not 

month  he  said  that  he  was  very  much  in  love  with  her  necessary,  for 

the  purpose  of 

daughter  (the  plaintiff).     The  mothet  said,  that  she  would  making  out  the 


mention  the  subject  to  her  husband,  which  she  accord-  ™^^  ^|^^ 


are 


ject,  and  said,  that  he  hoped  that  there  was  no  objection  ^efenda^^^ 


in£cly  did ;  and  a  few  days  afterwards  an  interview  took  n«c«"»>7  *» 

^  -^  '  ''  ^        support  the  ac- 

place  in  the  drawingrroom  between  herself,  the  plaintiff,  tion,  that  the 
and  the  defendant.     The  defendant  introduced  the  sub-  words  consent- 

the 
but 

on  the  part  of  the  young  lady*s  parents.     The  witness  re-  the  Jury  may 

infer  such  con- 
plied,  that  there  was  none;  upon  which  he  took  her  hand,  sent  from  the 

circumstances  of 
her  making  no 
objection  at  the  time  of  the  offer,  and  her  afterwards  receiving  visits  from  the  defendant  in  the  ca- 
pacity of  a  suitor. 
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and  said  to  her,  "  from  this  time  consider  me  as  your 
It  did  not  appear  that  the  plaintiff  made  any  obserrmtioD. 
The  witness  then  said,  that  as  the  family  were  Catholics, 
she  should  wish  the  marriage  to  take  place  according  to 
the  Catholic  ritual.  The  defendant  said  he  had  no  ob- 
jection; and  he  continued  his  visits,  in  the  capacity  of  a 
suitor  till  the  month  of  April,  when  he  eloped  with  the 
plaintiff;  and  th^y  came  together  to  England.  The  de- 
fendant had  a  wife  living  at  the  time. 

Vaughan^  Serjt,,  submitted,  that  there  was  not  sufficient 
evidence  of  a  promise  to  support  the  action :  there  ought 
to  be  mutual  promises ;  and  there  was  no  proof  of  any  pro- 
misQ  by  the  plaintiff,  which  would  enable  the  defendanf  to 
maintain  an  action  against  her. 

Best,  C.J. — I  think  that  her  being  present,  and  not 
making  any  objection,  coupled  with  what  happened  after- 
wards, shews  that  she  consented,  and  would  be  sufficient 
to  enable  the  defendant  to  maintain  an  action  against  her. 
It  would  be  indelicate  to  expect  that  she  should  consent 
in  words.  No  doubt  the  Jury  must  be  satisfied  that  there 
were  mutual  promises;  but  I  think  there  is  evidence  fittMn 
which  they  may  be  inferred. 

Verdict  for  the  plaintiff— Damages,  \900L 

Wilde,  Serjt.,  and  Merewether,  for  the  plaintiff. 
Vaugkan,  Serjt.,  and  C  Phillips,  for  the  defendant. 

[Atomiefr— Der&y,  aod  GtirrodJ] 


See  Um  note  to  the  case  of  Irving  t.  GrtMmood,  Vol.  1,  p.  361,  oi 

these  Reports. 
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GOODSON  r.  GOULDSMITH.  J>ec.  fiOfA. 

X  HE  declaration  stated,  that  the  defendant  sold  to  the  a.  makes  an 

plaintifFcertain  premises^  which  were  held  by  one  Felicia  Le  b.  for  the  tale 

Blanc,  under  an  agreement  with  the  defendant^  dated  in  5J[/^^„*'jS^ 

June,  1824,  for  four  years,  and  by  which  the  said  Felicia  Le  poisewion  of  a, 

,  1  1  •  1    under  an  agree- 

Blanc  was  bound,  among  other  things,  to  leave  the  said  ment  for  four 
premises  in  good  tenant-like  order  and  condition,  and  that  ^^^^  havTei- 
the  defendant  agreed  to  do  all  such  other  tenantable  re-  ^}^^]*  »^*  ^' 

^  dertakes  ta  B. 

pairs  as  should  not  be  done  by  the  said  Felicia  Le  Blanc,  -that he  will  do 
It  then  averred  that  the  said  Felicia  Le  Blanc  did  not  are  left  undone 
leave  the  premises  in  the  said  agreement  mentioned,  at  pi^atlon^ofhu '' 
the  expiration  of  her  tenancy ^  in  good  tenant-like  order  ^\J^"*^^* 
and  condition,  but  neglected,  &c.,  in  consequence  of  which  agreement  with 
the  defendant  was  called  upon  to  repair  them,  and  re-  of  which  Cquiti 
fti8ed,&c.     Plea-The  general  issue.  ^[^I^r**;:!. 

Three  years  of  Mrs.  Le  Blanc's  tenancy  had  expired  at  leaving  the  pre- 

-         .  1  II*      ./¥»  1  1      n    1         1    i»      I  mises  out  of  re- 

the  tmie  when  the  plamtin  purchased  of  the  defendant;  pair.— iS'mftfe, 
and  the  plaintiff  immediately  made  an  agreement  with  her  to*perfoImSie  ^ 
to  quit  before  the  expiration  of  the  four  years.     She  did  so  repairs  at  the 

*  -  time  of  C(  8 

quit,  leaving  the  premises  out  of  repair;  and  the  plaintiff,  quitUng,  though 

by  this  action,  called  upon  the  defendant  to  put  them  into  expiratim  of  ^ 

a  proper  state,  behaving  bound  himself,  by  his  agreement  ^^^^^°f^^l^ 

with  the  plaintiff,  that  he  would,  at  the  expiration  of  Mrs.  agreement  be- 
tween A«  and  C 
Lie  Blanc's  tenancy,  do  such  repairs  as  should  not  have      ifthedecU- 

been  done  by  her.     The  agreement  between  the  defendant  Sm^by'fi!'*  *^ 
and  Mrs.  Le  Blanc  was  not  produced.  againat  a.  sTer 

^  that  C.  did  not 

leave  the  pre* 

Bosanquet,  Serjt.,  and  Rotch,   for  the  defendant,  ar-  repair  a/ <Ae  ec- 
gued,  that  it  ought  to  be  put  in,  in  order  to  shew  when  ^jj^^*^^ 
Mrs.  Le  Blanc's  tenancy  expired,  and  thereby  to  prove  agreement  be- 

tween  A.  and  C 

the  allegation  in  the  declaration.     They  also  contended,  need  not  be  pro- 
that  the  defendant  had  not  agreed,  and  therefore  could  ^^|^  avenaenu 
not  be  caUed  upon,  to  perform  the  repairs  earlier  than  at 
the  expiration  of  the  four  years. 

Best,  C.  'J.,  was  of  opinion,  that  evidence  of  the  time 
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when  Mrs.  Le  Blanc  actually  left  the  premises,  was  suffi- 
cient^ without  the  production  of  the  agreement,  because 
the  plaintiff  was  no  party  to  the  agreement.  His  Lofd* 
ship  also  thought,  that  the  words  in  the  declaration,  ^  at 
the  expiration  of  her  tenancy,**  might  be  rejected  as 
surplusage;  and  it  was  immaterial  when  Mrs.  Le  Blanc 
quitted,  because  at  that  time,  whenever  it  was,  the  de- 
fendant might  have  entered  to  make  the  repairs. 

The  case  was  afterwards  referred. 

Vaughan,  Serjt.,  and  Parke,  for  the  plaintiff. 
BQstaiguety  Serjt.^  and  jRoIcA,  for  the  defendaat. 

[Attomies— -JSoarMuble  jr  Co.,  and  JSrotra.] 
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COURT  OF  KINGS  BENCH. 

Sittings  at  Westminster y  after  JSilary  Term^  1827, 

BEJ^ORlfi  LORD  CHIEF  JUSTICE  ABBOTf. 


Feh.  13M. 

If  the  nilei  of 
c  dub  be  con- 
adne<|  in  a  book 
kept  by  the 
master  of  the 
dub,  and  aocee- 
sible  to  the 
nenibeny  evevy 
member  of  the 
.dub  must  bt 
•taken  to  be  ae- 
qpHunted  with 


Raoobtt  r.  MU8ORAVE9  Bart. 

« 

Assumpsit  by  the  plaintiff,  as  master  of  the  Cocoa- 
tree  Club,  against  the  defendant  as  one  of  its  members,  to 
recover  10/.  10^.,  the  amount  of  the  defendant's  subscrip- 
tioil  for  the  year  1825. 

It  was  proved  that  the  defendant  had  been  a  tnembcr 
of  the  club,  and  that  aU  the  members  on  their  admission 
agreed  to  conform  to  the  rules.    The  rules  i^ere  put  in. 

r 

By  the  1st  of  them,  the  club  was  to  consist  of  three  hun- 
dred members,  at  an  annual  subscription  of  ten  guineas 
each.  By  the  8th,  evecy  member  intending  to  withdnv 
from  the  dub,  was  to  signify  his  intention  in  writing  to  the 
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master,  and  pay  hid  snbscnption  for  the  curreiit  y^or ; 
and  by  the  1 8th,  the  plaintiff  was  appointed  master  of  the 
club.  It  appeared  that  the  whole  of  the  rules  of  the  chib 
were  contained  in  a  book  kept  by  the  master.  Which  was 
accessible  to  all  the  members,  but  that  the  rules  were 
neither  posted  up  nor  sent  to  the  members. 

% 

Scarlettftor  the  defendant,  objected,  that  there  was  no 
proof  that  the  defendant  knew  of  these  rul6s. 

Abbott,  C.  J.—- lam  of  opinion,  that  every  member  of 
a  dab  must  be  presumed  to  be  acquainted  with  its  rules. 

Verdict  for  the  plaintiff— Damages,  10/.  lOs. 

Gumey  and  Chitty^  for  the  plaintiff. 
Scarlett  and  Thesiger^  for  th6  defendant. 

[AttomieB— JFuW  ^  8.,  and  Artu>tt  jr  JIf.] 

See  the  case  of  Raggett  ▼.  Bishop,  ante,  p.  343. 
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Truwhitt  v.  Depree. 

OeBT  by  the  plaintiff  as  clerk  to  the  commissioners  for 
paving  the  Savoy  precinct,  against  the  defendant,  for  the 
amount  of  a  paving  rate  due  from  him  as  occupier  of  a 
house  and  stables. 

By  a  private  act  of  Parliament,  57  Geo.  3,  c.  29,  the 
commissioners  are  empowered  to  cause  actions  to  be 
brought  for  the  recovery  of  paving  rates ;  and  they  may, 
under  that  act,  sue  and  be  sued  by  their  clerk. 

The  appointment  of  the  plaintiff  as  their  clerk  was 
proved  by  the  production  of  the  commissioners^  minute 
hook,  which  contained  his  appointment ;  and  it  was  also 
proved  that  the  rate  was  duly  made;  and  that  the  de- 
fendant occupied  the  property  in  question. 

Marryat  for  the  defendant,  submitted,  that  it  should 
be  proved  that  the  plaintiff  had  the  sanction  of  the  com- 
missioners to  commence  the  present  action* 


Feb.  \4$k. 

Ifcertiiiii 
commiadonflra 
ttnder  a  privMe 
act  of  Parlia- 
ment tea)r 
sue  and 'be 
•ued  by  their 
clerli,  it  is  not 
neceanry/atthe 
trial  of  an  action 
brought  in  the 
name  of  the 
clerk  to  prove 
that  he  sues  by 
their  authority. 
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Abbott,  C.  J.— Can  I  take  it  that  the  clerk  of  die 
Tbuwhitt     mbsioners  has  brought  this  action  without  their  audiofitj? 

Obprek.      '^  ^^  ^^  ^^"^  ^^'  ^^  defendant  could  have  itaid  die 
proceedings. 

Verdict  for  the  plaintiff 

Scarlett  and  Piatt,  for  the  plaintiff! 

Marryat,  for  the  defendant. 

[Attomies— TmvAiM,  and  Noy  fr  Co-] 

See  the  case  of />aed.  Clark  undOihtn  ▼•  <S|pMcifr»  «Ki^  p.  79- 


Peh.  1  itk  Paine  v.  Pritchard. 

*  In  trover  for  TrOVER  for  a  bill  of  exchange  for  100/.  —It  appeared 
change,  the  Ju-  that  the  bill  Came  into  the  possession  of  the  defendant  is 
Ai^fii,  hidade  ^e  y^Ar  1822,  and  that  it  belonged  to  the  plaintiff: 

the  amount  of 
the  interest  in 

the  damages,  Abbott,  C.  J.,  had  directed  a  yerdict  for  the  plaintiff. 

and  thk  al- 
diough  there  it 

no  mention  of         Scarlett,  for  the  plaintiff,  asked  for  interest  on  the  IhIL 

interest  in  the 
dcdaratton,  and 

m  "^ii*^"         Abbott,  C.  J. — As  a  matter  of  law,  I  think  you  are  en- 
titled to  interest. 

Gumey,  for  the  defendant. — There  is  nothing  in  die 
declaration  about  interest;  and  no  special  damage  is  al* 
leged ;  so  that,  even  if  a  plaintiff  could  entitle  himself  to  in- 
terest under  any  form  of  declaring,  I  submit  that  he  cannot 
recover  it  on  this  form  of  declaration. 

Abbott,  C.  J.— I  thiidc  that  the  plaintiff  is  entitled  to 
interest,  if  the  Jury  choose  to  give  it;  and  I  shall  leave 
it  to  them  to  say,  whether  they  will  give  interest  or  not. 

Verdict  for  the  plaintiff —  Damages,  1  \5L  bdi^  the 
amount  of  the  bill  and  three  years'  interest. 
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Scarleii  and  Chiiip,  for  the  plaintiff.  ^27. 

Gumey  and  F.  Pollock,  for  the  defendant. 

[Attornies — J.  Hvnif  and  Virgo.'] 


Painb 

V. 
PaiTCHARD. 


Edts  v.  Bury.  j7e(.  171^. 

Assumpsit  for  goods  sold. — The  only  question  of  ifitbeambi- 
law  in  this  case  was,  whether  the  following  instrument  f^^^tnimenT 
was  a  bill  of  exchange,  or  a  promissory  note.    It  was  in  be«wuofex- 

®  *^  ^  change  or  a 

these  words :— .  promissory  note, 

c  1.    A  iO£i/»  the  person  who 

((   -OAJi.     11  .  ^  ^^h  August,  lo»D«         receives  it  may 

**  Three  months  after  date,  I  promise  to  pay  to  Mr.  ^y'^^j"^* 
Edis  44/.  lis.  5d.  for  value  received.  t  t>  .«  »•      fonnofa  note, 

«l.  Uury.  hut  which  bin 

To  Mr.  J.  B.  Gautherd,  ^--•^  J^JT 

35,  Montague  Place,  Bedford  Square."  p*rty.  who  ac- 

ceptsit,  isapio- 
It  was  accepted  by  Gautherd,  and  indorsed  by  the  de-  """^ 
fendant   ' 

Brougham,  for  the  plaintiff. — I  submit  that  this  paper 
is  clearly  not  a  bill  of  exchange,  but  a  promissory  note; 
and  if  it  were  even  doubtful,  we  have  a  right  to  treat  it  as 
a  promissory  note  as  against  this  defendant,  who  has  him- 
self made  it  one;  and  his  having  added  the  name  of  an  ac- 
ceptor cannot  alter  the  nature  of  the  instrument.  Our  re- 
medy is  not  taken  away  against  the  maker  of  the  note,  be- 
cause we  may  also  have  a  remedy  against  the  person  who 
may  have  put  his  name  on  it  as  acceptor. 

Campbell,  for  the  defendant. — The  plaintiff  is  boimd 
by  his  own  election  in  taking  this  instrument  as  a  bill  of 
exchange,  and  treating  it  as  such.  He  takes  it,  directed 
to  a  third  person,  accepted  by  that  third  person,  and  in- 
dorsed by  the  defendant.  It  is  presented  by  the  plaintiff 
when  due,  and  notice  is  given  of  the  dishonour  to  the  draw- 
er; and  the  plaintiff  cannot  therefore  now  treat  it  as  a  pro* 


can 
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missory  note  for  the  first  time,  but  nuut  be  bound  bjr  hk 
own  option. 

He  then  called  a  clerk  of  the  plaintiff's  bankers,  who 
proTed  that  they  presented  the  paper,  as  a  bill  for  pay- 
ment,  when  due,  and  gave  notice  of  the  dishonour  to  the 
defendant  as  drawer. 

Brougham,  in  reply. — The  apprehendon  of  the  plaintiff 
_  n  make  no  manner  of  difference  in  the  case.  It  cannot  al- 
ter the  structure  of  the  instrument*  We  are  therefive  en- 
titled to  a  verdict  for  the  amount. 

Abbptt,  C.  J. — ^As  at  present  advised,  I  am  clearly  of 
opinion  that  this  is  a  promissory  note:  that  is  my  strong 
opinion :  but  I  will  reserve  the  point  for  the  defendaot. 

Verdict  for  the  plaintiff. 
Brougham  and  Pattison,  for  the  plaintiff. 
Campbell,  and  F»  Pollock,  for  the  defendant. 
[Attomies— jE/;^te,  snd  NiehoUon.'} 


In  the  ensuing  Term,  Campbell  moved  for  a  mle  to 
shew  cause  why  a  nonsuit  should  not  be  entered,  on  the 
ground  that  the  instrument  in  question  was  a  bill  of  ex- 
change, and  not  a  promissory  note.  But  the  Court  heU, 
that  if  it  were  etjuivocal,  whether  the  instrument  were  a 
bill  of  exchange  or  a  promissory  note>  the  party  receiTiog 
it  might  treat  it  as  either;  but  their  Lordships  considered 
this  instrument  to  be  a  promissory  note. 

Rule  refused. 

Mr.  Justice  Bayley  lays  down,  payment  of  moneyyis  a  bill  oroott- 
(Bills  of  Exchange,  p.  4),  that  no  Thus  an  order  or  promise  to  deB- 
particular  words  are  necessary  to  ver,  or  that  J.  S.  ^ball  reccife  9^ 
make  a  bill  or  note;  any  order  or  ney,  or  to  be  accountable  or  re- 
promise,  wluch,  from  the  time  of  sponsible  for  it  to  him,  or  ofder, 
making  it,  cannot  be  complied  is  a  good  bill  or  note :  but  a 
wiAi  or  performed  without  the  acknowledgment  of  a  debt. 
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oal  any  pronise  to  pay,  U  not  a 
bill  or  note. 

In  the  caie  of  Clmdmiek  v.  AU 
Uu,  1  Str.  706,  the  plaintiff  de- 
dared  on  the  following  instm- 
ment  as  a  promissory  note*—''  I 
do  acknowledge  that  Sir  Antho- 
ny Chadwick  has  delirered  me  all 
the  bonds  and  notes,  for  which 
400/.  were  paid  lum  onaqcoantof 
Colonel  Synge;  and  that  Sir  An- 
drew deiireredme  M^jor  Qtahami's 
receipt  and  bill  on  me  for  lOi^ 
whkh  10/.  and  15/.  St.  balance 
due  to  Sir  Andrew  I  am  still  in« 
debted,  and  do  promise  to  pay.** 
There  was  a  demurrer  to  the  de- 
claration, and  judgment  for  the 
plaintiff. 

In  the  case  of  Morris  ▼.  Lee, 
2  Ld.  Ray.  1396,  1  Str.  609,  and  8 
Mod.  326,  a  note,  whereby  the  de- 
fendant promised  '*  to  be  account* 
able  to  A.,  or  order,"  was  held  to 
be  rightly  declared  on  as  a  pro- 
missory note,  by  the  plaintiff,  who 
was  the  indorsee;  and  the  Court 
said,  that  "  there  are  no  precise 
words  necessary  to  be  used  in  a 
promissory  qote  or  bill  of  ex- 
change. Deliver  such  a  sum  of 
money,  makes  a  good  bill  of  ex- 
change." 

In  the  case  of  Shuttletoorth  v. 
Siephem,  ICamp.  407,  the  fol- 
lowing was  declared  on  as  a  bill 
of  exchange: — 

*•  21st  October,  1804. 

"  Two  months  afterdate,  pay  to 
the  order  of  John  Jenkins,  78/. 
1  Is.  value  received. 

Thomas  Stephens. 
At  Messrs.  John  Morson  &  Co." 

Lord  ElUnb&rouffk  held,  that 
this  was  properly  declared  oo  as  a 
bill  of  exchange,  although  per- 


haps it  might  have  been  treated 
*as  a  promissory  note,  at  the  op- 
tion of  the  holder.. 

And  in  the  case  of  AUan  v. 
Mawson,  4  Camp.  116,  Oihbs,  C* 
J.,  held  an  instrument  in  the  same' 
form  to  be  rightly  declared  on  ae 
a  bill;  but  in  that  case  the  Jury 
found  that  the  word  "  at"  had 
been  written  very  small,  with  in- 
tent to  deceive  any  person  who 
might  take  the  instrament. 

In  the  case  of  Oreen  v.  Davw,  6 
Dow.  &  Ry.  SOS,  the  f ollovring  was 
held  to  be  a  promissory  note: — 

''  Received  of  Mr.  Boae,  100/., 
which  I  promise  to  pay  with  law- 
ful  interest.  J.  Davis." 

And  the  Court  were  of  opinion, 
that  as  it  bore  a  3d.  receipt  stamp 
and  a  1/.  agreement  stamp,  it 
was  not  admissible  in  evidence,  for 
want  of  a  proper  note  stamp. 

With  respect  to  I.  O.  U.'s  it  was 
held  in  the  case  of  Fisher  v.  Les- 
He,  1  Esp.  N.  P.  C.  225,  that  a 
slip  of  paper  having  on  it»  ^'  I.  O. 
U.  eight  guineas,"  was  a  mere  ac- 
knowledgment of  a  debt,  and  not 
a  promissory  note  or  a  recdpt, 
and  therefore  admissible  in  evi- 
dence without  a  stamp. 

In  the  case  of  Israel  v.  Israel, 
1  Camp.  499,  Lord  Ellenborough 
received  the  following  in  evidence 
as  an  acknowledgment  of  a  debt, 
without  being  stamped, 

"  I  owe  my  father  470/. 

James  Israel." 

But  in  the  case  of  Gray  v.  Harris, 
1  Camp.  501  n.,  Lord  Eldon,  C*  J., 
is  said  to  have  held  that  an  I.  O. 
U.  could  not  be  received  in  evi- 
dence without  a  stamp,  being 
promissory  note.  However,  in  the 
case  of  Childers  v.  Bulnois,  Dow. 
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&  Ry.  N.  P.  C.  8,  which  vras  an 
action  for  money  lent,  the  plain-* 
tiff  put  in  two  slips  of  paper, 
signed  by  the  defendant  in  the 
following  terms ;— « I.O.U.  400/.," 
and  ••  I.O.  U.  260/.,"  but  neither  of 
them  had  any  stamp,  date  of  time, 
or  place  of  address.  The  plaintiff 
also  called  a  witness,  who  proved, 
that  the  plaintiff  and  defendant 
met  in  the  street,  when  the  former 
said  to  the  latter,  "  I  must  have 
some  money  to-day;"  to  which  he 
replied,  ''you  cannot  have  any 
to-day,  but  you  shall  have  200/. 
to-morrow,  and  a  bill  for  the  rest, 
which  you  may  get  discounted;*'  it 


was  objected,  that  the  papcn  re* 
quired  to  be  stamped,  and  that  the 
couTersation  <tid  not  shew  a  speci- 
fic claim  on  the  part  of  the  phis- 
tiff,  or  a  spedfic  acknowlcdgmeat 
on  the  part  of  the  defendant.  But 
Abbott,  C.  J.  was  of  opinion,  that 
he  was  bound  to  reodve  both  the 
written  and  parol  evidence  pro- 
duced, but  left  it  to  the  Jury  to 
say,  whether,  even  combined,  they 
were  sufficient  to  convince  them 
that  the  plaintiff  was  really  enti- 
tled to  the  sum  which  he  son^  to 
recover  from  the  defendant  m 
this  action;  and  the  Jury  foood 
for  the  defendant. 


Feb.  90th. 

Evidence, 
In  an  action  on 
the  case  for  a 
libel  in  a  news- 
paper.    The 
plaintiff  cannot 
^▼e  evidence 
of  the  contenti 
of  a  placard 
potteid  in  the 
window  of  a 
third  perBon, 
although  the 
placard  states 
what  wili  ap^ 
pear  in  the  de- 
fendant's news- 
paper respecting 
the  plaintiff,  and 
that  which  it 
foretold  does  ap- 
pear according- 


Raikes  9.  Richards.  ' 

C>ASE  for  several  libels.  Plea. — ^General  Issue.  The 
libels  declared  on  were  published  in  a  newspaper  called  the 
Age^  of  which  the  defendant  was  the  registered  proprietor. 
A  witness  stated  that  at  a  shop  in  Bond  Street,  he  bad 
seen  placards  announcing  what  the  Age  newspaper  of  the 
ensuing  Sunday  would  contain;  and  that  those  placards 
mentioned  the  name  of  Mr.  Raikes. 

Brougham,  for  the  defendant. — I  submit  that  this  pla- 
card is  not  evidence  against  the  defendant.  It  is  only 
proving  that  other  persons  have  printed  the  plaintiff's 
name,  and  stuck  it  up. 

Scarlett,  contra. — The  placard  announces  th&t  some- 
thing relating  to  Mr.  Raikes  will  appear  in  the  next  Son- 
day's  Age;  and  we  shall  prove  that  it  did  appear.  It  is 
therefore  evidence  against  Mr.  Richards,  because  the  pla- 
card foretels  what  he  is  going  to  do,  and  he  aftervardt 
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does  it.     It  is .  therefore  reasonable  evidence  that  he  was 
the  author  of  the  placard. 

Abbott,  C.  J.  —  I  think  this  is  too  remote:  a  person 
riding  or  walking  down  Bond  Street  sees  a  placard,  and 
there  is  no  evidence  to  shew,  that  it  was  published  by  the 
defendant.  The  persons  at  the  shop  might  have  been 
called  to  shew  that  they  had  received  the  placards  from 
the  defendants,  but  that  is  not  done.  I  think  the  evidence 
does  not  sufficiently  connect  him  with  the  publication  of 
them. 

Verdict  fo;  the  plaintiff. — Damages,  40s^ 

Scarlett,  Denman,  C.  S.  and  Adolphus,  for  the  plaintiff. 

Brougham,  for  the  defendant. 

[Attondes— Capron  4*  Co,,  and  Harmer.'] 
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V. 

Richards. 


Rex  v.  Charles  Edmund  Grindall. 

f  ERJURY.  The  indictment  stated,  that  upon  a  cer- 
tain information  upon  oath,  intituled,  ''  The  information 
and  oomplaint  [it  here  set  out  the  title  of  the  information] 
the  defendant  falsely,  maUciously,  wilfully  and  corruptly, 
did  swear,  say,  and  depose  in  substance,  and  to  the  effect 
following,  that  is  to  say :  '  the  defendant  (meaning  the  said 
Charles  Gardner),  I  (meaning  the  said  C.  E.  Grindall),  am 
certain  is  one  of  the  persons  that  assaulted  and  otherwise 
iDtreated  my  wife,  (meaning  one  Jane  Grindall),  on  the 
17th  day  of  September,  &c.'  [following  the  words  of  the  de- 
position to  the  end]  whereas  in  truth,  &c.  C.  Gardner  did 
not  assault,**  &c.  The  information  on  which  the  perjury 
was  assigned,  was  taken  on  oath  before  H.  M*  Dyer,  Esq. 
on  a  charge  of  assault  preferred  by  Mrs.  Grii4tall  against 
Charles  Gardner.  The  information  was  in  the  following 
terms: 


Feb.  20M. 

If  an  indict- 
ment for  perju- 
ry char^  that 
the  defendant 
falsely  swore 
to  certain  facts, 
and  the  deposi- 
tion appear  to 
be  joint,  and 
that  his  wife 
first  deposes  to 
the  facts,  and 
then  the  de- 
fendant swear 
that  he  is  sure 
that  A.  B.  is 
one  of  the  per- 
sons who  as- 
saulted, &c. 
This  is  no  vari- 
ance, as  it  is 
suflicient  for  the 
indictment  to 
state  the  sub- 
stance of  what 
the  defendant 
swore* 


VOL.  II. 
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^*  Middlesex  to  wit: — The  information  and  compkiBt  of 
Jane^  the  wife  of  Charles  Edmund  GrrindaD,  of^  fte.  And 
Grindall  ^^^^^  ^^  Charles  Edmund  Grindall^  made  on  oath  on  the 
dSd  of  November 9  in  the  year  18S6|  before  me,  Hemry 
Morton  Dyer^  Esquire,  one  of  his  Majesty's  Justices  of 
the  peace^  &c.  upon  the  examination,  and  in  the  presence, 
and  hearing  6f  Charles  Gardner,  then  and  there  charged 
with  an  assault  And  first  the  said  Jane  Grindall  for  her- 
self saith,  that  the  defendant  is  one  of  the  persons  who  as* 
sisted  W.  J.  Stinton  and  others,  in  handcuflbig  and  other- 
wise  assaulting  me.  on,  &c.        ^^^^^  j^^  GrindJL 

''  And  the  said  Charles  Edmund  Grindall  sworn,  says, 
the  defendant,  I  am  sure,  is  one  of  the  persons  that  assault- 
ed  and  illtreated  my  wife,  on  the  17th  day  of  September 
last,  at  No.  19  Judd  Place,  Somers  Town ;  between  the 
hours  of  7  and  9  o'clock  in  the  evening. 

Sworn  before  me,1 
H.M.Dyer.    ]  (Signed)  C.  E.  Grindan.- 

Brougham^  for  the  defendant. — I  submit  that  there 
is  a  fktal  variance  between  the  indictment  and  the  infetin- 
ation.  The  indictment  sets  forth  the  deposition  as  sworn 
by  the  defendant  alone.  The  information  read  in  support 
of  this,  sets  forth  the  oath  of  Mrs.  Grindall,  and  then  goes 
on,  as  a  continuation,  and  says,  that  the  defendant  stated 
s6  and  so»  Now  it  is  very  different  to  say  that  one  swore 
thM  a  man  committed  an  assault  on  A.  B.,  and  to  say  that 
A.  B.  swore  so  and  so,  and  that  A.  B.  having  done  so, 
the  defendants  afterwards  swore  it. 

Abbott,  C.  J. — That  is  matter  of  observation. 

Brougham.^— I  submit  it  to  your  Lordship  as  matter  of 
variance. 

Abbott,  C.  J.  —  I  think  that  what  the  defendant  swore 
is  set  out  in  substance,  which  is  enough. 
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The  defendant  was  acquitted,  the  Jury  consi- 
dering that  he  was  mistaken  in  the  person  of 
Charles  Gardner. 

Adolphus,  for  the  prosecution. 
Brougham  and  Chitiff,  for  the  defendant. 

[Attomies — Gattie  ^  Co^  aud  Sweet  jr  Co.\ 
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OlUNDAUio 


CowLEs  V,  Dunbar  and  Callow.  Feb.  isd. 

f  A  LSE  imprisonment.  The  defendant  Dunbar  pleaded,  [ifareamnabie 
first,  the  general  issue ;  and  second,  a  justification,  that  his  be^nwdeV**^"^ 
house  had  been  robbed,  and  that  in  consequence  he  kept  a  f  person,  who 
look  out;  and  j;hat  seeing  the  plaintiff,  in  a  suspicious  man-  charge  to  a  Con- 
ner, and  under  suspicious  circumstances,  carrying  a  chest  of  subie'ig^iMMUBd' 
drawers,  which  the  defendant  Dunbar  believed  to  be  those  ^  take  him, 

and  will  be  justi- 

which  had  been  stolen  from  his  house,  and  vehemently  fied  in  so  doing, 

suspecting,  &c.  he  took  the  plaintiff  to  a  watch-house  till  char^ge^may^ 
he  had  inquired;  and  that  finding  that  no  sufficient  proof  ^q^**"}  ^  ^ 

could  be  obtained,  he  caused  the  plaintiff  to  be  discharged,  if  a  person  be 

Replication  de  injurid.    The  defendant  Callow,  who  was  a  vate  individila? 

constable,  pleaded  the  general  issue  (a).  ra *°on  TuTi- 

It  appeared  that  a  house  belonffinir  to  Mr.  Dunbar,  and  ^^^  of  felony, 

.       T>       .       o  ,.,,,,      ^  and  wiU  not 

Situate  m  Fatnot  bquare,  had  been  robbed  of  a  great  va-  teii  his  name, 
riety  of  articles,  about  a  week  before  the  imprisonment  in  ^nducts^!^- 

question.     And  that  Mr.  Dunbar  kept  watch  at  another  «fif,  8oa8toex- 
*  ^  *  ,  cite  suspicion; 

house,  to  see  if  any  further  robbery  should  be  committed;  this  only  goes 
and  that  at  about  six  o'clock,  in  the  morning  of  the  S6th  of  images!  Int  ° 

turn  out  that  no 
felony  was  committed.  The  stat  3  Geo.  4,  c.  55,  s.  21,  which  relates  to  the  apprehension  of  rv- 
puted  thUvet  wkhout  warrant,  only  extends  to  persons  generally  reputed  lobe  thieves,  and  not  to 
persona  suspected  of  a  particular  theft. 


(«)See  ante.  Vol.  I,  p.  41,  n.  (a). 
And  in  the  case  of  M'Chnghan  v. 
Clayton,  Holt,  N.  P.  C.  478,  it 
was  held,  that  in  a  case  like  the 
liresent,  the  eonstahle  night  giye 


the  special  matter  in  evidence  un- 
der the  general  issue ;  but  that  a 
party  giving  another  in  charge  to 
a  constable,  must  plead  specially. 
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Marcb^  18S6,  seeing  the  plaintiff  carrying  a  chest  of  draw- 
ers, which  he  suspected  to  be  his,  in  a  direction  in  whidi 
he  would  have  come  if  he  had  brought  them  from  his  house, 
went  up  to  the  plaintiff,  and  asked  him  who  he  was ;  that 
the  plaintiff  stated  himself  to  be  a  labourer  in  the  London 
Docks,  but  refused  to  tell  his  name,  (however  as  to  this 
there  was  some  contradiction),  whereupon  Mr.  Dunbar 
threatened  to  send  him  to  the  watch-house;  that,  on  this, 
the  plaintiff  set  down  the  drawers  and  ran  away ;  where^ 
upon  Mr.  Dunbar  presented  a  pistol  at  him,  and  pursued 
him,  and  having  overtaken  him,  delivered  him  into  the  cus- 
tody of  the  other  defendant,  who  was  a  constable.  It  fur- 
ther appeared,  that  the  defendants  made  some  inquiries, 
and  then  discharged  the  plaintiff,  without  taking  him  to  any 
magistrate. 


Scarlett,  for  the  defendant  Dunbar. — I  submit  that  if 
a  person  so  acts  as  to  place  himself  in  the  reasonable  sus- 
picion of  having  committed  a  felony,  such  person  may  be 
legally  taken  into  custody:  but  even  if  your  Lordship 
holds,  that  in  general  if  you  take  a  man  without  warrant, 
you  will  be  only  justified  in  case  the  man  so  taken  was 
guilty ;    yet,   by  the  stat.  8  Geo.  4,  c.  55,  s.  SI  (a)»  it  is 


(a)  By  the  2l8t  sect  of  this  stat. 
(which  was  passed  for  regulat- 
ing the  police  of  the  metropolis) 
after  reciting  that,  '  Whereas  ill 
disposed  and  suspected  persons, 
and  reputed  thieves  frequent  the 
parks,  fields,  streets,  highways  and 
places  adjacent,  and  divers  places 
of  public  resort,  and  the  avenues 
leading  thereto,  within  the  City 
of  London  and  the  liberties  there- 
of, the  limits  of  the  weekly  bills 
of  mortality,  and  the  said  parishes 
of  Saint  Mary-le-bone,  Padding- 
ton,  Saint  Pancras,  Kensington, 
and  Saint  Luke,  Chebea,  and  also 
the  said  river  Thames,  and  the 


docks  and  creeks,  qoays  and 
houses  adjacent  thereto,  and  tke 
streets,  highways  and  m\ 
leading  to  the  said  river, 
creeks,  quays  and 
with  intent  to  commit  felony  oa 
the  pertons  or  property  of  Us 
Majesty's  subjects;  and  altho^ 
their  evil  purposes  are  snfficieatly 
manifest,  the  .power  of  his  M^es> 
ty's  Justices  of  the  peace  to  de- 
mand of  them  sureties  for  tbcir 
good  behaviour,  hath  not  been  of 
sufficient  effect  to  prevent  tben 
from  carrying  their  evil  purposes 
into  execution ;'  it  is  enacted,  **  that 
it  shall  be  lawful  for  aay 
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enacted,  that  any  person  may  apprehend  suspected  persons 
and  reputed  thieves.  Now  you  cannot  tell  that  a  man  is  a 
reputed  thief,  except  by  his  conduct.  If  you  find  him  un- 
der suspicious  circumstances,  as,  if  a  robbery  has  been 
committed,  and  a  man  is  seen  carrying  away  goods,  who, 
when  called  to,  will  not  stop,  but  tries  to  escape,  and  wiU 
give  no  account  of  himself,  I  submit  that  these  are  ample 
grounds  for  detaining  him. 

Abbott,  C.  J. — This  act  is  not  intended  for  cases  of 
this  kind,  but  it  is  intended  to  apply  to  persons  generally 
reputed  to  be  thieves.  Taking  the  preamble,  which  is  re- 
ferred to  by  the  words  **  snch  suspected  person,"  it  ap- 
pears clearly  to  apply  to  persons  who  are  known  to  be 
reputed  thieves, 

Broughamy  for  the  defendant  Callow,  contended,  that 
when  a  person  gives  charge  of  "another  to  a  constable,  the 
constable  is  bound  to  take  him;  and  submitted  that  this 
defendant  ought  to  be  acquitted^ 

Abbott,  C.  J. — A  constable  is  obliged  to  act  if  there  is 
a  reasonable  charge  of  felony:  whether  there  was  such 
here,  is  for  the  Jury  to  say.  I  dpubt  whether  I  can  direct 
an  acquittal. 


COWLBS 

Dunbar. 


ble,  beadborough,  patrol,  watch- 
maB  or  other  person,  to  apprehend 
every  such  suspected  person  or 
reputed  thief,  and  convey  him  or 
ber  before  any  Justice  of  the 
peace;  and  if  it  shall  appear  be- 
fore the  said  Justice,  upon  the 
oatii  of  one  or  more  credible  wit- 
ness or  witnesses,  that  such  per- 
son is  a  person  of  evil  fame  and  a 
reputed  thief,  and  such  person 
shall  not  be  able  to  give  a  satisfac- 
tory account  of  himself  or  herself, 
and  of  his  or  her  way  of  living, 
and  U '  shall  also  appear  to  the  sa- 


tisfiiction  of  the  said  Justice,  that 
there  is  just  ground  to  believe  that 
such  person  was  in  or  on  such 
park,  field,  street,  highway,  river, 
dock,  creek,  quay,  warehouse, 
avenue  or  other  place  as  aforesaid, 
with  such  intent  as  aforesmd,  every 
such  person  shall  be  deemed  a 
rogue  and  vagabond,  within  the 
intent  and  meaning  of  an  act 
made  in  the  present  session,  for 
consolidating  and  amending  the 
laws  relating  to  rogues,  vaga- 
bonds, and  other  idle  and  disor- 
derly perBona.** 
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Scarlett  addressed  the  Jury  for  the  defendint  Dunbar, 
in  mitigation  of  damages. 

Abbott,  C.  J.  (in  summing  up  to  the  Jury). — The 
eases  of  the  two  defendants  are  very  distuiguishable  fron 
each  other.  Callow  is  a  constable,  and  if  a  reasooaUe 
charge  of  felony  is  given,  he  is  bound  to  take  the  paitj 
into  custody ;  and  if  that  were  so  here,  he  is  entitled  to 
your  verdict.  Mr.  Dunbar,  who  gave  charge  of  theidain- 
tiff,  was  a  person  of  some  consequence  in  the  neighbour- 
hood, and  if  Callow  was  acting  fidrly  and  honesdy  in 
the  discharge  of  his  duty,  you  will  say  he  is  not  guiitj. 
Mr.  Dunbar  has  pleaded  a  justification,  which  he  has&il* 
ed  to  make  out,  a  verdict  must  therefore  be  fotmd  agaimt 
him.  The  plaintiff  refused  to  give  an  account  of  himself, 
and  if  a  man  be  found  under  suspicious  drcomstances, 
and  confirms  the  suspicion  by  refusing  to  give  an  aoooimt 
of  himself,  he  cwnot  expect  large  damages^  if  he  is  iOe* 
gaily  detained ;  but,  as  to  this  there  b  some  contndic* 
tion;  however,  Mr.  Dunbar  appears  to  have  acted  upon  a 
fair  suspicion,  and  bandjide  (a). 

Verdict  for  the  plaintiff,  against  the  defend* 
ant  Dunbar, — Damages  lOOL 

Verdict  for  the  defendant  Callow. 


.  (a)  If  a  felony  hg  commiiitd  in 
fiui,  and  A.  auipecta  B.  did  it, 
and  hath  probable  caoae  of  siu- 
piciony  A.  may  arrest  B.  for  it, 
and  justify  it  in  an  action  of  ^Jm 
impriaonment.  1  Hale»  P.  C.  688. 
it  was  formerly  eonaidered,  that 
even  a  conetable  oould  not  juitify 
detaining  a  party  upon  a  charge 
given  to  him,  if  it  turned  out 
that  no  felony  had  been  commit- 
ted: but  this  was  held  otherwise 
as  to  constables  in  the  case  of 
Samul  Y.  P0^H§,  Dong.  345; 
where  it  was  decided'  that  after  a 


ofaarge  fairly  given  to  Um,  a 
stable  ought  justily  detaiaMf  a 
man,  although  the  Jniy  ahsoU  W 
satisfied  that  no  Iclony  had  bcca 
committed.  And  the  aaasepaitf 
was  held  by  BulUr,  J.  as  la  s 
chai^  of  breach  of  tbepcaofi.4 
Gamp.  421.  In  the  cwatcil^^ 
remee  t.  Htdgw,  dTaont  W  i 
was  hehi»  that  watchmen  and  bM* 
dies  are  justified,  at  coimnsa  kv, 
in  arresting  persons  found  is  At 
streets  at  night,  with  bundlei,  Ae. 
under  suspicions  drcumstaneefc 
although  it  may  aftcnwdi  ap- 
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Gwmeyt  and  ArchboU,  for  the  pluntiC 

Scarlett,  and  Chittyy  for  the  defendant  Dunbar. 

Brougham,  for  the  defendant  Callow. 

[Attornies — Gray,  Jiinr.,  and  ybun^  ^  Co."} 
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pear,  that  no  felony  bad  been  oaBw 
mitted. 

In  the  case  of  STCloughan  v. 
Clayton,  Holt,  N.  P.  C.  478,  it 
was  bdd  by  Bayley,  J.  that  a  con- 
stable taking  a  person  into  Ids 
custody,  on  a  charge  of  felony. 


given  to  him,  might,  ^n  ascertain- 
ing the  suspicion  to  be  groundless, 
fscharge  him  i?ithout  going  be- 
fore a  Justice. 

See  also  the  rery  able  note  of 
the  learned  reporter,  appended  to 
that  case. 
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Adjourned  Sittings  in  London  after  Hilary 

Term,  185J7. 


Fi^ETCU^R  and  Oth^ra^  Aasignees  of  BiLX<iNa£,  a  Bank- 
rupt, V.  F&OGOATT. 

Assumpsit  on  a  biU  of  exchange  (ot  200/.,  by  indorsee 
against  drawer.  Sufficient  notice  of  dishonour  had  not 
been  given;  but  a  witness  was  called^  who  stated,  that  in 
a  conrersation  with  the  defendant  about  the  bill  in  ques- 
tionj  the  defendant  said  ''  I  do  not  mean  to  insist  upon 
want  of  notiee;  but  I  am  only  bound  to  pay  you  TO/.'* 
Something  was  then  to  be  done  by  some  other  person  in 
the  course  of  the  day  on  which  the  conversation  took 
plaee ;  and  the  defendant  added,  ''  I  will  call  to-morrow 
mornings  and  see  that  all  is  arranged  satbfactorily." 

HiU,  for  the  defendant,  submitted,  that  at  least  this  ad- 
mission would  only  entitle  the  plaintiffs  to  the  sum  men- 
tioned in  it. 


Mt^rch  9rd, 


If  the  drawer 
ofabiafbrSIMfi 
not  h^vhig  re- 
ceived dae  no* 
tice  of  Ht  disho- 
nour, say,  that 
hedoeenotmeaii 
to  insist  upon 
want  of  notice, 
but  add»  that 
he  18  only 
bound  (o  pay 
701,;  the  whole 
of  bis  statement 
must  be  taken 
together,  and 
.the  holder  in  an 
action  against 
him  can  onl^ 
recover  to  tiie 
amount  of  tft^ 
70*. 


Scarlett,  for  the  plaintiffs,  contended,  that  as  it  was  a 
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waiver  of  the  objection  on  the  ground  of  want  of  notice,  it 
would  entitle  the  plaintiffs  to  recover  the  whole  amount  of 
the  bill. 

ABBOTTyC.  J. — The  defendant  does  not  say  that  he 
win  pay  the  bill^  but  that  he  is  only  bound  to  pay  7(ML  I 
think  the  plaintiffs  must  be  satisfied  with  the  70/. 

*  Verdict  for  the  plaintiffs,  70L 

Scarletty  for  the  plaintiffs. 
Hill,  for  the  defendants. 

[Attornies — J,  James,  and  Froggmtt} 


March  9th, 


of  facto,  which 
do  not  amount 
to  a  justification 


East  v.  Chapman. 

Sembu,  that    ACTION  for  a  libel  in  the  Sunday  Times  newspaper, 
*°iibei**^^dcncc  Purporting  to  be  an  account  of  certain  proceedings  which 

took  place  at  a  coroner's  inquest.     Plea — ^The  general  b- 
sue.     There  appeared  upon  the  record  several  special 

^^tanoeihlbc    P^^^  of  justification;  but  they  were  struck  through  with  a 
lecdved  in  mid-  p^„^     g^^g  ^f  ^^  pjg^g  averred  the  truth  of  the  fiMsts, 

gation  of  dama-     ^  '^  ' 

ges,  though  spe-  and  some  only  stated  that  the  circumstances  mentioned  m 

dal  pleas  of 
juadfication, 
which  were  on 
the  record, 
have  been  with- 
drawn before  the 
trial,  and  the 
plaintiff  in  con- 
sequence is  not 
prepared  with 
ertdence  to  an- 
swer the  defend* 
ant's  proof. 

A  witness, 
who  has  giren 
evidence  on  his 
examination  in 
chief,  as  to  the 
truth  of  a  libel, 
may  be  asked 
on  his  cross-ex- 
amination, whether  the  MS.  of  the  Bbel  was  not  written  by  him,  and  be  is  bound  to  am  wcr  tbci 


the  libel  did  occur,  as  reported,  before  the  coroner's  inquest. 

Scarlett 9  in  stating  the  plaintiiPs  case,  was  reading  the 
special  pleas  from  the  record. 


Denman,  C.  S.  for  the  defendant,  objected — ^1 
they  must  be  now  taken  as  not  forming  any  part  of  tiie 
record. 

Abbott,  C.  J. — I  think,  that  as  it  will  be  competent  to 
the  plaintiff  to  prove  by  distinct  evidence  the  iSict  of  the 
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pleas,  having  been  pleaded^  and  afterwards  withdrawn^  it  is        182' 
just  as  well  to  take  it  from  the  engrossed  record. 

£yidence   was  afterwards   given  of  this  fact  aliunde 
The  libel  was  read.     It  was  headed  as  follows:  **  Alleged 
Rape  and  Death,  and  Coroner's  Inquest."    It  purported  to 
be  an  account  of  the  proceedings  at  a  Coroner's  Inquest 
holden  on  the  body  of  a  girl  named  Maria  Webb,  who 
died  of  a  miscarriage;   and  among  other  circuinstances  it 
stated,  that  Webb,  the  brother  of  the  deceased,  said  before 
the  Jury,  that  the  deceased  told  him,  shortly  before  she  died, 
that  East  (the  plaintiff)  had  taken  liberties  with  her,  and  had 
had  connection  with  her  by  violence.  The  account  went  on 
to  say,  that  Mr.  Shearman,  the  surgeon,  and  Mrs.  Bucking- 
ham, corroborated  the  evidence  of  Webb ;  and  concluded  by 
stating,  that  the  Jury  warmly  declared  their  opinion  of  the 
conduct  of  Mr.  East,  and  expressed  their  readiness^)  render 
any  assistance  in  their  power  in  bringing  him  to  justice. 

DetHnan,  C.  S.,  for  the  defendant,  inquired  of  the  Court, 
whether  he  was  at  Uberty  to  give  evidence  as  to  the  fact 
of  what  was  stated  having  taken  place  at  the  inquest. 

Abbott,  C.  J.  — You  must  tender  the  evidence,  and  let 
us  hear  whether  it  is  objected  to. 

Oenman^  C.  S.,  then  proceeded  to  address  the  Jury,  and 
was  contending  that  the  defendant  was  entitled  to  a  ver- 
dict on  account  of  the  correctness  of  the  report,  when  he 
was  interrupted  by 

• 

Abbott,  C.  J.,  who  said,  that  he  was  clearly  of  opinioui 
that  the  proposed  evidence,  if  receivable  at  all,  could  only 
be  so  in  mitigation  of  damages. 

Denman^C.  S. — ^The  only  way  in  which  I  can  put  it  for 
the  verdict,  is,  that  the  Jury  may  say,  that,  considering 
the  occasion,  it  is  an  innocent  publication. 
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Mr.  BeU,  the  clerk  to  the  Cloroner,  was  oaDed  on  ikt 
part  of  the  defendant;  and  stated,  that  he  was  preseat 
at  the  inquest  alluded  to  in  the  libel,  and  that  WilUam 
Webb,  the  brother  of  Maria,  the  deceased,  was  examined 
as  a  witness,  Mr«  Bell  stated^  that  he  was  present  whca 
the  Jury  returned  their  rerdict;  and  he  produced  the  in- 
quisition. The  finding  of  the  Jury  was,  that  the  deceased 
died  by  the  visitation  of  God,  and  not  otherwise. 

The  following  question  was  then  put  to  the  witness:— 
*'  Did  you  hear  the  Jury  by  their  foreman  accompany  the 
verdict  with  any  observations  touching  the  subject  matter 
of  the  inquisition,  or  touching  the  present  pkunliff?* 

Scarlett^  for  the  plaintifi*.  — I  shall  not  argue  the  poort 
as  to  the  propriety  of  this  question :  I  only  wish  it  to  be 
understood  that  I  do  not  consent  to  the  reception  of  Ae 
evidence,  if  your  Lordship  sh^U  be  of  opinion  that  it  is 
not  receivable  consistently  with  law;  and  for  this  reasoo, 
that  the  briefs  for  the  plaintiff  originally  contained  evidence 
to  rebut  the  special  pleas;  but  those  pleas  being  with- 
drawn, the  plaintiff  has  not  now  his  witnesses  in  Covrl. 
If  your  l4ordship  thinks,  that  on  general  grounds  die  evi* 
dence  is  admissible,  I  shsQl  not  offer  any  argument  on  the 
subject. 

Abbott,  C.  J. — It  appears  to  me,  that  I  am  bound  to 
decide,  without  reference  to  what  has  taken  place  with  re- 
gard to  pleading  any  matter,  and  afterwards  withdrawisg 
it;  and  being  required  so  to  do,  I  am  of  opinioa»  that  the 
evidence  is  to  be  received,  but  only  in  mitlgaCion  of  da- 
mages. If  the  evidence  could  lead  to  a  verdict,  I  shouU 
be  most  clearly  of  opinion  tkat  it  could  not  be  received; 
for  he  who  would  allege  the  truth  of  a  libelj  is  bound  to 
do  so  by  a  plea  on  the  record;  and  there  being  no  such 
plea  in  the  present  case,  I  am  clearly  of  opinion  that  such 
evidence,  whateveor  it  may  be,  cannot  be  received  as  going 
to  the  verdict,  bat  as  evidence  to  gmde  the  Jury  in  die  es- 
timation of  damages*    I  do  not  say  generally  thai  mA 
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evidence  is  admissible,  but  I  think  it  is  so  under  the  eir- 
cumstances  of  this  case.  That  which  is  short  of  the  justi- 
fication, may,  I  think,  be  received  in  mitigation  of  dam»-  Cha'^iiak 
ges.  It  is  a  question  of  great  importance;  and  I  am  rea- 
dy to  be  set  right  in  any  way,  if  my  opinion  shoidd  be 
wrong. 

r 

The  examination  of  the  witness  was  then  resumed;  and 
he  stated,  in  answer  to  the  question,  that  the  Jury  gene- 
rally expressed  themselves  indignantly  as  to  the  supposed 
conduct  of  the  plaintiff,  and  offered  Webb  their  assistance 
in  any  way  in  bringing  him  to  justice^  and  that  several  of 
the  Jury  observed,  that  they  were  willing  to  subscribe  for 
the  purpose. 

The  witness  then  proceeded  to  give  further  evidence  of 
what  took  place  at  the  inquest,  (but  which  was  not  taken 
do?m  in  writing),  and  was  asked  by  Scarlett,  on  his  cross- 
examination,  whether  the  MS.  of  the  Ubel  was  not  in  his 
hand-writing.  He  appealed  to  the  Court  to  say,  if  he  was 
bound  to  answer. 

Abbott,  C.  J.  —  I  think,  having  given  evidence,  you 
must  answer  the  question.  You  might  have  objected  to 
give  evidence  at  first;  but  having  gone  through  a  long 
history  of  what  passed,  and  was  not  taken  down,  you  must 
still  go  on,  otherwise  the  Jury  will  only  know  half  of  the 
matter. 

The  witness  then  acknowledged  that  it  was  his  hand- 
writing. Several  other  witnesses  were  called;  but  irom 
their  evidence  it  appeared  that  the  report  in  the  libel  va- 
ried in  several  particulars  from  the  facts  as  they  took  place 
at  the  inquest,  particularly  in  that  part  where  it  was  stated 
that  two  witnesses  corroborated  the  evidence  of  Webb. 

Abbott,  C.  J.,  in  his  summing  up  (inter  alia)  said, — 
Whether  the  evidence  received  in  mitigation  of  damages 
was  admisdble  or  not,  may  perhaps  be  matter  of  doubt; 
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but  where  there  is  doubt/  I  thuik  it  best  to  reoeife 
it*  Now,  however,  the  evidence  is  received,  it  appears 
clearly,  that  in  whatever  way  it  is  taken,  whether  at 
matter  of  justification  or  otherwise,  it  is  not  suflEicient  to 
sustain  the  defence ;  because  the  libel  states  that  two  wit- 
nesses corroborated  the  evidence  of  Mr.  Webb,  and  it 
appears  that  there  was  no  corroboration  of  that  part  of  his 
testimony  which  relates  to  the  alleged  rape.  It  is  said  to 
be  the  duty^of  a  newspaper  editor  to  publish  such  ac- 
counts as  these.  I  do  not  know  that  the  duty  of  an  edi- 
tor of  a  newspaper  differs  from  that  of  any  other  person. 
I  take  it  to  be  the  duty  of  every  man,  whether  editor,  pub- 
lisher, or  speaker,  to  take  care  that  what  he  utters  aiaj 
not  have  the  effect  of  injuring  the  character  of  another. 
Editors  of  newspapers  also  should  confine  themselves  to 
truth,  for  another  reason,  viz.,  that  things  not  true, 
though  they  may  not  consist  of  reflections*  on  the  charac- 
ter of  another,  yet  may  mislead  the  public,  and  leave  £dse 
impressions  on  the  mind  of  the  reader. 


Verdict  for  the  plaintiC 

Scarlett  and  Chitty,  for  the  plaintiff*. 

Denman,  C.  S.,  and  Brougham f  for  the  defendant. 

[Attoniiefr--&re^ry  jr  Sen,  and  WiU€tt.'\ 


Mm^QiM. 


Hewlett  and  Others,  Executors  and  Executrix  of 
JuDKiN  r.  Laycock  and  Another. 


1  HE  declaration  stated,  that  by  an  order  of  Mr.  Justice 
Baylefffpt  the  10th  of  March,  1834,  a  cause  between  the 


When  a  cause 

ia  refened  to  ar- 

Utration,  the 

mode  of  ooD* 

ducting  it  muat  be  left  to  the  arbitraton ;  and  if  they,  after  the  fint  or  Moood  mcctiiig, 

both  the  paitiei  and  theb  attomiet,  and  examine  witneitet  privately,  at  their  (the  witaeiwi')  b«»> 

esy  it  leemi  that  nicfa  conduct  u  no  good  ground  of  objection,  provided  it  does  not  proceed  from  ear- 

rupt  modvet.     At  all  eventt,  if  dther  party  would  take  adntntage  of  it,  he  mutt  give  notice  at  tltf 

tfaiie  that  he  intends  to  rely  on  it  aa  an  objection ;  and  if  he  lie  by  and  toSbct  other  muffingi  m 

take  place,  and  when  the  arbitraton  are  ready  to  make  their  award,  revokes  hit  sabmisskm,  he  is 

liable  in  an  action  to  the  bther  party,  who  ^as  desbrous  of  having  the  beneSl  of  the  award. 


HILARY  TERM,  7  &  8  GEO.  IV. 

plaintifis  and  defendants^  together  with  all  matters  in  dif- 
ference, was  referred  to  the  arbitration  of  three  persons, 
one  of  them  to  act  as  umpire ;  and  that  the  defendants, 
when  the  said  umpire  was  about  to  make  his  award,  re- 
voked their  submission,  whereby  the  umpire  was  prevent- 
ed from  making  an  award,  and  the  plaintiffs  lost  the  bene- 
fit which  they  would  have  derived  from  the  reference. 

It  appeared  that  the  arbitrators,  after  the  first  or  second 
meeting,  which  was  in  the  month  of  April,  1824,  refused 
to  allow  the  attornies  for  the  parties  to  attend  the  meet- 
ings, and  at  a  later  period  excluded  the  parties  themselves; 
and  they  also  examined  witnesses  at  the  witnesses'  own 
houses,  and  said  they  so  acted  to  prevent  altercation  and 
delay.  The  attornies  protested  against  such  a  course  of 
proceeding,  but  did  not  give  any  notice  that  they  should 
consider  it  a  ground  of  objection  to  the  award.  Other 
meetings  were  afterwards  had,  and  on  tbe  20th  of  Decem- 
ber, when  the  arbitrators  were  ready  to  make  their  award, 
the  defendants  revoked  their  submission.  It  appeared  that 
the  award  would  have  been  in  favour  of  the  plaintiffs. 

Marryai,  for  the  defendants. — This  is  a  case  very 
much  of  first  impression.  The  plaintiffs  will  have  a  right 
to  begin  de  novo  for  any  cause  of  action  which  they  right- 
fiilly  have.  But  they  cannot  recover  in  this  action;  be- 
cause the  arbitrators  acted  illegally  in  deciding  not  to 
admit  the  attornies.  The  arbitrators  had  no  right  to 
examine  witnesses  privately;  and  if  they  were  not  war- 
ranted by  law  in  acting  as  they  did,  then  the  revoca- 
tion was  correct,  and  no  action  lies.  There  was  not 
a  sufficient  reason  for  the  exclusion  of  the  attornies.  If 
the  arbitrators  misjudged,  that  is  enough:  it  is  not  ne- 
cessary to  show  any  improper  feeling.  Arbitrators  may 
be  imposed  upon,  if  the  parties  or  their  attornies  are  not 
present  to  suggest  questions  relevant  to  the  subject  of  ex- 
amination. 
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Scafteti,  for  the  plaintiff.— The  refusal  to  adantthe 
parties^  ifthne  corruptly,  would  be  a  good  ground  of  ob- 
,  ••  1  jeetion,  and  in  such  case  no  revocation  would  be  neceasaiy. 
Perhaps j  at  the  time  of  the  refusal,  the  parties  mi^t  have 
revoked  the  submission,  but  they  snfiered  the  arfaitratioii 
to  go  on,  and  kept  their  objection  as  it  were  in  petio^  to 
be  used  or  not,  according  to  the  way  in  whidi  the  award 
should  appear  likely  to  go.  The  neglect  to  give  notice 
of  any  objection,  on  the  ground  of  exclusion  or  any  in- 
tention to  revoke  on  that  ground,  must  be  considered  u 
an  acquiesence  or  waiver  on  the  part  of  the  defendants. 

Abbott,  C.  J. — The  reason  urged  in  support  of  die 
revocation  is,  that  the  arbitrators  thought  proper  to  ex- 
elude  the  parties  and  their  attomies,  and  to  examipe 
a  witness  at  his  own  house.     I  do  not  see  why  they  might 
not  examine  the  witness  at  his  own  house  as  well  as  else- 
where, lis  they  were  to  examine  the  witnesses  separately. 
I  think,  taking  all  the  evidence  together,  that  neither  of 
the  arbitrators  intended  to  act  otherwise  than  honourably 
and  honestly  in  the  transaction.     But  it  is  said,  that  the 
defendants  had  a  right  to  make  the  revocation  in  point  of 
law.    I  do  not  think  it  necessary  to  decide  that  point,  be* 
cause  I  am  perfectly  satisfied,  in  point  of  law,  that  if  a  par- 
ty means  to  object  on  such  a  ground  as  that  which  is  reEcd 
on  in  this  case,  it  is  hb  duty  to  give  notice  that  be  means 
to  rely  on  it,  otherwise  it  is  no  answer.    For  unless  he 
gives  such  notice,  the  arbitrators  go  on  thinking  that 
the  objection  is  waived,  and  the  parties  are  put  to  nnne* 
cessary  expences.    As  to  the  exclusion  complained  of,  I 
think  it  right,  in  my  situation,  to  say,  that  where  parties 
refer  to  a  private  tribunal,  the  mode  of  conducting  the  in* 
quiry  must  be  left  to  the  arbitrators,  and  there  may  be 
circumstances  m  which  it  is  important  to  exclude  attomies. 
There  is  less  reason  certainly  for  excluding  the  parties 
themselves,  but  where  both  parties  are  excluded^  there 
is  no  reason  of  complaint. 

Verdict  for  the  plaintiffs. 
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Scarlett  and  Campbell,  for  the  plaintiffs. 

Marryat  and  Moody,  for  the  defendants. 

[Attornies— 2Vor(A  jr  8.,  and  Stetem  9f  IF.] 


Randall  r.  Everest.  ilfarcA. 

A  SSUMPSIT.    The  plaintiff  sought  to  recover  a  sum  of    Whatever  may 
100/.  to  part  of  which  he  claimed  to  be  entitled,  in  conse*  an  agreement 
quence  of  the  non-performance  of  an  agreement*     The  de-  Jg^gu^J^D^ 
fendant  contended  that  he  was  only  entitled  to  a  smaller  pardon  the  nooh 

performance  of 
SUnU  it*  the  party 

suing,  if  the 
agreement  U 

Abbott,  C.  J.,  (in  his  summing  up,  made  the  following  ^'  "[jf^J'^Y* 
general  observations) : — I  am  of  opinion,  and  I  shall  act  upon  ^  such  damagea 

,  ,  ,         as  a  JnrVi  under 

that  opinion,  until  I  am  corrected  by  a  higher  authority,  all  the  drcum-  * 
that  on  any  agreement,  for  the  non-performance  of  which  tUnk^'t'to 
damages  are  sought  to  be  recovered,  whatever  may  be  the  ^^^^> 
expressions  used  by  the  parties,  and  in  whatever  mode  or 
form  the  agreement  may  be  made,  whether  the  stipulation 
is  for  a  sum  to  be  paid  as  liquidated  damages,  or  for  a  siun 
in  the  nature  of  a  penalty,  the  plaintiff  shall  recover  such 
damages  as  upon  a  view  of  the  whole  case,  die  Jury  shall 
think  fit  to  give,  and  no  more. 

The  Jury  found  for  the  plaintiff, 

Damages  100/. 

Abbott,  C.  J.,  then  said — I  wish  my  observations  to  be 
understood  as  not  applying  to  agreements  under  seal  (a). 

Marryat  and  Abraham,  for  the  plaintiff. 

Gumey,  for  the  defendant. 

[Attornies — Makmle,  and  Gfynei.} 

(a)  For  the  note  of  these  observations,  we  are  indebted  to  the  kind- 
ness of  a  friend  at  the  bar. 


578  ^  CASES  AT  NISI  PRIUS, 

1827. 

April  i9(A.  Hunter  r.  Westbrook. 

A  father  gave  X  ROVER  by  the  father  of  a  youth  about  sixteen  yean 
^^prin^**'  of  age,  (who  had  been  apprenticed  to  the  defendant,  in 
books,  and  se-    (h^  business  of  a  chymist  and  druggist,  and  had  left  hb 

▼eral  artides  of  oo      ' 

wearing  appa-  master  without  his  consent,)  to  recover  a  watch,  some 
tSlI^hthl' ^  printed  books,  and  several  articles  of  wearing  apparel, 
was  under  age,  ^hjch  it  was  alleged  the  defendant  refused  to  deKver  up. 

(wa.  about  six-  °        ^       ^  * 

teen  years  old,)  On  the  cross-examination  of  the  son,  who  was  called  as 
not  maintain  a  witness  in  support  of  the  plaintiff's  case,  he  said,  diat 
trover  against      ^j^^  articles  in  question  had  been  given  to  him  by  his  fa- 

detained  the         ther. 
property,  be- 
cause the  right 

vJTnoTbihim,  Abbott,  C.  J.,  upon  this  intimated  to  the  plaintiffs 
but  an  has  son.     counsel,  that  he  thought  the  plaintiff  most  be  nonsuited. 

Campbelly  for  the  plaintiff,  submitted  that  the  son  was 
not  emancipated,  and  that  the  property  must  be  ccHisider- 
ed  as  belonging  ta  the  father.  It  had  been  decided,  that 
in  an  indiptment,  property  in  the  situation  of  that  sougbt 
to  be  recovered  in  this  action,  might  be  laid  as  the  pro- 
perty of  the  father. 

Abbott,  C.  J. — I  am  of  opinion  that  the  action  is  not 
maintainarble.  I  believe  it  has  been  held,  that  things 
stolen  from  a  child  may  be  laid  to  be  the  property  of  the 
parent,  but  I  think  that  has  been  in  the  case  of  very  young 
children.  There  must  be  a  right  of  possession  to  main- 
tain trover,  which  right  this  plaintiff  has  not.  I  am  deaHj 
of  opinion  that  the  plaintiff  cannot  recover. 

Nonsuit 


Campbell,  for  the  plaintiff,  requested  leave  to  move  to 
enter  a  verdict  for  a  shilling  damages. 

Abbott,  C.  J.,  inquired  if  there  was  any  other  defence. 
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l}enman,  C.  S.,  replied  in  the  affirmatrve. 

IT 

His  Lordship  then  said  that  he  could  not  give  the  leave  untkh 

requested.  Wkstbrook, 

CampbeU,  and  R,  V.  Richards,  for  tha  plaintiff. 
Dehman,  C.  S.,  and  Payne,  for  the  defendant. 

[Attornies — Van  Sandan  9f  Co,,  and  PringU^ 


Maud  r.  Waterhouse.  April  ssnL 

Assumpsit  on  an  undertaking  given  on  the  16th  of  if  a  perton  em- 
September,  1825,  to  pay  on  the  20th  of  December,  1825,  jS'^fn^i.^J.^* 
a  bill  of  exchange,  dated  the  19th  of  September,  for  ^  *  deceased 

,  debtor,  to  wind 

£67^.  12«.,  which  bill  it  was  alleged  the  plaintiff  accepted,  up  the  concerns 
for  the  accommodation  of  the  defendant.  \^^^  business^ 

From  the  evidence  for  the  plaintiff,  it  appeared,  that,  in  £JJ„*'' "J^^^^. 
the  year  1823,  the  plaintiff  sold  goods  to  a  person  nam-  ditor  of  the  de- 
ed Willis,  trading  under  the  firm  of  Willis  &  Co. ;  for  the  money  to  meet 
price  of  which  goods,  in  the  year  1824,  he  drew  a  biU  on  ^wchludT'^- 
Willis,  which  was  accepted  by  him.     This  bill  became  due  ^^^^  ^*»  K^^eni 

o  «■         .        t  in  furtherance 

in  February,  1825;  but  in  the  month  of  January,  1825,  ofanaccommo- 

Mr.  Willis  died,  and  his  representatives  not  paying  the  nfenTfordeiayt" 

bill,  the  plaintiff  was  obliged  to  take  it  up.     After  he  had  |J8  g'^"that'" 

paid  it,  he  wrote  the  following  letter  to  the  defendant,  who  funds  may  be 

had  been  a  clerk  in  the  house  of  Willis  &  Co.,  and  still  is  Uabiroofsucb 

continued  to  manage  the  business  of  the  concern : —  SiOT2h*hc"wa8 

merely  a  clerk, 

«  15tk  April.  1825.      ^^^Z^ 

"  Mr.  Maud  presents  his  compliments  to  Mr.  Water-  Siecredhor, and 
house,  and  as  he  finds  the  Jamaica  Packet  has  arrived,  J^}?„°„'d7^h|^ 
would  feel  obliged  to  him  if  he  would  name  to  his  son  some  >>e  could  apply 

m       n  .  »  %  to  the  discharge 

mode  of  receiving  value  for  the  outstanding  acceptance  of  of  the  debt 

Y0L«  II.  Q  Q 
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Messrs.  J.  Willis  &  Co.    He  has  heavy  engagemeolA  at  this 
moment^  and  it  would  be  of  great  service  to  him,"  &c. 

Waterhouse.       To  this  letter  the  defendant,  on  the  same  day,  wrote  the 

following  answer: — 

"Dear' Sir, — In  reply  to  your  note  handed  to  mebj 
your  son,  I  have  to  assure  you  that  Mr.  Willis  and  myself 
are  aware  of  the  inconvenience  to  yourself  by  the  nonpay- 
ment of  the  acceptance  of  John  WiUis  &  Co.,  and  at  the 
same  time  feel  equally  disposed  to  offer  the  only  remedy 
in  our  power,  which  would  be  by  your  drawing  at  two 
months  the  amount  of  the  former  acceptance  on  me,  being 
authorised  by  Mr.  B.  Willis  to  conduct  the  mercantile  con- 
cern of  the  late  firm.  If  this  mode  will  be  available  to 
yourself,  I  am  perfectly  conformable  to  it.     I  remain,  &c. 

John  Waterhouse." 

A  bill  of  exchange  was  accordingly  drawn  by  the  plain- 
tiff, and  accepted  by  the  defendant,  dated  the  16th  of 
April,  18^,  at  two  months.  A  few  days  before  this  biH 
became  due  the  plaintiff  called  on  the  defendant  at  the 
counting-house,  who  told  him  that  no  funds  of  Willis  k  Co. 
had  arrived,  and  he  could  jiot  pay  the  bilL  The  plaintiff 
said  that  he  could  not  ask  his  banker  to  discount  for  him 
another  acceptance  of  the  defendant,  and  suggested  that 
the  defendant  should  draw  and  he  accept  a  bill  at  three 
months  from  the  expiration  of  the  other.  This  was  agreed 
upon,  and  the  defendant  at  the  plaintiff's  solicitatioD,  gave 
him  an  undertitking  in  the  following  form: — 

*'  Lime  Street  Square,  I4th  June,  1825. 

"  Dear  Sir, — I  engage  hereby  to  furnish  you  with  the 
amount  of  the  acceptance  drawn  by  me  on  the  1 7th  Sep- 
tember, say  267/.  I2s.,  due  on  the  19th  of  the  same  month. 
I  am,  &c.  John  Waterhouse." 

After  this  it  was  agreed  that  a  further  bill  should  be 
drawn  and  accepted  by  the  same  partiei^,  at  three  months 
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from  the  expiration  of  the  other,  and  this  was  the  bill 
on  the  undertaking  to  pay  which  the  ^plaintifP  sought. to        mXw.- 
recover.     That  undertaking  was  in  the  following  words,  yf^j^^ous^ 
and  was  written  at  the  foot  of  the  former  undertaking : — 


'i      •  f 


16th  September^  1825. — The  above  having  been  re- 
newedy  I  engage  to  fa^d  Messrs.  Maud  &  Co.  the  same 
amount  on  the  20th  December."  - 


V       I 


On  the  part  of  the  defendant  it  was  proved,  that  he  was 
only  an  assistant  in  the  house  of  Willis  &  Co.,  that  he  had 
no  interest  whatever  in  the  '^oods  sokl,  and  that  he  only 
superintended  the  concern  since  the  death  of  Mr.  J.  Wil- 
lis, at  the  request  of  his  son  Mr.  B.  Willis,  who  was  his 
administpatidr.  ^it  was^ateo  pilDved  thlit  no^  funds  likd  come 
to  the  hands  of  the  defendant  on  account  of  the  concern, 
which  he  could  apply  to  the  discharge  of  the  plaintiff's 
claim. 

Scarlett,  for  the  defendant^  upon  this  contended,  that 
there  was  no  consideration  for  the  defendant's  undertak- 
ing. He  had  no  "interest*  in  the  good$.  He  was  merely 
employed  as  a  clerk  to  wind  up  the  concern,  and  not  to 
make  himseli^  liable.  Beti^een  the  plaix^tiffand  (defendant 
there  was  no  consideration  at  the  first..  The  d^endant  is 
not  the.  adi^inistrator,  but  was  only  employed  by  him. 

Giimey^  for  \he  plain^iSl— It  is  a  sujO^ent  cp^ideratipn 
that  the  plainti^  forJ^pi;^  .to  press  his  demand  against  the 
house  of  J.  Willis  &  Co.  The  defendant's  letter  states  that 
he  was  employed  to  conduct  the  concern.  If  he;  had  not 
intended. to  ipake  h^mejf  ,pe;rsQnally  liable  he  ,would  have 
signed  his  uiidertaking  on  behalf  of  B.  Willis  the  ad- 
ministrator. 

Abbo.tt>  C.  )^.—l  ^^  Pf  opinion  that  there  is  a  sufficient 
conaide^atiiQQ  to,  sustain  the  action.      The  arrangement 

QQ  2 
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had  the  effect  of  preventing  the  administrator  from  beiDg 
sued.     I  think  the  plaintiff  is  entitled  to  a  yefSici. 

Verdict  for  the  plaintiff. 

Gumey  and  Stephen^  for  the  plaintiff. 

^  Scarlett  and  Payne ^  for  the  defendant. 


[Attomies— For&er,  and  OimcA.] 


COURT  OF  COMMON  PLEAS. 

Second  Sittings  at  Guildhall,  inHUary  Tenm^  1887. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Feh.  Ut. 

Treipass  does 
not  lie  •gainit 
a  tberiff  to  re- 
cover damages 
fortheiebure 
of  property  by 
his  bailiff,  under 
a  writof  <RNv^ 
fackta  issued  on 
a  suit  in  the 
county  court, 
because  tbe 
sheriff  is,  in  such 
case,  a  judicial 
and  not  a  mi- 
nisterial officer. 


TiNSLEY  V.  Nassau,  Esq. 

X  RESPASS  against  the  sheriff  of  Essex,  to  reooTer 
damages  for  the  seizure  of  a  horse  which  it  was  alleged 
belonged  to  the  plaintiff. 

The  horse  was  seized  as  the  property  of  Joseph  Tint- 
ley,  a  brother  of  the  plaintiff's,  who  had  been  sued  in  the 
county  court  of  Essex ;  and  it  was  taken  under  a  writ  of 
levari  facias  by  the  bailiff  of  the  defendant 

Brodrick,  for  the  defendant. — This  action  cannot  be 
maintained  against  the  sheriff,  because  there  was  an  ac- 
tion brought  in  the  county  court,  of  which  the  sheriff  b  a 
constituent  part  and  not  a  mere  officer.  And  the  bailiff 
in  this  case  stands  in  the  same  relation  with  regard  to  tbe 
sheriff  as  the  sheriff  in  any  of  the  superior  courts  does 
with  regard  to  the  court  itself.    Holroyd  v.  Breare  f 
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Holmes  (a),  is  in  point  upon  this  subject ;  and  that  case 
has  been  since  acted  upon  by  Mr.  Justice  Bayley,  on  the 
Northern  Circuit.  That  is  the  case  of  a  court  baron;  but 
the  court  baron  and  the  county  court  are  similar,  as  in 
both  the  siutors  are  the  judges^  and  the  sheriff  in  one  case 
and  the  steward  in  the  other  are  judicial  officers. 
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The  writ  was  read.  It  "^as  directed  to  the  bailiff,  by 
the  sheriff,  commanding  him  to  levy,  &c.,  and  ended  with 
the  words :  ^'  and  have  you  there  the  said  money,"  &c«^ 
the  usual  conclusion  of  an  authority  to  seize  given  to  a 
bailiff  by  the  sheriff  being  ''  that  /  may  have  the  said  mo- 
ney," &c. 

Wilde i  Serjt.,  for  the  plaintiff. — The  form  of  the  writ 
by  the  sheriff  will  not  conclude  the  question. 

Best,  C.  J. — I  apprehend  that  the  sheriff  sits  in  the 
county  court  as  the  first  freeholder  in  the  county,  the 
other  suitors  are  also  judges;  but  the  sheriff  is  the  prin- 
cipal, and  a  sort  of  chief  justice. 

Wildet  Serjt. — The  sheriff  is  indemnified  by  the  plaintiff. 

.  Best,  C.  J. — That  cannot  make  any  difference. 

Nonsuit. 

WUde,  Serjt.,  and  R.  V.  Richards^  for  the  plaintiff. 
Brodrick,  for  the  defendant. 

[Attornies — Jona,  and  North  jr  5.] 


(a)  2  B.  &  A.  473.  The  stew- 
ard of  a  court-baron  is  a  jadicial 
officer;  and  trespass  will  not  lie 
against  him,  wfaerd  his  bailiff,  by 


mistake,  took  the  fj^oods  of  B.,  un- 
der a  precept  commandinfj^  him  to 
take  in  execution  the  goods  of  A. 
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Sittings  at  Westminster  after  Hilary  Term,  1827. 


Feb.  isth.  Friend  v.  Harrison. 

In  an  action  on  DeBT  Oft  a  bond  bv^which  the  defendant  engaged  to 

an  annuity  bond  i      •    i   .     .«%  •  n  ^-/v.  rrn       ^   ^ 

given  by  a  man  pay  the  plauitin  an  annuity  oi  50/.  a^-year.  The  defen- 
wi^  whom  be  ^^^^  pleaded^r^^,  non  est  factum ;  and  secondly,  that  the 
cohabits,  the       ^^  plaintiff  ouffht  not  to  have  and  maintain  her  action 

question  for  the  ^   *^       /  ° 

consideration  of  against  him,  because  the  said  writing  was  executed  and 
Whe^'^atthe  delivered  by  him  the  said  defendant  to  the  said  plaintifi^ 
dmewhenit      j^^  consideration  of  the  said   plaintiff's  then  and  there 

was  g:iyen  there  ^ 

was  or  was  not    agreeing  svith,  the  (Bald  defendant  nnlansiully  and  immoral- 

an  intention  and 

agreement  to      ly  to  cohabit  andicoiomit  ifornication.  with,  the  said  defen- 

connwtiolfin      dant,  afier  the  execution  of  the  said  writing. 

future.    For  if       The  bohd  was  dated  the  6th  of  January,.  1834^  ««l  i« 

there  was  such  ^ 

intention,  and  appeared,  that,  the  plaintiff^  who  was  a.common  proatiftiite 
given  in  fimher-  at  the  time  when  the.  defendant  .first  became  acquainted 
mn^^mcnt.  ^^^  ^®'*  ^*^  Cohabited  with. bin)  for. Jtwo. years  befofe  the 
thepiamtiffcan-  bond  was  giveu^  and  that  she  continued  to  cohabit  with 

him  till  jthe  end  of  Eebruary,  Xd&4ty  when  she  w^ni^down 
to  FolkstonCy  in  Kent«  and  Uved  for  three  months  with  her 
friends.  .After. this^.  she  came  again  to.Xio&don,  .and  ie» 
ne^^d  her  connection  with  the  defendant. 

Best,  C.J^;;'inbis  summing  up,  said — It  is  important 
to  the  public  that  the  principles  .should  be  ,well  known 
upon  which  this  case  must  be  decided.  If  this  defendant 
had  seduced  the  plaintiff,  and  afterwards,  wishing  to  dis- 
continue his  connection  with  her,  and  b^  way  of  atcme- 
ment,  and  to  keep  her  firom  the  same  way  of  life  in  fiitare, 
gaye  her  the  bof^d^irj  que^stic^p,  ngj  person, iq  sp||it,of  morality 
or  of  law,  can  have  a  stronger  dfthp.ontbiB  defefidAal'spro" 
perty  than  she  has.  But  it  is.abundandy  dear  that  there 
was  nothing  like  seduction  in  this  case.     The  defendant 
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found  this  woman  a  common  prostitute.  But  if  a  iban  takes 
a  prostitute,  and  cohabits  with  her,  and  afterwards,  being 
desirous  of  putting  an  end  to  the  connection,  in  order  to 
prevent  the  woman  from  continuing  in  a  course  of  prosti- 
tution, gives  her  an  annuity  bond,  he  will  be  answerable 
in  an. action  upon  it;  therefore,  if  the  defendant  in  this 
case  acted  with  this  intention,  he  is  liable.  But  there  is 
another  view  which  may  be  taken  of  a  case  like  this.  Per- 
sons who  connect  themselves  with  women  of  this  descrip- 
tion often  become  extremely  attached  to  them ;  and  the 
women;  aware  of  that,  threaten  to  put  an  end  to  the  con- 
nection, unless  some  permanent  provision  is  made  for  them. 
If,  therefore,  the  plaintiff  obtained  this  bond  from  the  de- 
j^ndant,  intending  at  the  same  time  to  continue  the  con- 
nection, then  I  am  of  opinion  that  the  special  plea  is  prov- 
ed. The  learned  Serjeant,  for  the  plaintiff,  says  that  you 
must  be  satisfied  thsM;  there  was  an  agreement  when  the 
bond  WAS  given  to  continue  the  conneQtion :  that  is  a  mat- 
ter of  which  you  cannot  have  express  evidence ;  but  it 
may  be  made  out  from  the  other  facts  of  the  case.  His 
Lordship  then  left  it  to  the  Jury,  wHo  found  a 

Verdict  for  the  plaintiff. 

Peakcj  Serjt.,  and  Hutchinson,  for  the  plaintiff. 
Vaughan,  Serjt.,  for  the  defendant. 

[AiXOTmes—Blaeklofo,  and  Roberts,'] 


£rieki> 


Habbisok. 


Butler  v.Turley. 


Feb.  isth. 


FaI^SE  iwprisomnent— The  defendant  justified  the  im-  J^  ^^j^^^' 

prisonment,  on  the  ground  that  the  plaintiff  was  offending  ment  the  de- 
fendant Juatiti- 
'  .  .  ed  under  the 

f  Qeo.  4,  c  50  (oommooly  called  the  petty  tretpass  act),  as  the  lomrMt  of  land  on  which  the  plain- 
tfff  waa  traspasaing.  It  was  held  that  to  make  out  hb  josttfica^on  he  i|iiust  give  positive  proqfof  ae- 
huU  damage  being  done,  so  as  to  enable  the  Jury  to  decide  on  the  quantum  of  it;  and  that  the  Jury 
were  not  to  presume  damage  from  the  mere  fact  of  a  trespass  b^tog  'committed.  Semb,  that  the  prin- 
dple  of  this  decision  will  apply  to  the  substituted  provisrons  of  the  7  ft  8  Geo.  4,  c  SO,  the  above 
act  of  1  Qeo,  4,  having  been  wholly  repealed  by  the  7  &  8  Geo.  4,  c.  S7. 
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against  the  statute  1  Geo.  4,  c.  56(0),  commonly  called  die 
Petty  Trespass  Act.    The  plaintiff's  witnesses  stated,  that 


(a)  This  Stat,  enacts,  that  "  if 
any  person  or  persons  shall  wil- 
fully or  maliciously  do  or  commit 
any  damage,  injury  or  spoil,  to  or 
upon  any  building,  fence,  hedge, 
gate,  stile,  guide  post,  mile  8tone» 
tree,  wood,  underwood,  orchard, 
garden,  nurseiy  ground,   crops, 
vegetables,  plants,  land,  or  other 
matter  or  thing  growing  or  bdng 
thereon,  or  to  or  upon  real  or  per- 
sonal property  of  any  nature  or 
kind  soever,  and  shall  be  thereof 
convicted  within   four   calendar 
months  next  after  the  committing 
of  such  injury,  before  any  justice 
of  the  peace  for  the  county,  rid- 
ing, division,  city,  town  or  place 
where  such  offence  shall  have  been 
committed,  either  by  the  confes- 
sion of  the  party  offending,  or  by 
the  oath  of  one  or  more  .credible 
witness  or  \ntnesses,  or  of  the  par- 
ty  aggrieved   in    the   premises, 
which  oath  such  justice  is  hereby 
empowered  to  administer,  every 
person  so  offending,  and  being 
thereof  convicted   as   aforesaid, 
shall  forfeit  and  pay  to  the  person 
or  persons  aggrieved,  such  a  sum 
of  money  as  shall  appear  to  such 
justice  to  be  a  reasonable  satisfac- 
tion  and  compensation    for  the 
damage  or  injury  or  spoil  so  com- 
mitted, not  exceeding  in  any  case 
the  sum  of  five  pounds." 

The  3d  section  enacts,  ''  that  it 
shall  and  may  be  lawful  to  and  for 
any  constable  or  other  peace  offi- 
cer, and  to  and  for  the  owner  or 
owners  of  any  property  so  damag- 
ed, injured  or  spoiled,  and  to  and 
for  his,  her  or  their  servant  or  ser- 


vants, or  other  person  or 
acting  by  or  under  his,  her  or 
authority,  and  to  and  for  sach  per- 
son or  persons  as  he,  she  or  they 
may  call  to  his,  her  or  their  aa- 
sistance,  without  any  vnmaX  or 
other  authority  than  by  this  act. 
to  seize,  apprehend  and  detain  any 
person  or  persons  who  shall  have 
actually  committed,  or  be  in  the 
act  of  committing,  any  offence  or 
offences  against  any  of  the  provi- 
sions of  this  act,  and  to  take  him, 
her  or  them  before  any  jnstice  of 
the  peace  for  the  county,  city  or 
place  where  the  offenee  ar  offences 
shall  be  committed;  andsodijas^ 
tice  is  hereby  empowered  and  re- 
quired to  proceed  and  act,  wiA 
respect  to  such  offender  or  odcnd- 
ers,  in  manner  by  this  act  direct- 
ed." 

This  statute  is  wholly  repeaiet 
by  the  stat.  7  &  8  Geo.  4,  c  27, 
and  in  lien  of  its  pnmaona.  the 
24th  and  28th  sections  of  the 
7  &  8  Geo.  4,  c.  30.  endtled 
"  An  Act  for  consolidating  and 
amending  the  laws  in  ^^y*— »<*^ 
relative  to  malidons  injorici  to 
property,"  enact  as  follows  :^ 
"  Tliat  if  any  person  shall  wilM- 
ly  or  maliciously  commit  any  da- 
mage, injury,  or  spoU  to  or  npoo 
any  real. or  personal  propeitf 
whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  re- 
medy or  punuhment  is  hereinbe- 
fore provided,  every  such  pcfsoa, 
being  convicted  thereof  bcfbre  a 
justice  of  the  peace,  ahali  lorfeil 
and  pay  such  sum  of  money  ai 
shall  appear  to  the  justice  to  be  a 
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on  Sunday,  the  5th  of  Noyember,  in  the  morning,  the 
plaintifFand  two  others  were  walking  in  the  EdgwareRoad, 
and  tarped  into  a  field  belonging  to  the  defendant;  that 
there  was  a  board  at  the  comer  pointing  out  the  footway 
to  Willesden  Green,  and  several  other  places ;  that  they 
went  along  a  path  leading  to  some  cottages  into  a  second 
field,  where  they  met  the  defendant;  that  there  was  an 
appearance  of  a  continuation  of  the  path,  and  an  open  gap 
in  the  hedge;  that  the  defendant  called  to  them,  and  told 
them  that  they  were  not  in  the  right  footpath;  that  they 
did  not  answer,  but  turned  out  of  that  path,  and  went 
into  the  path  which  they  had  left ;  that  the  defendant's  ser- 
vant came  up  and  laid  hold  of  the  plaintifi^,  and  said  they 
had  no  business  there,  and  should  go  back,  for  there  was  no 


687 


i8$7. 


reasonable  conipeiisation  for  the 
damage,  injury,  or  spoil  so  com- 
mitted,  not  exceeding  the  sum  of 
five  pounds ;  which  sum  of  money 
shall,  in  the  case  of  private  pro- 
perty, be  paid  to  the  party  ag- 
grieved, except  where  such  party 
shall  hare  been  examined  in  proof 
of  the  offence;  and  in  such  case, 
or  in  the  case  of  property  of  a 
public  nature,  or  wherdn  any  pub- 
lic right  is  concerned,  the  money 
shall  be  applied  in  such  manner 
as  every  penalty  imposed  by  a  jus- 
tice of  the  peace  under  this  act  is 
hereinafter  directed  to  be  applied; 
and  if  such  sum  of  money*  toge- 
ther with  costs  (if  ordered),  shall 
not  be  paid  either  immediately  af- 
ter the  conriction,  or  within  such 
period  as  the  justice  shall  at  the 
time    of  the  conviction  appoint, 
the  justice  may  commit  the  offend- 
er to  the  common  gaol  or  house 
of   correction,    there  to  be  im- 
prisoned only,  or  to  be  imprison- 
ed and  kept  to  hard  labour,  as  the 
justice    shall  think  fit,    for  any 
term  not  exceeding  two  calendar 


months,  unless  such  sum  and  costs 
be  sooner  paid :  Provided  always,  Proviao. 
that  nothing  herein  contiuned 
shall  extend  to  any,  case  where  the 
party  trespassing  acted  under  a 
fair  and  reasonable  supposition 
that  he  had  a  right  to  4o  the  act 
compluned  of,  nor  to  any  tres- 
pass, not  being  wilful  and  mali- 
cious, committed  in  hunting,  fish- 
ing,  or  in  the  pursuit  of  game, 
but  that  every  such  trespass  shaU 
be  punishable  in  the  same  man- 
ner as  before  the  passing  of  this 
act." 

Sect.  28. — **  That  any  person 
found  committing  any  offence 
against  this  act,  whether  the  same 
be  punishable  upon  indictment  or 
upon  summary  conviction,  may  be 
immediately  apprehended,  with- 
out a  warrant,  by  any  peace  offi- 
cer, or  the  owner  of  the  property 
injured,  or  his  servant,  or  any  per- 
son authorised  by  him,  and  forth- 
with taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be 
dealt  with  according  to  law.** 
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path  there ;  upon  which  the  plaintiff  said,  that  he  omuid- 
BuTLEft      ered  he  was  in  the  right  path,  and  would  not  go  back; 

TuRLEY  ^^^^  ^^^y  ^^®"  S^^  ^"^  ^  third  field,  where  the  defiendant 
collared  the  plaintiff;  that  they  then  went  out  into  the 
lane,  and  the  defendant  went  before  them  and  stopped 
them;  that  a  person  came  up  and  siud  they  were  respecfciH 
ble  tradesmen,  and  he  would  be-answerable  for  their  ap- 
pearance; that  the  defendant  then  said  he  wouM  bsve  liis 
revenge;  that  a  constable  was  then  sent  for,  and  xM  to 
take  charge  of  them :  he  said,  he  knew  them  all,  and  would 
be  answerable  for  their  appearance;  but  the  defendant  said, 
he  would  insist  on  their  being  locked  up,  and  would  abide 
by  the  consequences;  that  they  were  then  locked  up  in 
the  cage,  and  remained  there  till  half  past  seven  in  the  even- 
ing, when  they  were  released  by  a  magistrate  rending  in 
the  neighbourhood.  One  of  the  plaintiff's  companioBS 
stated,  that  while  they  were  in  the  third  field^  he  (the  wit- 
nej5^)  tol4  ih^,  d^ft^ndant,  tha^  jf  t^ey  were  in  the  wrong 
path,  it  was  the  board  that  misled  them,  and  if  they  had 
done  any  damage  they  would  pa^  him  for  it.  The  de- 
fendant replied,  that  they  had  not  done  him  any  damage, 
buti  that.th^y  ha4  no  business  there.  The  defiendant 
gave  charge  of  them  for  a  trespass. 

A  witness  was  called  for  the  defendant,  who  stated,  that 
the  plaintiff's  party  were  out  of  the  foot-path  in  tl|e  de- 
fendant's field;  that  the  defendwit  told  them  they  ahoold 
not  walk  there ;  but  they  broke  through  a  hedge;  and  that 
they  struck  the  defendant.  The  witness  added,  that  there 
was  not  fauch  grass,  and  that  he  could  noi  say  thai  amy 
damage  was  done. 

Best,  C.  J.,  upon  this,  observed — I  think  there  is  an  end 
of  the  justification.  I  think  there  must  be  some  dawsage; 
and  if  you  cannot  prove  it  by  witnesses,  the  case  is  not 
within  the  act  of  Parliament. 

Cross f  Seijt. — ^The  witness  cannot  specify  the  partico- 
lar  blades  of  grass  which  were  iogi 
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Bbst^  C.  J4 — ^hat'  iii'  nbt '  mecesBary.  But  ran  act  of 
Parliament  which  puts  the  liberty  of  the  anbject  in  jdanger, 
ought  to  receive  a  strict  construction ;  and  I  thin^  it  is  not 
eYity 'WsSkih^  over  another  man's 'land  forifeoreatibn,  if  no 
dlunage is  dorie,  thaf  Goii^titates'\a ca^e withinllhe meaning 
of  this  act*  Ydi!i  must  make -out  actttfetl,- positive  dainage: 
imaginary  damage  will  not  doi'  Thetie  is  imaginarfr  da^ 
mage  in  every  walkinjg  6ver  grass  land;  axid  for  lilus  you 
may  bring'  your  kctioii;  if  you  toe  sufficiently  ill-nattured; 
bttt  you  caiitiiot  {Proceed  iindfer  this  act  <^  Pafrliament.  I 
do  not  think  the  party  has  committed  an  offeoiee  within 
the  spirit  of  the  act.  It  is  improper  and  vexatious,  in 
fields  in  the  neighbourhood  of  a  tobA,  to  be  subjidct  to  this 
kind  of  conduct;  but  until  it  is  proved  that  there  has 
been  actual  damage,  it  is  not  within  the  act. 
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.  CrosSy  Serjt.  •-^Tfaii^  i^  a  cas^  In  which  a  party  has  notice, 
and  is  requested  to  depart.  We  should  recover  damages 
in  an  action  of  trespass. 

Best,  C.  J. — On  the  plaintiff's  own  evidence,  I  should 
say  thathe  was  a  wilful  trespasser;  but  it  is  not  because  a 
man  is  a  wilful  trespasser  that  another  has  a  right  to  take 
him  up,  and  keep  him  in  ciistody  from  Sunday  till  Monday 
morning. 

'       '  I  **  ••«*'•-.     /Iff./*''., 

CrosSy  Seijt.— *Itis  for  the  Jury,  and  riot  the  witnesses, 
to  estitnate  the  quantum  of  dariiage.  ' 


,  ^E^Tf  C-,  J.T-J  shall  tell  tl\^  Jury,  that  th^.  i$,.a.  .cai^ 
in  which  they  are"  n(>t  to  presume  damage,' but  must  be 
quite  satisfied  that  damage  has  actually  beeh  done,  so  as 
to  be  able  to  assess  the  quantum  of  it. 


<  4   '  »  }, 


A  second  witness  was  then  called  for  the  defendant,  who 
confirmed  the  statement  of  the  first,  and  said,  in  addition, 
that  the  defendant  several  times  asked  the  plamtiff  *8  par- 


Butler 

V. 
TURLSY. 
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ty  for  their  names,  but  they  refused  to  give  diem.  On  hk 
cross-examination,  he  siud  that  people  were  in  the  habit 
of  walking  in  the  direction  in  which  the  phuntiff  walked, 
and  he  had  often  sent  them  back;  and  that  the  plaintifr 
and  his  party  said  in  the'evening,  that  they  were  sorry  for 
having  trespassed,  and  would  pay  5s.  for  the  damage,  and 
the  trouble  of  taking  them  into  custody.  The  witnen 
added,  that  from  the  appearance  of  the  fields,  persons 
might  suppose  that  there  was  a  footpath  in  the  directioo 
spoken  of,  but  that  they  could  not  suppose  there  was  any 
right  of  way. 


VaughaUf  Serjt,  in  reply. — The  act  is  only  intended  to 
apply  to  cases  where  the  party  designs  to  do  an  injuiy 
to  the  owner  of  the  land,  and  goes  for  that  purpoae. 
There  must  be  a  premeditated  design  to  do  injury.  The 
appearance  of  the  path  creates  a  special  exception  in  fr- 
your  of  the  plaintiff,  under  the  words  of  the  6th  section  of 
the  Stat.  1  Geo.  4,  c.  56  (a). 


Best,  C.  J. — The  act  was  intended  to  enable  the 
ers  of  land  to  recover  compensation  from  persons 


(a)  That  section  enacts,  "  that 
nothing  in  this  act  contained  shall 
repeal  or  affect  any  act  or  acts 
now  in  force,  whereby  any  person 
or  persons  may  be  subject  to  pun- 
ishment for  wilfiil  and  malicious 
acts  of  trespass  to  any  property, 
either  public  or  private,  or  shall 
extend  to  any  case  of  wilful  or 
malicious  mischief  or  trespass  to 
printte  property,  in  which  the  da- 
mage claimed  shall  exceed  the 
sum  of  five  pounds,  or  to  any  case 
wherein  it  shall  appear  to  the  sa- 
tisfaction of  the  justice  or  justices 
before  whom  tiie  eOmpIaint  is 
made,  that  the  party  trespasdng 


acted  under  a  fidr  and  reasoaable 
supporition  that  he  bad  a  iig|t  to 
do  the  act  to  the  property  in  re- 
spect whereof  the  trripMa  wis 
committed  or  alleged  to  kawc  bcca 
committed,  or  .to  do  or  ooBBsk 
the  act  complained  of;  or  shaD 
have  committed  such  trmpUB  is 
hunting,  or  being  a  qualified  per- 
son, and  having  duly  obtainod  Us 
certificate  authorising  turn  to  kiB 
game,  shall  have  committed  ^ 
ii\jury  comphuned  of  in  the  par- 
suit  of  any  Idnd  of  game.*  Per 
this  sect,  the  proviso,  anlt^  p.  567i 
a.  is  substituted. 
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tual  damage  to  their  property^  and  not  in  a  situation  to 
make  it  worth  while  to  bring  an  action  against  them.  If 
you  think,  on  the  evidence,  th^t  any  actual  damage  was 
done,  on.  any  part  of  the  defendant's  premises,  then  you 
may  find  a  verdict  for  him  on  the  special  plea.  If  the 
plaintiffmistook  the  track  for  a  public  footpath,  then  there 
will  be  an  end  of  the  justification,  on  the  ground  that  the 
trespass  was  not  maUcious  (a) ;  but  I  think  it  is  impossible  to 
say  that  he  mistook  the  gap  in  the  hedge  for  a  public  way. 
His  Lordship  left  the  question  to  the  Jury,  who  found  a 

Verdict  for  the  plalntifi^ — Pamages,40«. 

Vaughan  and   Wilde,  Serjts.,  and  CampbeUf  for  the 
plaintiff. 

Cross,  Serjt.,  and  E.  Lowes,  for  the  defendant. 
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[Attornies — Carlon,  and  Wright,'] 


(a)  By  the  25th  sect,  of  the  stat 
7  &  8  Geo.  4,  c.  30,  it  is  enacted, 
"  that  every  punishment  and  for- 
feiture, by  tins  act  imposed  on  any 
person  maliciously  committing 
any  offence,  whether  the  same  be 
poiushable  upon  indictment,  or 


upon  summary  conviction,  shall 
equally  apply  and  be  enforced, 
whether  the  offence  shall  be  com- 
mitted from  malice  conceived 
agfldnst  the  owner  of  the  property 
in  respect  of  wluch  it  shall  be 
CQmmitted,or  otherrdse." 


Hilton  r.  Goodhind. 


Feb.  90th. 


Replevin. — cognizance  by  the  defendant  as  the  bai-  Ji?*"  ^  » 

^            tir     J            1           ,  written  agree- 

tin. of  one  Ward,  under  whom  the  cognizance  averred  ment between 

that  the  plaintiff  held  premises  at  a  certain  yearly  rent,  tenan"  that  for 

to  wit,  the  rent  of  170/.  ^"^  premiBes 

•^                ^  the  tenant  shall 

It  appeared,  that  a  written  agreement  had  been  entered  pay  170/. 

into  between  the  plaintiff  and  Ward,  in  which  the  rent  ten^Mdi*" 


an 


was  stated  to  be  170/.;  but  after  that  agreement  was  ^^%y^^ 

that  30A  a-year 
shall  be  allowed  out  of  it,  became  the  landlord  is  to  occupy  a'certain  part  for  a  time,  such  parol  ar- 
rangement does  not  vary  the  agreement  so  as  to  reduce  the  rent  payable  under  it;  and  tilierefore 
an  allegation  is  correct  which  states  it  to  be  170/. 
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signed,  it  was  arranged  by  parol  tbat  thfe  Bom  of  SOL 
a-year  should.be  allowed  .out-of  it,  >  because' the  landlord, 
Ward,  was  to  occupy  apart  of  the  preimses  by  hn  hofMs 
for  a  time.  .The  horses  were  still  there;,  and  at<witiiess 
proved,  that  the  plaintifftsaid,  thathe  woidd  not  have  that 
part  of  the  premises  at  all.  . 

Taddff,  Seijt,  submitted, .  that,  according  to  the  evi- 
dence, the  real  rent  payable  by  >the  plaintiff  t6-Waid 
was  1401.  only,  iind  therefore,,  that  the*cogniauKe,  w\nA 
stated  it  to  be  170/.  was  pot  proved.  He  said,  that  about 
five  years  ago  a  similar  objection  was  allowed  in  a  case  oo 
the  Home  Circuit,  which  was  tried  by  Baron  Graham. 

Best,  Q.  J.— l^he  plaintiff, isi  tenant  of  the.  whole  to 
Ward,  and  permits  Ward  to  occupy  a  part,  that  is,  at  the 
utmost,  a  tenancy  at  wiUfand  the  plakitiff  may  have  it  de- 
termined at  his  pleasure.  It  is  a  letting  of  the  whole,  with 
a  sub-klVtin^ of  il'^kH,  (S't*  rath^r'a licence  to  use  it.  The 
verdict  must  be  for  the  defendant. 


Verdict  for  the  defendant. 


•  *      ■     * 


Taddy^  Serjt,  and 


for  the  plaintiff. 


VaugKafif  Serjt.,  and  Abraham,  for  the  defendant. 
[Attorme^—HalU^,  and  Pittman.'] 


H'l       » 


^esmt 


1 1 


Ac0ourned  Sittings  ai  CrvildhaU^  after  Milaiy 
.,       .   Term,  1&27.     ■ 


* 

Feb.  l^na.  SxERRt  V.  FoREMAN. 

An  tiiegadon  SlANDER  for  words  spoken,  on  the  Royal  Exchange, 
in  aUnder,         ot  the  defendant,  whose  business  was  that  of  a  master  or 

which  tftites, 

thftt  "  by  reaaon  of  the  premitef,  diym  penoDS,'  to  wit,^'  &'&,  ''  who  vonld  olherwiae  have 
€md  emploptd  the  plamtiff;  wholly  deeUned  and  rgjuted  to  to  do,"  it  not  nqipatcd  by 
which  ahowa  that  other  penona  would  have  recommended  the  plaintiff,  and  that  the 
fai  Cba  dadanuko  woold  hate  employed  him  on  audi 
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captain  in  the  merchant  service.  The  declaration  averred, 
diat  by  reason  of  the  premises,  divers  persons  [naming 
them]  who  would  otherwise  have  retained  and  employed 
the  plaintiff  as  master,  for  a  reward  to  he  paid  to  him, 
wholly  declined  and  refused  so  to  do. 

Two  witnesses  were  called,  who  stated  that  they  would 
have  recommended  the  plaintiff  to  the  employment  of  the 
persons  named  in  the  declaration;  and  those  persons 
proved,  that  on  such  recommendation  they  would  have 
employed  him. 

This  was  the  only  evidence  given  in  support  of  the  al- 
legation. 
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SpankiCj  Serjt.  objected,  that  the  special  damage  was 
not  proved  as  laid,  because  the  persons  alluded  to  did  not 
refuse  io  employ.  It  is  true  they  did  not  employ ;  but  that 
was  not  on  account  of  the  slander,  but  on  the  ground  of 
the  non-recommendation.    '. 

Best,  C.  J,,  allowed  the  objection. 

Wilde f  Serjt,  and  Plait ^  for  the  plaintiff. 

Spankiei  Serjt.  for  the  defendant. 

[Attornies— 2>r«w,  and  LowUu  Sf  J?.] 


Doe  on  the  demise  of  Palmer  r.  Andrewes,  P^^*  *^« 

Ejectment.— The  defendant  was  tenant  to  the  les-  ^J^?^*^^^J 
sor  of  the  plaintiff  of  part  of  a  house  in  Birchin-lane^  and  debtor  in  pre- 
paid rent  to  him  up  to  Christmas,   1824.     A  tenant  of  hj^om^yeJr 
another  part  of  the  same  house  proved  that,  in  1825,  a  '<*  y«"»  ""^*' 

,  ^  an  agreement 

distress  was  put  into  the  house  by  the  superior  landlord,  for  a  lease, 
and  that  the  defendant  paid  15/.  15^.,^  for  his  proportion  ^^eiit  to£ 
up  to  Lady-day,  1825.     On  the  22d  of  January,  1825,  the  S"'';^^*'"*^^*^ 
interest  of  the  lessor  of  the  plaintiff  in  the  premises  was  prevent  the  in- 
assigned  under  the  Insolvent  Debtor's  Act,  to  the  provisi-  ^Q^ning 

ejectment 
against  his  tenant  with  respect  to,  the  samej  notwithstanding  no  act  has  been  done  by  such  proTiaional 
assignee,  to  shew  his  acceptance  or  his  refqsal  of  the  lease. 


k 
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» 

onal  assignee  of  that  court.     It  did  not  appear  that  there 
Dob  d.       had  been  any  assignment  by  the  provisional  assignee  to 
any  other  person. 


Palmbb 

V. 

Andbbwbs. 


Spankie,  Serjt.^  for  the  defendant.-:— The  defendant  was 
compelled  to  make  the  payment  up  to  Lady-day »  1825,  to 
reUeve  his  goods  from  the  distress  put  in  by  the  superior 
landlord.  That  payment  was  not  a  payment  to  Palmer. 
The  defendant  has  not  paid  rent  to  Palmer  since  he  be* 
came  insolvent^  at  which  time  his  legal  interest  in  the  pre- 
mises was  transferred  by  assignment  to  the  proTisiooii 
assignee  under  the  Insolvent  Debtor's  Acts.  The  case  of 
Crofts  V.  Peck  is  an  authority  to  shew  that  the  provisional 
assignee  has  no  discretion  to  reject.  The  provisions  of 
the  act'vest  the  property  in  the  provisional  assignee,  and 
it  remains  in  him. 

Best,  C.  J.^mentioned  the  case  of  Lindsay  y»  IAmbeTi{a), 
decided  last  Term. 

Spankie,  Serjt. — The  property  is  divested  from  the  ori- 
ginal holder,  and  transferred  to  the  provisional  assignee 
for  the  benefit  of  the  creditors.  The  assignee  is  at  liberty, 
within  a  reasonable  timcj  to  reject  the  lease.  This  was 
the  case  in  Lindsay  v.  Limbert.  The  provisional  assignee 
has  not  rejected  in  this  case,  and  therefore  the  interest  is 
out  of  Palmer.  In  Lindsay  v.  Limhertf  the  only  questioo 
was,  whether  the  assignee  should  be  liable  to  a  burden* 
some  consequence,  and  not  whether  the  insolvent  conti- 
nued to  have  the  property.  The  action  of  ejectment  is 
founded  on  the  legal  title,  and  that  Palmer  has  not  got— 
The  circumstance  of  contingent  liability  on  the  covenantSt 
which  are  a  personal  contract,  makes  no  difference*  The 
notice  to  quit  also,  must  be  given  by  a  person  having  the 
legal  estate,  otherwise  it  is  of  no  avail,  and  does  not  make 

(a)  Ante,  p.  526. 
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the  defendant  a  trespasser.   The  case  of  Doe  v.  Spencer  (a) 
18  in  point  in  the  defendant's  favour. 


V 


Best^  C.  J.,  inquired  if  the  provisional  assignee  had 
taken  possession  of  the  prenpdses;  mA  being  answered  in 
thf  negative^  his  Lordship  said, — I  consider  that  this  case 
was  in  principle  decided'last  Temii; — No  property  passes  to 
the  assignee,  either  in  bankruptcy  or  insolvency,  unless  he 
agrees  to  accept  it.  It  is  clear  that  this  property  was  re». 
jected,  as  there  has  Jiot  been  any  subsequent  assignment. 
I  am  clearly  of  opinicm,  that  the  lessor  of  the  plaintiff  is 
entitled  to  a  verdict. 

Verdict  accordin^y. 

LaweMy  Serjt.,  and  E.  LaweSy  for  the  plaintiff. ' 
Spcmkie,  Serjt.,  and  Abraham,  for  the  defendant. 
[Attomies — Croft  4*  «/•»  u^d  Andrew*."} 


In  the  ensuing  Easter  Term,  Spankie,  Serjt.,  obtained 
a  rule  nisi  for  a  new  trial,  which  after  argument  was  made 
absolute ;  the  Court  being  of  opinion  that  the  property 
passed  to  the  provisional  assignee  by  virtue  of  the  assign- 
ment undef  the  statute,  although  no  act  had  been  done 
by  such  provisional  assignee  to  shew  his  acceptance  of  it. 

(fl)  Ante,  p.  79. 


Hogarth  and  Others  d.  Jackson  and  Others.  Martk  i#f. 

J[  HE  declaration  charged  the  defendants  with  having  By  the  utagt  of 
interrupted  the  plaintiffs  in  killing  a  whale. '  There  was  iry,^**fi»M«to 
also  a  count  in  trover  for  a  whale.  be  considered  u 

^fa9l  fish, 

The  plaintiffs  were  the  owners  of  a  ship,  called  the  Old  which  is  attach- 
Middleton,  and  the  defendants  the  owners  of  another  ship  («uch  as  the 

entanglement  of 
the  line  round  it,  &c.)i  to  the  boat  of  the  first  striker,  tfumgh  the  harpoon  does  fiot  continue  in  the  body 
of  the  fish — and  this  is  a  more  reasonable  usage  than  that  mentioned  in  a  note  to  the  case  of  Fenmngs 
▼.  Lord  QrenmUe,  in  1  Taunt,  p.  248.  ^ 
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called  the  Andnew  Marvel,  both  of  them  engaged  m  the 
whale  fishery.  The  plaiiitiffs*  crew  had  struck  a  whale, 
which  was  shortly  after  struck  by  the  defendants*  crew, 
and  the  question  was,  whether,  at  the  time  when  the  de- 
fendants'  crew  struck,  the  whale  was  what  b  caUed  in  die 
trade  a  &st  or  a  loose  fish. 

The  custom  of  the  fishery  as  rdi^  on  by  the  defendants 
was  that  whidi  was  mentioned  in  a  note  to  the  case  of  Foi- 
nings  T.  Lord  CrrenvUk  (a),  vi»,  that  '*  wMIe  the  harpom 
r£muins  in  thejisli,  and  the  Unfi  continues  iUiaekedi^iif 
and  aho  caniinues  in  the  power. .  or  managemeni  ^  tie 
striker  the  whale  is  a  fast  fish,  and  though-during  thattiBe 
struck  by  A  harpoon  of  another  ship,  and  though  she  af- 
terwards  breaks  from  the  first  harpoon,  but  continues  &st 
to  the  second ;  the  second  harpoon  is  called  a  friendly  har- 
poon, and  the  fish  is  the  property  of  the  first  striker,  and 
of  him  alone.  But  if  the  harpoon  or  line  breaks,  ot  the 
line  attached  to  the  harpoon  is  not  in  the  power  of  the 
striker,  the  fish  is  a  loose  fish,  and  will  become  the  pro- 
pejTty  of  any  other  person  who  strikes  and  obtains  it." 

But  the  witnesses  for  the  plaintifi^  proved  it  to  be  the 
uniform  usage,  that,  whether  the  harpoon  continues  in  ike 
body  or  not,  if  the  fish  is  attached  by  any  means,  such  as 
the  entanglement  of  the  line,  or  other  cause,  to  the  boat  of 
the  party  fitst  striking  it,  so  that  such  party  may  be  said  to 
have  the  power  over  it,  it  is  considered  as  a  fast  fish,  and 
cannot  be  taken  by  any  other  vessel. 


^  BssT,  C^  J.,  in  siunming  up,  said — The  custom  men- 
tioned in  the  case  in  Tttunton  differs  from  this,  but  I 
think  this  is  the  more  reasonable  custom,  as,  the  fish  beiif 
in  the  water,  it  is  not  easy  to  discover  whether  the  harpooe 
is  in  its  body  or  not 


The  Jury,  upon  the  facts,  found  that  the  fish  was  a 
fast  fish,  and  gave  a  verdict  for  the  plaintiffs. 


(«)  1  Taunt.  243. 
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Wilde  and  SpanUe,  Serjts.,and  Chitiy,  {or  the  plaintiffs. 

Taddy,  Sei|t.,  Brougham,  and  Alderson,  Sot  the  de-     ^o°^^"^™ 
fepdants.  Jacksow. 

[An<ttliie9— BlfMit  jr€o.,  and  J.  B.  Alder^dn.) 


Banks  v.  Kain.  March  Srd. 

J[  KOVER  for  a  table  cover,  and  thirty-six  chairs. — The    in  an  action  of 
plaintiff  was  the  master  of  the  ship  Haydon,  of  which  the  «f over  for  g«)od8, 

'^  .  'the  party  who 

defendant  had  a  mortgage,  under  which  he  had  taken  pos-  sold  them  to  the 
^saionof  the  shipi  and  the  chairs,  &c.,  in  question,  which  uuder^itanding 
were  in  the  cabin ;  and  the  dispute  was,  whether  he  had  a  Jjof  pl?d  for"^"* 
right  to  retain  them  as  belonging  to  the  ship,  or  the  plain-  ^^y  were  to  be 

•^ .  '     t  ,  .  .  -TK  y       returned,  is  a 

tin  to  recover  them  as  his  private  property.     For  the  competent  wu- 
pUititiff,  the  person  of  whom  he  bought  the  chairs  was  puuitiff/aT* 
caRed  as  a  witness.     He  stated,  that  they  were  sold'  on  ***°"«*»  ^«  ^ 

''  not  been  paid, 

the  Understanding,  that  if  they  were  not  paid  for,  they  and  the  plain- 

,  1  11111  1  '1  *^^'*  succeeding 

wel*e  to  be  tetumed,  and  that  he  had  not  been  paid.  in  the  action  wui 


Wilde,  Serjt,  upon  this  objected,  that  the  witness  was 
interested,  because,  if  the  plaintiff  recovered,  be  (the  wit- 
ness) could  have  the  dbairs  back. 

7Wc2y,  Serjt.,  replied  that  the  witness  stood  indiffer- 
ent between  the  two  parties,  for  if  the  goods  were  not 
returned  he  would  be  entitled  to  the  price  of  them. 

WUde,  Serjt.,  observed,  that  there  was  a  great  differ- 
ence between  having  the  right  to  take  the  article  itself, 
and  being  obliged  to  sue  a  man  to  obtain  the  price  of  it. 

Best,  C.  J, — I  think  the  witness  is  competent.  It 
seems  to  me  that  he  stands  indifferent  between  the  parties. 

Verdict  for  the  plaintiff. 

Taddy,  Serjt.,  and  Steer,  for  the  plaintiff. 

Wilde,^  Serjt.,  for  the  defendant. 

[Attornies— Cox,  and  D.  H.  Wiliimmi.] 

rrS 


enable  him  to 
have  them  back. 
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COURT  OF  KING'S  BENCH. 

Second  Sittings  at  Westminster,  in  Easter 

Term,  1827. 

BEFORS  LORD  TENTER  DEN,  C.  J. 


Jtftfy  91ft.         '  Upston  v.  Slark. 

Evidence  that  fjASE  agaiiis^  the  defendant  as  a  eommon  earner,  for 

4t  the  door  ofa.-T,,  -_.  ,  ^.^ 

booking  office,  the  I088 ,  of  a  Dox.  There  was  also  a  count  m  trom. 
^wch  i^  Plea,-Not  Guilty. 

painted,  '*  con-  j^  appeared  that  the  defendant  kept  albooking  oflSee 
parts  of  the  in  PiccadiUy,  at  which  parcels  were  booked  for  a  consi- 
Ut^  of  namefl  of   derable  number  of  coaches  and  waggons,  and  that  in  Oc- 

l!Sfflden^  pr^f  ^^^*  ^^^i  ^^^  ^^  ^  question  was  booked  there,  to  go 
that  the  owner    ^y  the  Windsor  waggon.    It  was  proved,  that  the  defend- 

of  the  office  is  a      ^  oe  r  » 

common  carrier,  ant*s  name  was  paii&ted  over  the  door  of  the  office,  and 
Um'fOT  the*^  ^^^  ^^  ^  board  at  the  side  of  the  door  was  painted  the 
^'^"booit^d**^**  words,  "conveyances  to  all  parts  of  the  world,**  and  diis 
there.  was  foOowed  by  a  list  of  names  of  places  including  Wu 

.  sor.'    The  box  was  never  received  at  the  place  to 
it  was  addressed. 

Lord  Tenterden,  C.  J. — ^There  is  no  proof  that  the 
defendant  is  a  carrier;  the  plaintiff. has  declared  agaut 
him  as  a  carrier. 

Scarlett y  A.  6.  for  the  plaintiff. — ^The  defendant  opens 
his  office  to  receive  parcels  as  a  carrier,  and  we  know  bo 
•other« 

Archbold,  on  the  same  side. — Does  not  yoor  Lordship 
think,  that  by  opening  an  office  of  this  sort,  and  painting 
up  a  list  of  places  that  goods  will  be  conveyed  to,  he 
holds  himself  out  as  a  carrier! 
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Lord  T£MT£RD£N,  C  J,— We  know  that  there  are  in        1827. 

this  town,  booking  offices  that  do  not  belong  to  the  car*  Upston 

liers;  and  I  am  clearly  of  opinion  that  you  cannot  convert  ^  ^' 
the  keeper  of  a  booking  office  into  a  carrier  (a). 

The  plaintiflTs  counsel  wished  to  go  on  tlie  count  in 
trover  (6);  but  it  being  proved  on  the  part  of  the  defend- 
ant, that  his  porter  delivered  the  box  in  due  course  to  a 
person  named  Hunt,  who  was  a  Windsor  carrier,  thie 

plaintiff  was  t^t        -.    t 

'^  Nonsuited. 

Scarlett,  A.  6.,  and  Archbold,  for  the  plaintiff! 

V 

Gumey,  for  the  defendant.        V 

[Attoniies— I7jp4toJi,  and  RMmoH.'^ 

» 

(a)  See  Newborn  ▼.  Jusi,  ante,  76. 
{h)  See  the  notes  to  the  case  of  Griffiths  v.  Lee^  ante,,  Vol.  I.  110,  n. 


Sittings  at  Westminster,  o^er  Ecuter  Term, 

1827. 


WiNKFiELD  and  Another,  Assignees  of  Robinson,  a  Bank-     j^^y  ^oeA. 

rupt,  V.  Pagkinoton,  Bart. 

Assumpsit  for  work  and  labour.     Plea — General  ir,  before  send- 


issue. 


ing  goods  by  m 
carrier,  the 


It  appeared  that  Robinson  the  bankrupt  had  been  a  sender  appUeB 

.     *^*^  *^  .  at  hU  wharf  to 

carrier  by  barges  on  the  canals  from  London  to  Worces-  know  at  what 
tershire,  and  that  he  had  carried  a  quantity  of  trees  for  Sir  ^^g^^m  be 
John  Packington,  from  Hammersmith  to  Hanbury  wharf,  ^iJ^^'y^^erk 

who  ia  transact- 
ing the  buaineai  there,  2*.  6tf.  per  cwt,  and  on  the  fidlh  of  this  he  sends  the  goods,  the  carrier 
cannot  charge  more,  although  it  be  proved  that  tiie  carrier  had  previously  ordered  his  clerks  to 
charge  all  goods  according  to  a  printed  book  of  rates  in  which  Sf.  6^  ptr  cwt.  was  set  down  for 
goods  of  the  sort  in  question. 
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]^^\  in  the  CQiuiity  of  Worcester.  It  wm  proved  that  die  re- 
WiNKFiELD  gular  price  of  the  carriage  would  be  70s.  per  ton,  and 
Packinoton    ^^^^  ^^®  order  given  by  Robinson  to  his  clerks  wwm  i» 

charge  goods  carried  according  to  a  printed  book  of  ntca, 
in  which  70s.  a  ton  was  the  price  specified  for  trees. 

The  defence  was  this :  That  before  the  trees  were  aent, 
a  person  named  Lee  (at  the  desire  of  the  defisndont)  called 
at  Robinson's  wharf,  at  Hammersmith,  and  asked  at  how 
much  per  ton,  trees  would  be  carried  to  Hanburj  wharf, 
and  that  the  clerk  who  was  in  the  office  there  replied, 
half  a  crown  per  cwt.  (which  amount  had  been  paid  into 
court). 

Lord  Tentbrden,  C.  J. — If  a  person  goes  to  the  office 
of  a  carrier,  and  asks  what  a  thing  will  be  done  for,  and 
he  is  told  by  a  clerk  or  servant  who  is  transacting  the  bu- 
siness there,  tliat  it  will  be  done  for  a  certain  sum,  the 
master  can  charge  no  more. 


Denman,  C.  S. — I  submit,  that,  ft  being  contrary  to 
orders,  the  clerk  had  no  right  to  agree  that  the  trees 
should  be  carried  at  a  rate  lower  than  that  expressed  in 
the  book. 

Lord  Tenterden,  C.  J. — ^The  only  question  is,  wbe» 
ther  the  account  given  by  the  defendant's  witness,  that 
the  clerk  of  the  bankrupt  said  that  the  trees  would  be 
carried  for  half  a  crown  a  hundred,  is  correct*  It  is  said 
that  this  person  had  no  authority  to  make  such  a  bargain; 
however,  I  am  of  opinion  that  it  signifies  nothing  in  this 
case,  whether  the  bankrupt's  servant  did  his  duty,  or  made 
a  mistake.  For  if  the  trees  were  sent  on  the  fiiith  that 
they  would  b6  taken  at  a  given  price,  in  consequence  of 
what  the  clerk  said,  it  is  quite  clear,  that  the  plaintiffs 
can  recover  no  more. 

Verdict  for  the  defendant 


/" 
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Loftf  Tenterdbn,  C.  J — If  men  were  not  bound  by  IS27- 

flm^h  bargains-  as  tbis,  business  could  not  go  on.  Winkfibld 

JOenman,  C»  S.,  and  Ckitij/j  for  the  plamti6&.  Packinoton. 

Taunton  and  RwseB,  for  the  defendant. 

[Attornies— -4ffM>'*y  4*  Coletp  and  T.White,} 


Sittings  in  London  after  Easter  Term,  1827. 

Rogers  f.  Hunter.  Mmf  Sfitk 

Assumpsit  tot  demurrage.     Pte»--6enerar  Issue.         if « fWsighter  b 

It  appeared  that  the  ship  Thirza  sailed  as  a  general  ^^^  ^J^ 
ship  from  Bremen  to  London;  and  that  the  defendant  had  JJJ'^yt2ei'»^ 
shipped  a  quantity  of  oats  and  beans  on  board  her.    The  arrival;  and  he 
bill  of  lading  was  put  in^  and  at  the  bottom  of  it  was  writ-  from  discharg- 
ten  **  to  be  discharged  within  twelve  running  days  after  refaon^of^oSer 
the  vessel's  arrival^  or  to  pay  2/,,  British  Stirling,  demurrage,  *?^^*  u. 
for  every  day  longer  detention."  he  must,  when 

It  was  proved  that  the  ship  arrived  in  the  river  Thames,  is  amoved, 
on  the  11th  of  December,  1^26,  and  was  reported  on  the  ^jj^.^^ 
1 2th,  and  therefore,,  as  the  plaintiff  contended,  the  twelve  dHij^Dce;  and 
running  days  commenced  on  the  13th,  and  'ended  on  the  ter  of  right,  ea- 
28th  of  that  month;  however,  in  point  of  fact,  the  Qom  ^^oie^rfgSial 
was  not  all  landed  till  the  2d  of  January,  1827.  number  of  diyt 

*^  from  the  time 

.     .  when  he  ii  abte 

Marryat  for  the  defendant.— We  are  in  a  condition  to  SaSaigtog? 
shew  that  from  our  goods  being  tDider  those  of  other  per- 
sons, who  had  also  goods  on  board,  we  could  not  get  at 
them  so  as  to  discharge  them,  till  the  26th  of  De- 
cember; and  I  submit  that  the  number  of  days  for  dis- 
charging does  not  begin  to  run  till  we  are  enabled  to  get 
at  our  goods. 

This  was  proved-;  but  the  witnesses  admitted  that  the 
com  might  have  all  been  landed  in  a  smaller  number  of 
days. 


ROOBRS 
HUNTBR. 
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Lord  TfiNTERDENy  C.  J.«— It  seems  to  me  that  die  de- 
fendant cannot  be  said  to  detain  the  vessel,  before  he  can 
get  at  his  goods ;  but  when  he  can,  he  is  bound  to  use  all 
reasonable  diligence.  I  do  not  think  that  the  defendant 
is,  at  all  events,  entitled  to  the  same  number  of  days,  after 
the  goods  can  be  got  at,  as  is  .specified  in  the  contract; 
and  the  question  will  be,  whether,  adverting  to  all  the  cir- 
cumstances, thq  defendant  ought  to  have  taken  the  goods 
out  of  the  ship  in  a  smaller  number  of  days  than  he 


Verdict  for  the  plaintiff. — Damages  Si.,  being  for 
four  days'  demurrage. 

Scarlett t  A.  Xjr.,  and  PUUt^  for  the  plaintiffl 
Marryaiy  for, the  defendant. 

[Attomitf. — Wmnu  ^  Stn,  and  B-  Lewis.} 


If  the  dnwerof 
a  bill  payable  to 
Ills. own  order, 
before  it  \b  in- 
doned,  gire  the 
acceptor  a  gene- 
ral release ;  this 
is  no  defence  to 
an  action  by  an 
indorsee  against 
the  acceptor, 
unless  there  be 
proof  that  the 
Indorsee  knew 
of  the  release. 


Don  f>.  Edwards.    * 

Assumpsit  on  a  biU  of  exchange,  dated  September, 
13,  1826,  payable  three  months  after  date,  for  96/.  lis.  Id. 
drawn  by  a  person  named  Hobson,  and  accepted  by  die 
defendant,  payable  to  the  drawer's  order,  and  by  him  in- 
dorsed to  the  plaintiff. 
The  plaintiff  rested  on  the  formal  proofe. 

Brougham  for  the  defendant. — I  am  in  a  condition  to 
shew  that  the  biU  was  indorsed  on  the  21st  of  November, 
and  that,  on  the  4ih  of  October,  the  drawer  put  it  out  of 
his  power  to  indorse,  by  giving  a  geneitd  release  to  the 
defendant. 


'Lord  Tenterden,  C.  J.  —  You  must  shew  that  the 
tiff  knew  it.  If  you  cannot  shew  that  the  plaintiff  wai 
aware  of  the  release,  your  defence  fails;  if  it  were  not  so, 
you  would  put  an  end  to  the  circulation  of  bSla. 
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Brougham. — ^The  party,  by  the  release^  puts  all  right  out         1 827. 

ofhinself.  Dod 

«. 

EOWAUIS. 

Lord  TenterdeNi  C.  J. — It  is  quite  dear  that  you  must 
trace  it  to  the  plaindflp's  knowledge. 

Verdict  for  the  plaintiff. 

Scarleiti  A.  G.  and  Hutchinson^  for  the  plaintiff. 

Brougham,  for  the  defendant. 

[Attornies — Reeves,  and  Camthwaiie^'] 


.    V 


Rex  v.  Ramsben  and  Others.  Jmu  ft/. 

Indictment  for  a  conspiracy  to  sue  out  a  fraudulent  if  the  ooniuei 
commission  of  bankrupt  against  two  of  the  defendants.         ^^^^?^i^ 
The  petitioning  creditor,  who  was  called  on  the  part  of  «Mmffl*ti<»» 

a  put  a  p^pcr  into 

the  prosecution,  stated,  that  he  bought' the  debt  upon  which  the  wiuim's 
he  became  petitioning  creditor  six  months  ago.  his  memory,  the 

oppoiite  cooniel 
has  a  right  to 

In  his  cross-examination,  K  Pollock,  for  the  defenddnt  ^«^^  at  it,  with- 

Out  beins  bound 

Ramsden,  put  a  paper  into  his. hand,  which  he  acknow-  to  read  it  in 
ledged  to  be  of  his  handwriting,  and  then  asked  him  if  he  ^,^te^^ 
had  not  bought  the  debt  nine  months  before ;  which  he  2!!l"ukX^ 
admitted  he  had.  witness  when  it 

was  written, 
without  being 

Scarlett,  A.  G.,  for  the  prosecution,  wished  to  look  at  |jJ'«»*">P«t«t 
the  paper. 

.    F.  Pollock. — I  submit  that  my  friend  has  no  right  to  see 
it,  unless  he  will  read  it  in  evidence. 

Ix>rd  Tenterden,  C.  J. — You  put  the  paper  into  the 
witness's  hands  to  re&iesh  his  memory.  It  is  very  usual 
for  the  opposite  counsel  to  see  it^  and  examine  upon  it, 
and  I  think  he  has  a  right  to  see  it. 


/ 
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1  a^r.  SearJett^  A.  6.— Having  looked  at  dw  paper,  aflked  the 

Hkx         witness  if  he  would  swear  that  it  was  written  at  the  tine  it 

F.  Pollock. — ^I  submit  that  this  quiastittt  cannon  be  aife* 
ed  without  the  paper  being  read. 

Lord  TwTSHDSN|  C.  J. — I  think  it  may.  You  pot  the 
paper  into  the  witness's  hand,  and  I  think  the  other  side 
may  ask  when  it  was  written,  without  being  bound  to 
read  it. 

The  Jury  found  the  defendants  ftamaden  and 
Clark  guilty,  and  the  defendant  Cooke 
not  guilty. 

Scarlett,  A.  6.,  Gumey,  Montague  and  Busby,  for  the 
pivosecution^ 

Denrnan,  C.  S^^j^  F.  PoUock,  Brougham,  HutckiuM&m,  and 
s  JP.F.  Jones,  for  the  respective  defendants. 

[Attomies— i7ti^A«f,  for  tbe  prosecution;  and  HumpknM  and  Isamt, 

for  the  respectiye  defendants.} 

fa  Hardy  t  case^  24  How.  Stat     lag  that  vilaeas.    If  time  it  ay 
824,    Eyr€<,  €.  J.  aaid^     thing  tibat  yoo  (the  witaeM)  fli|^ 


**  It  is  always  usual  wid  very  rear  upon  your  oalh,  doesnoi  relate  to 

sonable,  when  a  witness  speaks  that  subject,  but  to  some  other 

from    memorandums^    that   the  subject,  to  be  sure  it  is  impoeable 

counsel  should  have  an  opportu-  to  be  asked  that  that  should  be 
alty  of  looking  at  those,  memoran- 
dums, whan  he  is  cross-examin- 
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18«7. 

idjauraed  JSittntg»  at  Weshmmstvry  efter  Easter  . 

term,  1827. 

Small  v.  Gray.  juneQtk. 

^ASE. — The  first  count  of  the  declaration  was,  for  a  ma-      An  acdon  lies 
icious  arrest.     The  second  count  stated— that  heretofore,  for  tnaiiciouniy 

holding  a  party 

^c,  the  defendant  not  having  any  reasonable  or  probable  to  bail,  although 
ause  of  action  against  the  plaintiff^,  for  the  amount  of  retted,  but  is 
he  sum  of  money  for  which  he  caused  the  plaintiff  to  be  j^^^^rfloirt" 
leld  to  bail,  as  thereinafter  mentioned:    but  contriving  against  him,  and 

.he  goes  to  the 

fee,  maliciously  &c.,  caused  and  procured  &c.,  a  certain  sheriff's  officer 
vrit,&c.,  to  be  sued  out  marked  for  bail  for  30/.   "And  the  *"  ^^^ 
lame  writ  being  so,  marked  and  indorsed  for  bail  as  afore- 
laid,  the  said  John  afterwards,  and  before  the  said  return 
hereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,  ^t 
Westminster  aforesaid,  in  the  county  of  Middlesex  afore* 
said,  contriving  and  intending  as  last  aforesaid,  and  without 
laving  any  reasonable  or  probable  cause  of  action  whatso- 
ever against  th^  said  Samuel,  to  the  amount  of  10/,  or  up* 
wardSf/alsely  and  maliciously  caused  the  said  Samuel  to  be 
held  to  bail,  under  and  by  virtue  of  the  said  last  mentioned 
writ,  for  the  said  last  mentioned  sum  of  30JL,  and  dieve- 
upon  the  said  Samuel  was  then  and  there  forced  and 
obliged  to,  and  did  procure  certain  persons  to  become  bM  ^ 
for  the  appearance  of  him,  the  said  Samuel,  in  the  said 
Court,  to  answer  the  said  John  according  to  the  exigency 
of  the  said  last  mentioned  writ  upon  /  that  occasion — 
whereas  in  truth  and  in  fact  he  the  smd  John,  at  the  time 
of  suing  forth  the  said  last  mentioned  writ,  and  of  the  said 
holding  of  the  said  Samuel  to  bail,  had  not  any  reason- 
able or  probable  cause  of  action  against  the  said  Samuel, 
to  the  amount  of,''  &c.  (it  then  stated  the  termination  of 
the  suit) ;  by  n^eans  whereof,  &c»     Plea — Not  guilty.  , 

It  appeared  that  the  writ  was  sued  out,  miprked  for.  bail 
as  stated  in  the  declaration,  and  that  a  person  named 


CASES  AT  NISI  PRIUS, 

Russell  went  to  the  plaintiff,  and  told  him  that  there 
a  writ  out  against  him,  and  that  he  must  give  bail  to  it, 
which  he  accordingly  did ;  and  evidence  was  gone  into  to 
shew  a  want  of  probable  cause. 

Marryati  for  the  defendant. — I  submit  that  the  plain- 
tiff must  be  called.  There  was  no  arrest  to  support  die 
first  count  of  the  declafation,  and  as  to  the  second,  there 
was  nothing  to  compel  the  plaintiff  to  give  bail ;  as  the 
only  thing  which  can  compel  a 'man  to  give  bail  is  an  ar- 
rest, whiqh  there  was  not  in  this  case. 

Lord  Tenterden,  C.  J.,  (stopping  Scarlett^jL.  G.  and 
Campbell.) — I  am  clearly  of  opinion,  on  thb  evidence,  that 
the  case  must  proceed  on  the  second  count. 

Marryai  then  addressed  the  Jury,  and  went  into  a  de» 
tail  of  facts  to  shew  that  there  was  probable  cause  for  the  ar- 
rest :  but  his  Lordship  having  looked  at  his  notes  of  the 
trial  of  the  case,  in  which  the  supposed  malicious  anest 
occurred,  said,  that  there  would  no  doubt  be  much  con- 
flicting evidence  on  that  point,  and  recommended  that  a 
Juror  should  be  withdrawn.     This  was  acceded  to. 

Scarlett^  A.  G.,  and  Campbell,  for  the  plaintiff. 
Marryai,  for  the  defendant. 

[Attoniiei^Ckr^,  and  Ycwts/et.'] 

See  the  case  of  Berry  t.  AdtmiOH,  mU€,  p.  6031 . 


JuM9th.  Thomas  9.  Newton. 

In  an  action  by   ASSUMPSIT  ou  a  bill  of  exchange,  drawn  by  a  person 
^^^'^^.    named  Wilson  on  and  accepted  by  the  defendant  and  in- 

ccptorof  a  ImU 

of  ezdingey  if  the  defendant  shew  that  there  wat  originally  no  eoniideration  fiv  the  bill ;  il  d^a 

liei  on  the  other  party  to  ihew  that  he  or  aome  jpcevloua  Indonee  gave  value  for  it 
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dorsed  to  a  person  named  Dandridge,  and  by  him  indorsed 
to  the  plaintiff.  The  plaintiff  rested  on  the  formal  proofs.  Thomas 
The  defence  opened  was,  that  the  bill  was  accepted  for  f^^^ov. 
stock-jobbing  differences;  and  Wilson  the  drawer  was 
called  to  prove  this :  but  he  declining  to  answer,  a^  he 
might  subject  himself  to  penalties^  it  stood  on  the  evi- 
dence that  there  was  no  valuable  consideration  for  the  bill. 

Lord  Tbnterben;  C.  J. — If  the  defendant  shews  that 
there  was  originally  no  consideration  for  the  bill,  that 
throws  it  on  the  plaintiff  to  shew  that  he  gave  value  for 
it,  or  that  value  was  given  for  it  by  Dandridge :  for  if 
either  the  plaintiff  or  Dandridge  gave  value  for  it,  the 
plaintiff  may  recover;  otherwise  the  defendant  is  entitled 
to  a  verdict. 

Verdict  for  the  defendant. 

» 

Marryat  and  Chitty,  for  the  plaintiff. 

ft 

Gumey,  for  the  defendant. 

» 

[AttoniieB — Harvey  jr  Co,,  and  Iiaae$.'\ 


COURT  OF  COMMON  PLEAS. 

Sittingt  at  Wetimiiuter,  after  Easier 
Term,  IS27. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


BeESTON  r.  COLLYBR.  June  \H. 

Assumpsit  for  wages  as  a  clerk.— The  defendant  was  The  law  found- 
an  army  agent..  The  claim  was  for  83/.,  being  a  balance,  which  justifies' 
at  the  rate  of  500/.  a-year.     An  entry  was  read  from  the  ^it^cT-''^ 

vants  OD  giving 
a  month's  notice,  though  there  was  a  yearly  hiring,  does  not  apply  to  a  person  in  the  situation  of  a 
clerk  to  an  army  agent,  receiving  a  salary  of  500^  a-yoar. 
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First  Sittings  at  Westminster,  in  Trinity  Term^ 

1827. 


June  «0«A.  GrADDON  f?.  Prtce. 

A  performer,  ASSUMPSIT  by   Miss  Gxaddon  the   sidger,  against 

to  resume,  in  Air.  Price,  the  leasee  of  Dnury  Lane  Theatre,  to  reoover 

tiKruin^^'of''^,  a.balance  of.  salary.     All  that  was  due  had  been  paid,  widi 

another,  a  part  the  exception  of  a  sum  of  so/,  which,  it  was  contended  bj 

in  which  by  pre-  *^ 

▼ious  perform-    Mr.  Price,  he  had  a  right  to  detain  for  a  fine  incunedrby 

ances  she  has  ac—    ma>*      ^^  ii<*ii**  w  % 

qmredceiebri-  Miss  G.,  under  the  following  curcumstances:  It  appeared 
r^nt^fe^^nt**"  ***  ^^^'  Qeesin  who  was  advertised  to  play  the  pwt  of 
tice  previous  to   Catherine,  in  the  Siege  of  Belgrade,  on  a  particular  night, 

the  time  of  per-  o  -^  *.  ^ 

ibrmance,  such  was,  the  day  before,  taken  so  ill,  as  to  render  it  impoasiUe 
pro^rtioned  io  ^^'  ^^^  ^  appear  according  to  her  engagement:  Miss 
the  reputotion     Graddon,  who  some  time  before  had  been  in  the  habit  of 

playing  the  part,  was,  in  consequence,  sent  for  by  Mr. 
Wallack,  the  stage  manager,  and  informed  that  she  would 
be  required  to  undertake  the  part.  She  remained  at  the 
theatre,  and  went  through  part  of  the  rehearsal,  and  then 
asked  permission  to  go  hom^,  that  she  might  read  over 
the  part,  as  it  was  some  time  since  she  had  played  it  before. 
This  was  assented  to  by  Mr.  Wallack,  and  her  name  was 
advertised  in  the  next  day's  bills,  to  appear  in  the  evening. 
About  2  o'clock,  after  the  bills  were  printed,  she  sent  a 
message  to  the  theatre,  stating,  that  she  would  not  play, 
and  in  consequence,  an  apology  was  made  for  her  non- 
appearance, and  the  part  was  performed  by  Miss  Tree. 
That  part  of  the  rules  and  regulations  of  the  theatre, 
on  which  the  defendant  relied,  was  as  follows: — ^"Any 
one  refusing  to  study,  rehearse  or  perform  at  the  appoint- 
ment of  the  manager,  shall  forfeit  SO/.'*  It  appeared  that 
10/.  of  this  fine  had  been  remitted. 

fFiUe,  Serjt.  for  the  phuntiflr.— The  pUintiff  had  ae- 
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quired  a  certain  celebrity  by  her  previous  performance  of 
the  part  in  question,  and  required  more  time  to  recover  it, 
in  order  to  keep  up  her  reputation,  upon  which  her  for- 
tune depended.  With  respect  to  Miss  Tree,  who,  it  seems, 
undertook  the  character,  she  had  not  acted  it  before,  and 
therefore  had  no  reputation  to  lose.  Have  managers  a 
right  to  exercise  such  control  over  the  reputation  of  actors, 
as  to  %  ruin  them  by  requiring  them  to  act  at  too  short  a 
notice  ?  I  submit  with  confidence,  that  a  performer  is  en- 
titled to  reasonable  notice,  in  a  case  like  the  present,  and 
that  such  notice  must  be  proportioned  to  the  reputation 
at  stake.  Failure,  on  the  particular  night,  would  not  end 
with  that  night,  but  would  be  prejudicial  beyond  it.  Un- 
der the  circumstances  of  this  case,  I  contend,  that  the 
notice  given  was  not  reasonable  notice. 


Qraddon 

V. 

Pricb. 


Best,  C.  J. — ^The  services  of  the  plaintiff  in  this  case 
are  admitted ;  and  it  is  admitted  also,  that  they  are  worth 
10/.  a  week,  and  that  SOL  is  due  to  her,  unless  it  has  been 
properly  deducted  for  a  fine.  I  think  that  the  proprietors 
of  a  theatre  are  perfectly  right  in  having  regulations,  and 
enforcing  them  by  the  payment  of  fines.  It  is  a  duty 
which  they  owe  to  themselves  and  the  public,  for  if  per- 
formers should  refuse  to  appear  on  the  night  for  which 
they  were  advertized,  the  property  in  the  house  would  be . 
in  danger  of  being  injured  by  the  audience ;  and  I  am  sure 
that  performers  will  find  it  their  interest  to  submit  to  these 
fines,  if  they  do  not  appear  when  the  public  have  a  right 
to  expect  them.  I  agree  with  my  brother  WiUe  that  the 
regulation  relied  on  in  this  case  must  have  a  qualification. 
The  jurisdiction  of  a  manager  is  a  very  arbitrary  one,  but 
in  this  kingdom  all  arbitrary  jurisdictions  have  a  limitation. 
I  allow  that  in  this  case  there  must  be  reasonable  notice. 
It  is  said,  that  the  plaintiff  had  sjafficient  notice  for  a  per- 
son who  had  acted  the  same  character  before ;  and  if  you 
think  it  was  so,  that  will  get  over  the  difficulty.  But  if 
you  think  she  had  not, sufficient  notice,  for  a  performer 

VOL.  II.  s  s 


V, 

Puce. 
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1827.        18  not  to  destroy  her  reputation  by  taking  a  part  in  haile, 
Graddon     ^®a  undoubtedly  the  defendant  had  no  right  to  daim  diis 
fine,  and  the  plaintiff  will  be  entitled  to  a  verdict  for  the 
amount. 

Verdict  for  the  plaint— Damages,  201. 

WUdCi  Serjt.,  and  HutcMnsonf  for  the  plaintiff. 
AdamSf  Serjt.,  and  E.  LaweSg  for  the  defendant. 
rAttoraiei— Bi^ily,  and  RtM  jr  R] 


a^H 


6ltl 


OXFORD  SPRING  CIRCUIT. 


1827. 


BEFORE  MR.  BARON  GARROW  &  ITR.  BAltOIf  VAUQIiAN. 


BERKSHIRE  ASSIZES. 


Butler  v.  Basing.  Marched. 

Assumpsit  against  the  defendant  as  proprietor  of  a  if  a  parcel  be 
stage  waggon  going  from  Reading  to  London^  for  the  loss  ^^J^^^  for  hhn** 
of  a  box.  to  cw^ry  «>'  ^ 

own  gain,  and 

It  appeared  that  the  plaintiff  had  been  hired  as  aser-  nbt  for  the  profit 

vant  at  the  Star  and  Garter  inn,  at  Windsor,  and  that  Itrert'not 

the  box  in  question  was  sent  by  the  defendant's  waggon,  I'aWe^ncawthe 

to  be  left  at  the  Black  Boy  pubUc-house  at  Colnbrook.  if  a  box  of 

However,  the  plaintiff 's  brother,  who' carried  the  box  to  by  the  party's 

the  Horse  and  Jockey  inn,  at  Reading,  from  which  the  °7„*J  ^""^'J^, 

waggon  started,  did  not  take  it  to  the  booking-office  there,  ^f  ^^  i<»^>  the 

1         1    n      1        «  mi  judges  will  re- 

but gave   it  to  the   defendants  waggoner.       Ihe  non-  commend  the 

arrival  of  the  box  was  proved,  but  no  evidence  was  given  f^'Jrakf  ol  it  * 
of  the  particular  articles  which  it  contained.  in  damages, 

'^  ^  ^  although  what 

The  defence,  which  was  proved  by  the  evidence  of  the  particular  ar- 
waggoner,  was,  that  this  box  was  not  sent  by  the  waggon  contained  can- 
in  the  proper  and  ordinary  course  of  business,  but  given  °°^  ^  proved, 
to  the  waggoner  for  him  to  take,  for  his  own  gain,  and  not 
for  the  profit  of  his  master  the  defendant. 

Garrow,  B.,  (in  summing  up  to  the  Jury). — There  is 
no  doubt  that  by  law  every  proprietor  of  a  stage  waggon 
is  liable  for  all  risks,  except  those  occasioned  by  God  and 

ssS 
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the  king's  enemies ;  and  to  make  such  proprietors  answer- 
able,  it  is  not  necessary  that  you  should  call  up  Mr.  Pkk- 
ford  or  any  of  the  other  persons  who  are  the  owners  of 
these  vehicles,  and  deliver  your  parcel  to  them;  but  a  de- 
livery of  the  parcel  to  any  of  the  meanest  of  their  servants 
is  quite  sufficient,  provided  that  servant,  in  receiving  par- 
cels, be  acting  by  the  authority  or  with  the  assent  of  his 
master.  But  it  is  equally  clear,  that  if  persons  be  fbcdish 
enough  to  send  parcels  by  the  waggoner,  for  a  hire  paid 
to  him  which  is  never  intended  to  find  its  way  into  the 
pocket  of  the  owner  of  the  waggoUj  then  the  owner  is  not 
liable  in  case  the  parcel  is  lost;  and  the  first  question  in 
this  case,  therefore,  is,  whether  in  receiving  this  box  the 
defendant's  waggoner  was,  as  his  servant,  authorised  by 
him  to  receive  parcels  to  be  carried  by  this  waggon. 
With  regard  to  the  amount  of  the  damages  in  case  a  Tei^ 
diet  passes  for  the  plaintifi^,  it  is  right  that  I  should  tell 
you  that  here  is  no  distinct  evidence  of  the  contents  of 
the  box;  however,  I  should  recommend  you  not  to  pare 
down  the  amount  of  the  damages,  because  the  articles 
contained  in  it  cannot  be  distinctly  proved.  It  very  often 
happens  that  persons,  more  especially  those  in  the  station 
of  Ufe  in  which  the  plaintiff  is,  pack  their  own  clothes^  and 
in  such  cases  it  must  be  always  impossible  to  give  evidence 
of  the  precise  contents  of  their  boxes  or  portmanteaos.  I 
should  therefore  recommend  you,  if  you  find  for  the  plain* 
tiff,  to  give  damages  proportioned  to  the  value  of  the  ar- 
ticles which  you  in  your  judgment  think  the  box  viiglit 
and  did  fairly  contain  (a),    however,  the  great  question 


(a)  In  the  case  of  Armory  v. 
Delamirie,  1  Str.  605,  the  plain- 
tiff,  a  chimney-sweeper's  boy,  hav- 
ing  found  a  jewel,  took  it  to  the 
defendant,  a  goldsmith,  to  know 
what  it  was.  The  defendant  knock- 
ed out  the  atones,  and  returned  the 
plaintiff  the  setting,  refuung  to 
give  him  back  the  stopes.     In 


trover  for  the  value  of  the 
Pratt,  C  J.  directed  the  Juiy»  tktt 
unless  the  defendant  would  pro- 
duce the  stones,  so  as  to  them  chas 
they  were  not  of  the  finest  water, 
they  ought  to  presume  agvnst 
him,  and  make  the  value  of  the 
best  jewels  that  would  fit  that 
dug  the  measure  of 
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isy  whether  this  contract  to  carry  the  box  was  made  by 
the  authorised  agent  of  the  defendant,  or  whether  it  was  a 
private  bargain  made  with  the  waggoner  for  his  own  gain, 
and  distinct  from  his  master. 

Verdict  for  the  defendant 

Curwood  and  Talfourdy  for  the  plaintifi; 
Shepherd,  for  the  defendant. 

[Attomies — Vowles,  and  Graham.'] 


DoDWELL  V.  GiBBS,  Ocnt.,  One,  &c.  March  Srd, 

J/RESPASS  for  mesne  profits.     Plea — General  Issue,     in  an  acdon  for 

An  examined  copy  of  the  judgment  in  ejectment  was  Srjudjrm^^t 
put  in.    The  demise  was  laid  in  1824;  but  it  appeared  in  ^ectmei^t  U 

■^  ...  '  fr  concluriveoftht 

that  the  declaration  in  ejectment  was  not  served  till  Mi-  plaintirs  right 
chaelmas  Term,  1825.  from^thT^y  of 

the  demiae  laid 
in  the  dedara- 

Curwoodf  for  the  defendant,  objected,  that  upon  this  tion  in  qect- 
evidence  mesne    profits   could  be  recovered  only  firom  proof  of  the  de- 
Michaehnas  Term,  1825.     For  although  the  plaintiff's  l^J^^atSSi 
title  to  recover  could  not  be  controverted,  yet  the  defen-  **™**  P*,*^ 

"^  tent  rule  admita 

dant,  by  the  consent  rule,  only  admitted  himself  in  posses-  the  posaesaon 
sion  from  the  time  of  the  service  of  the  declaration  in  ^e  service  of 
ejectment ;  and  although  the  plaintiff  might  have  an  an-  ^  ^^J^ 
tecedent  right  to  the  premises  in  question,  yet  it  did^ot  but  if  the  plain- 
follow  that  the  defendant  was  in  possession  at  an  earlier  go  for  mesne 
period ;  and  therefore,  to  entitle  the  plaintiff  to  recover  dent^*5iar' 
mesne  profits  antecedent  to  the  service  of  the  declaration  tijne,  he  must 

^  give  distinct 

in  ejectment,  distinct  evidence  must  be  given  that  the  de-  evidence  of  the 

r     A      4.  •  •       I.  ^        *u  ^^-  defendant's 

fendant  was  m  possession  before  that  tune.  possession. 

JerviSf  contra,  insisted  that  the  judgment  in  ejectment 
was  conclusive  of  the  plaintiff's  title  ta  recover  me^ne  pro- 
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fits  from  the  day  of  the  demise  laid  in  the  dedaratioDx  and 
cited  Astin  v»  Parkin  (a). 

Cunoood,  in  reply. — It  is  true  that  the  judgment  in 
ejectment  is  conclusive  of  the  plaintiff's  title  to  recover 
mesne  profits  from  the  day  of  the  demise ;  but  it  is  not  con* 
elusive  of  his  right  to  recover  the  whole  amount  agmtui 
the  defendant.  In  the  case  of  AsUn  v.  Parkin^  Lord  Mams- 
Jield  says  {b)y  that  the  judgment  in  ejectment  is  no  evi- 
dence of  how  long  the  defendant  has  occupied^  but  that 
that  fact  must  be  proved  by  other  evidence. 

Garrow,  B. — I  am  of  opinion  that  the  plaintiff  can,  on 
this  evidence,  only  recover  firom  the  time  of  the  service  of 
the  declaration  in  ejectment. 

Verdict  for  the  plaintiff. — Damages  ttom 
the  time  of  the  service  of  the  de- 
claration in  ejectment. 

Jervis  and  Talfourdy  for  the  plaintiff. 
Curwood  and  Russell,  for  the  defendant. 

[Attomies — Wiord,  and  GtMrJ 


(a)  2  Burr.  665. 


(b)  Id.  &68, 


Mmrek  9rd. 

What  is  said  by 
a  third  party  at 
the  time  of  the 
■igningof  apro* 
miasory  note,  as 
to  the  consider- 
ation for  which 
it  is  given,  is  not 
evidence  against 
the  payee,  if 
he  was  not  pre- 
sent 


He  ALE  Y  f .  Jacobs. 

Assumpsit  by  the  plaintiff  as  payee,  against  the  de- 
fendant as  the  maker  of  a  promissory  note  for  SiL  dirted 
on  the  24th  of  October,  1825,  and  payable  six  months  after 
date.    The  plaintiff  relied  on  the  formal  proo&. 

The  defence  opened  was,  that  the  defasdant,  who  had 
failed  in  business,  had  made  a  composition  with  his  credit- 
ors ;  and  that  a  person  named  Plumridge,  being  a  creditor, 
would  not  sign  the  deed  of  composition,  unless  this  note 
was  given  to  the  plaintiff,  to  whom  Plumridge  owed  money: 
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and  that  this  wa^  stated  at  the  time  of  the  signing  of  the 
note. 

To  prove  this,  a  witness  was  called,  who  was  present 
^hen  the  note  was  signed.  He  stated,  that  the  plain- 
tiff was  not  present,  but  the  defendant's  counsel  wished 
to  get  firom  him,  that  at  the  time  of  the  signing  of  the 
nfite,  Plumridge  said  that  he  would  not  execute  the  com* 
position  deed,  unless  this  note  was  given  to  Mr.  Healey. 

Peake,  Serjt.,  objected  that  what  Plumridge  said,  was 
not  admissible  in  evidence  to  prejudice  the  plaintiff,  unless 
he  were  present. 

Curwood  and  Carringian,  contra. — The  plaintiff  is  one 
of  the  original  parties  to  the  note,  and  therefore,  as  against 
him,  what  passed  at  the  time  of  the  making  of  the  liote  is 
cYidence. 
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Garrow,  B.-*-This  evidence,  if  admissible,  would  be 
of  the  most  dangerous  description.  The  defendant  is 
making  a  note  payable  to  the  plaintiff,  at  a  time  when  the 
plaintiff  is  not  present.  Now  I  am  asked  to  receive  evi- 
dence of  a  conversation  between  the  defendant  and  a  third 
person,  the  plaintiff  not  being  present.  I  am  clearly  of 
opinion  that  I  cannot,  and  ought  not  to  do  so.  What 
would  be  so  easy  as  for  a  man,  when  he  signed  a  promis- 
sory note,  either  to  say,  or  to  get  somebody  else  to  say,  in 
the  absence  of  the  payee,  that  it  was  given  without  a  con- 
sideration, or  for  an  illegal  consideration.  It  would  be 
very  hard  if  the  payee  were  bound  by  that.  The  evidence 
is  inadmissible. 

Verdict  for  the  plaintiff. — Damages,  S4iL  14^. 

Peake,  Serjt.,  and  Cross ,  for  the  plaintiff. 

Curwood,  and  Carrington,  for  the  defendant. 
[Attoniies— iS^'fA,  and  E.  i«Mc#.] 
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CASES  ON  THE 
COURT  OF  KINGS  BENCH. 

BEFORE  LORD  TENTERDEN,  C.  J.,  BAYLEY,  HOLROYD,  * 

LiTTLEDALE,  J8. — In  Bank. 

Curwood  now  moved  for  a  rule  to  ahew  cauae  wfaj 
there  should  not  be  a  new  trial,  on  the  ground  that  the 
evidence  had  been  improperly  rejected. 


Bayley,  J. — If  it  had  been  admitted,  you  would  hare 
given  a  declaration  of  Plumridge,  not  upon  oath,  in  tn- 
dence  against  the  plaintiff.  If  you  had  wanted  to  shev 
that  the  note  was  given,  because  Plumridge  would  not  ex- 
ecute the  deed  without  it,  you  could  have  called  him  as  a 
witness  to  prove  that  fact. 


Lord  Tenterden,  C.  J We  are  of  opinion,  that  tbe 

evidence  was  not  admissible. 

Rule  refused. 


OXFORD  ASSIZES. 


\      • 


BEFORE  MR.  BARON  VAUOHAN. 


Mwreh  7th. 


Weller  f .  Deakins. 


J^^J^HV  Money  had  and  received.— The  defendant  was  the 

liofie  to  stut  for 

a oertauLtuke,  clcrk  of  the  course  at  the  Mostyn-hunt  Races;  and  tbe 
heairwgukuZ  plaintiff  sued  him  as  a  stake-holder,  for  the  amount  of 
ko°*db  'f  A-^*  stakes  held  by  him  on  a  race  won  by  a  mare  of  the  plain- 
It  b  not  necet*  tiff's  Called  Funny. 

■ary  that  the 

hono  ibould 

hava  been  honied  every  day  the  hounds  went  out ;  but  tmee  bunting,  with  those  bonnds  u  mei* 

dent. 

If  a  race  be  advertised  to  take  place  under  certain  condlliont,  the  stakeholder  caBaeC 
an7of  the  conditions,  without  the  consent  of  the  whole  of  the  subscribers.    If  the  plainliff*s 
was  disqualified,  as  not  coining  within  the  description  of  horses  that  were  to  run,  he  cannot 
back  his  original  share  of  the  stake,  if  he  was  awaie  of  the  disqualification,  and  was  gmliy  «f  a 
misrepresentation. 
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The  printed  proposal  of  ^he  race  which  had  been  ad* 
vertised,  was  in  the  following  terms : — 

*'  A  sweepstakes  of  ten  guineas  each,  five  forfeit,  for 
horses  not  thorough  bred  that  have  never  started  against 
a  thorough  bred  one^  or  run  for  a  plate:  that  have  been 
regularly  hunted  with  Sir  Thomas  Mostyn's,  the  Duke 
of  Beaufort's  or  the  Duke  of  Grafton's  hounds,  up  to  the 
day  of  naming,  and  are  bond  fide  the  property  of  the 
subscriber.  The  winner  of  any  race  to  carry  7lb.  extra ; 
4-year  olds,  list.  51b.;  5-year  olds,  list.  121b. ;  6-year 
old  and  aged,  12st.  21b. ;  to  be  ridden  by  gentlemen  twice 
round  the  course. — One  guinea  entrance.  Horses  to  be 
named  to  Mr.  E.  Deakins  on  or  before  the  22d  of  March." 
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It  was  proved  that  the  plaintiff  paid  his  share  of  the 
stake,  and  that  his  mare  came  in  first ;  but  it  appeared, 
that  the  mare  had  been  only  once  hunted  with  the  hounds 
x>f  Sir  Thomas  Mostyn. 

Vaughan,  B. — I  apprehend  that  it  cannot  be  necessary 
to  qualify  a  horse  ta  run  for  this  stake,  that  he  should 
have  hunted  every  day  the  hounds  went  out.  I  think  it 
would  be  sufficient  to  shew  that  the  horse  hunted  fre- 
quendy :  but  I  am  decidedly  of  opinion,  that  once  hunting 
is  not  enough. 

A  witness  proved,  that  about  half  an  hour  before  the 
race  was  run,  the  plaintiff  said  to  the  defendant,  that  he 
hoped  he  was  satisfied  about  the  mare's  hunting ;  and  that 
the  defendant  replied,  '^  Quite  so;  you  nm  your  mare,  we 
have  arranged  that." 

Vaughan,  B. — It  must  be  shewn  that  the  clerk  of  the 
course  had  authority  from  the  other  subscribers  to  waive 
the  conditions  of  the  race.  It  is  not  enough  for  the  clerk 
of  the  course  to  say,  half  an  hour  before  the  running,  that 
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he  would  waive  a  particular  condition;  take  it,  that  there 
was  a  printed  proposal  to  run  horses  on  certun  terms, 
what  the  clerk  said  after  this  was  published,  cannot  have 
the  efiect  of  waiving  any  of  those  terms,  without  all  the 
oth^  subscribers  are  proved  to  have  consented  to  it. 

The  plaintiff's  counsel  then  contended,  that  as  tbe 
plaintiff's  mare  could  never  win  the  race,  the  plaintiff  was 
entitled  to  have  his  own  riiare  of  the  stake  back  again, 
the  same  as  a  party  who  insured  a  ship,  where  the  risk 
was  never  run. 

For  the  defendant  it  was  proved,  that,  under  the  name 
of  Flashy  Molly,  the  plaintiff's  mare,  that  was  now  entered 
by  the  name  of  Funny,  had  won  many  races,  had  started 
against  thorough  bred  horses,  and  run  for  plates. 

Vaughan,  B.,  (to  the  Jury). — It  will  be  for  you  to  say, 
whether  the  plaintiff  has  been  guilty  of  an  attempt  to  im- 
pose on  the  other  subscribers  to  the  race,  by  a  misre^ 
presentation  of  his  mare ;  for  if  so,  he  will  not  be  entided 
to  recover  back  any  share  of  the  stake.  If  Ae  plaintiff 
knew  of  the  disqualification  of  his  mare,  the  law  will  not 
assist  him  in  the  recovery  of  his  deposit. 

Verdict  for  the  defendant 

PeakCi  Serjt.,  and  Curwood,  for  the  plaintiff. 
Jervis  and  M'Mahon,  for  the  defendant. 

[Attomie8~-ilforre//y  and  Hollow^.}     ' 
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HEREFORD  ASSIZES. 

BEFORE  MR.  SERJEANT  BOSANQUET*. 


Haynes  V.  Hayton,  Esq.  A^ril  9d. 

JMoNEY  had  and  received.     Plea — General  issue.     It    if  a  rccogiu- 
appeared  that  the  plaintiff  and  his  wife^  and  others^  had  edattheqaaiter 
been  indicted  at  the  Easter  Quarter  Sessions,  at  Hereford,  ""'?"•'  "f  *^  f 

'  '    wnt  issue  to  the 

in  the  year  1824,  for  a  forcible  entry;  and  the  plaintiff  en-  sheriff  to  \e\y 
feted  into  the  usual  recognizances  for  himself  and  his  wife;  3  Geo.  4,  c.  46, 
and  that  after  the  first  day  of  the  Sessions,  a  writ  of  cer-  fe°VtheJ^o1^t; 
tiorari  had  been  obtained  at  the  instance  of  the  defendants.  ^^  c*^"^  «( 

,  quarter  aesuons 

At  the  next  Sessions  the  plaintiff  s  recognizances  were  have  the  power 
estreated,  but  on  the  trial  of  the  indictment  before  Mr.  amounTai-^  ^ 
Justice  Littledale,  at  the  Lent  Assizes  of  1826,  the  plain-  *i»ough  the 

'  '  '  money  has  been 

tiff  and  the  other  parties  indicted,  were  all  acquitted,  actually  levied, 

and  the  sheriff 

The  clerk  of  the  peace  of  the  county  of  Hereford,  on  the  must  pay  back 

25th  of  August,  made  out  a  list  of  fines  and  forfeited  re-  SeSS""***" 
cognizances,  under  the  stat.  3  Geo.  4,  c.  46,  and  a  writ      whether  on 

issued  to  the  defendant,  as  sheriff  of  that  county,  (as  direct-  the  sheriff  is  en- 

ed  by  that  statute),  which  writ  was  in  the  following  form:  %^,-^QMere. 

*^  George  the  fourth,  &c.     To  the  Sheriff  for  the  county 
of  Hereford,  greeting. 

'^  You  are  hereby  required  and  commanded,  as  you  regard 
yourself  and  all  your's,  that  you  omit  not  by  reason  of  any 
liberty  m  your  county,  city,  borough  or  place,  as  the  case 
may  be,  but  that  you  enter  the  same,  and  of  all  the  goods 
and  chattels,  lands  and  tenements  of  all  and  singular  the 
persons  in  the  several  extracts  of  this  vrrit  annexed,  you  . 
cause  to  be  levied  all  and  singular  the  debts  and  siuns  of 
money  upon  them  in  the  same  extracts  severally  imposed 
and  charged,  so  that  the  money  may  be  ready  for  payment 

*  Mr.  Baron  Garrow,  having  Serjeant  Botanquet  sat  for  his 
been  obliged  to  leave  Shrewsbury,  Lordship  during  the  remainder  of 
from  an  attack  of  the  gout,  Mr.     the  Circuit. 
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at  the  next  general  or  quarter  sesaions  of  the  peace,  to 
be  paid  over  in  such  manner  as  any  two  or  more  of  the 
Lords  Coinmissioners  of  his  Majesty's  treasury  may  di- 
rect; and  if  any  of  the  said  several  debts  cannot  be  levied 
by  reason  of  no  goods  or  chattels  being  to  be  foimd  be- 
longing to  the  parties^  then  in  all  cases  that  you  take  die 
bodies  of  the  *  parties  refiising  to  pay  the  aforesaid  debts, 
and  lodge  them  in  the  gaol  of  the  said  county^  there 
to  await  the  decision  of  the  justices  assembled  at  the 
next  general  or  quarter  sessions,  unless  the  parties  shall 
have  given  sufficient  security  for  their  appearance  at  such 
sessions,  for  which  you  will  be  held  answerable;  and  have 
you  there  then  this  writ.     Witness,  &c.** 


Under  this  writ  the  defendant,  as  sheriff,  seized  the 
goods  of  the  plaintiff,  and  having  refused  to  take  a  aecoii- 
ty,  the  plaintiff  paid  into  his  hands  the  amount  of  the  re- 
cognizances. At  the  October  Sessions,  a  motion  was  made 
to  discharge  the  recognizances,  and  it  was  ordered  by 
the  Court  of  Quarter  Sessions,  '^that  these  recognizances 
be  mitigated  to  I3s,  4fd.  each,  and  that  the  clerk  of  the 
peace  do  make  out  the  necessary  orders  for  dischaiging 
the  sheriff,  on  passing  his  accounts  for  the  sum  of  S9L 
6s.  8d.  on  account  of  these  recognizances."  And  a 
similar  order  of  sessions  was  made  in  respect  of  the  recog- 
nizance entered  into  for  the  plaintiff's  wife. 

It  was  proved  by  the  clerk  of  the  peace,  that  he  duly 
transmitted  the  orders  of  sessions  to  the  defendants  under- 
sheriff;  and  a  clerk  from  the  Pipe  Office  of  the  Exchequer 
produced  the  sheriffs  accounts  of  fines  and  recognizances, 
from  which  it  appeared  that  the  sheriff  had  been  discharged 
from  the  amount  of  these  recognizances  with  the  excep- 
tion of  13s.  M.  on  eacli. 


Taunton,  for  the  defendant. — ^The  question  in  this 
is,  whether  after  the  money  was  levied,  the  Sessions  had 
any  power  to  order  the  recognizances  to  be  diacfaaiged* 
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I  submit  that  they  can,  under  the  act  of  Parliament,  only 
make  orders  where  the  party  is  in  custody,  or  out  on  bail. 
There  is  in  the  2d  section  of  the  stat.  3  Geo.  4,  c.  46,  a 
reference  to  the  schedules;  and,  from  the  form  of  the  writ, 
I  contend  that  although  the  "Sessions  may  discharge  a  re- 
cognisance before  the  amount  of  it  is  levied;  yet,  that  it 
has  no  such  power  after  the  execution  is  executed,  and  that 
as  soon  as  the  money  is  actually  levied,  it  belongs  to  his 
Majesty,  and  must  be  paid  as  directed  by  the  Lords  Com- 
niissioners  of  his  Majesty's  Treasury. 


Hatmes 

V. 

Hattom. 


BosANQUET,  Serjt. — I  think  that  the  plaintiff  is  entitled 
to  recover ;  and  I  am  of  opinion  that  the  Sessions  had  juris- 
diction to  order  what  they  have  done.  That  part  of  the 
6th  section  which  speaks  of  a  sum  of  money  paid  in  satis- 
faction of  a  forfeited  recognizance,  appears  to  me  to  apply 
exactly  to  this  case  (a).  . 


(a)  Bytlie8tat.3Geo.4,  c.46,8. 
6,  it  18  enacted,  *'  That  the  court  of 
general  or  quarter  sessions  before 
whom  any  person  so  committed 
to  gaol  or  bound  to  appear  shall 
be  brought,  is  hereby  authorized 
and  required  to  inquire  into  the 
circumstances  of  the  case,  and 
shall,  at  his  discretion,  be  empow- 
ered  to  order  the  discharge  of  the 
whole  of  the  forfeited  recogniz- 
ance, or  sum  of  Ynoney  paid  or  to 
be  paid  in  lieu  or  satisfaction 
thereof,  or  any  part  thereof;  and 
such  order  shall  be  made  in  the 
form  or  to  the  effect  of  the  sche- 
dule marked  (C)  to  this  act  an- 
nexed, and  shall  be  signed  by  the 
clerk  of  the  peace;  which  sidd  or- 
der shall  be  a  discharge  to  such 
sheriff,  buliff  or  Officer,  on  the 
passing  of  his  accounts  at  the  Ex- 
chequer, or  before  any  auditor  or 
other  proper  officer  duly  authoriz- 
ed to  pass  the  same;  and  in  all 


cases  where  the  party  shall  have 
been  lodged  in  the  common  gaol 
by  such  sheriff,  bailiff  or  other  offi- 
cer, the  justices  of  the  peace  so 
assembled  are  hereby  empowered 
either  to  remand  such  party  to  the 
custody  of  the  sheriff,  bfuliff  or 
other  officer,  or  upon  the  release 
of  such  party  from  the  whole  of 
such  forfeited  recognizance,  to  or- 
der such  party  to  be  discharged 
from  custody,  and  such  order  shall 
be  a  full  and  sufficient  discharge  to 
the  said  sheriff,  bailiff  or  officer  on 
the  passing  of  his  accounts  at  the 
Exchequer  or  before  any  auditor 
or  other  proper  officer  duly  autho- 
rized to  pass  the  same;  and  it 
shall  and  may  be  lawful  to  and 
for  the  sud  court  of  general  or 
quarter  sessions  to  awiird  such 
costs,  charges  and  expences  to  be 
paid  by  either  party  to  the  other, 
as  to  the  said  court  shall  seem 
just  and  reasonable." 
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Taunton. — I  submit,  that  as  the  sheriff  actually  leaded,  he 
is  entitled  to  deduct  his  poundage. 

B0SANQUBT9  Serjt. — I  should  recommend  the  plaintiff  to 
allow  the  poundage  to  be  deducted,  as  it  may  save  a  mo- 
tion for  a  new  trial. 


Verdict  foe  thp  {daintiffy  allowing  die  sheriff's 
poimdage. 

Maule  and  Whitcombe,  for  the  plaintiff. 
Taunton,  for  the  defendant. 

[Attomies — Panans,  and  Harris.'} 


April  4ih, 

If  parties  en- 
ter into  a  writ- 
ten  agreement* 
which  b  duly 
stamped,  and 
indorse  terms 
on  the  back  of  it 
▼arying  the  ori- 
ginal agree- 
ment, such  new 
terms  will  not 
be  admissible 
in  evidence 
without  a  fresh 
stamp;  and  the 
indorsement  of 
such  terms  must 
be  considered  as 
putting  an  end 
to  the  original 
agreement;  and 
therefore  the 
plaintiff  cannot 
recover  upon 
either,  but  moit 
be  nonsuited. 


Reed  r.  Deere,  Gent,  One,  &c. 

Assumpsit.— The  declaration  stated,  that,  in  consid- 
eration that  the  plaintiff  would  forbear  to  enter  two 
causes  for  trial  at  the  Hereford  Summer  Assizes,  18S5,  &c., 
the  defendant  undertook,  &c.,  to  abide  by,  perform, 
&c.,  the  award  of  Ebenezer  Ludlow,  Esq.  The  plaintiff 
averred  performance  of  his  part  o^  the  contract,  and  stat- 
ed, that  the  defendant,  not  regarding,  &c.,  wrongfully  re- 
voked the  authority  of  the  arbitrator.  There  were  seve- 
ral special  counts  in  the  declaration  framed  on  the  two 
agreements  to  refer,  which  are  hereafter  set  forth.  Plea — 
General  issue. 

It  was  proved,  that  two  actions  had  been  commenced  by 
the  plaintiff  against  the  defendant,  in  which  notice  of  trial 
had  been  given  for  the  Hereford  Summer  Assizes,  1825, 
and  that  previous  to  that  Assize  the  plaintiff*s  attomej 
received  the  following  letter  from  the  defendant. 

"  Myself  a/,.  lUed.        "  27th  July.  1825. 
Deere  and  Cooke  ats.  Reed. 
"  Sir, — You  stated  in  your  former  letter,  that  by  refer- 
ring these  actions  a  considerable  expense  would  be  saved; 
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and,  in  order  to  do  that,  I  consented  to  refer  to  Mr.  Lud- 
low, as  you  proposed.  I  am  therefore  surprised  to  find 
by  your  letter,  received  this  morning,  that  you  intend  to 
enter  the  causes  for  trial,  by  which  you  will  incur  a  very 
heavy  expense,  and  ^oblige  me  to  go  to  the  Assizes;  all  of 
which  appears  to  me  to  be  quite  unnecessary,  because  the 
reference  might  be  made  a  rul^  of  Court,  in  the  usual  way, 
without  all  that  expense.  The  costs  should  be  in  the  dis- 
cretion of  the  arbitrator.  I  consent  to  the  causes  being 
referred  to  Mr.  Ludlow,  on  the  usual  terms,  and  the  costs 
to  be  in  his  discretion,  and  the  reference  to  be  made  a  rule 
of  Court  in  the  usual  manner,  which  will  bind  us  both ; 
but  you  are  determined  to  incur  all  the  expense  of  enter- 
ing the  causes  for  trial.  I  shall  go  before  a  Jury.  Your 
reply,  instanter^  addressed  to  me,  at  the  post-office,  Bris- 
tol, wiU  decide.     I  am  your's,  &c.  T  Im  D 

To  Mr.  Thomas  Stokes." 


To  this  letter,  by  return  of  post,  the  plaintifTs  attorney 
sent  the  following  answer : — 


a 


Reed,  Esq.  v.  Deere,  Gent. 
Same  r.  Same  and  Cooke. , 


*'  I  have  your  letter,  and  in  consequence  shall  not  enter 
the  causes  as  you  wish,  but  leave  them  both  to  the  deter- 
mination of  Mr.  Ludlow,  although  I  am  fully  satisfied  that 
the  step  I  proposed  would  have  been  the  better  way  for  all 
parties.     I  am  your  obedient,  Thomas  Stokes. 

Bristol,  29th  July,  1825." 


The  first  of  these  letters  was  stamped  about  ten  days  af- 
ter its  date.  Mr.  Ludlow,  after  giving  several  appoint- 
ments, which  were  not  attended,  gave  another  appointment 
for  the  24th  of  October,  1825,  which  was  attended  by  ail 
the  parties;  but  before  any  witness  was  examined,  the 


^  '  CASES  ON  THE 

following  indorsement  was  made  on  the  back  oftfacfint 
letter — 

**  The  within  written  agreement  having  been  read  over 
and  considered  by  us  the  undersigned,  it  is  understood 
and  agreed,  that  all  costs  are  to  be  in  the  arbitrator's  dii- 
cretion,  and  that  the  parties  agree  to  abide  by  the  arbi- 
trator's decision  touching  the  subject  matter  of  die  said 
two  actions,  and  what  he  shall  see  fit  to  he  done  by  the 
said  parties  thereto  respectively,  so  thaH  his  award  be  made 
and  ready  to  be  deliverefl  to  the  party  requiring  the  same,  oo 
or  before  the  first  day  of  Michaelmas  Term  next,  or  smek 
further  day  not  exceeding  the  first  day  o/IBlary  2Vm,  sim 
the  said  arbitrator  may  appoint. 

'^  Witness  our  hands,  the  24th  day  of  October^  1825. 
The  submission  to  be  made  a  rule  of  Court. 

Thomas  Stokes,  atty.  for  die  pit 

John  Deere  for  self  and  Cooke, 

so  far  as  the  same  shall  be 

proved  to  be  a  partnership 

transaction." 

This  indorsement  was  not  stamped. 

Campbell  and  Maule  for  the  defendant,  objected,  that 
this  indorsement  on  the  agreement  was  not  admissible  in 
evidence  for  want  of  a  stamp,  as  the  virtue  of  the  first  stao^ 
was  exhausted  by  the  first  agreement,  and  the  indorse- 
ment, as  a  new  agreement,  required  a  new  stamp. 

Russell  and  fFJUtcombe,  contra . — ^The  first  letter^whidb  is 
stamped,  and  this  indorsement  on  it,  altogether  make  but  one 
agreement ;  and  the  new  terms  being  added  while  die  wh<de 
was  injieri,  the  whole  requires  but  one  stamp;  and  it  is 
like  the  case  of  a  mistake  in  a  promissory  note,  which,  if 
altered  befope  it  is  issued,  does  not  require  a  new  stamp. 

Campbell.  —  The   original  stamp   was  imposed  when 
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there  was  a  perfect  agreement;  and  then* the  question  is, 
\rfaether  the  indorsement  makes  any  material  alteration  in 
that  agreement;  for  if  it  does,  a  new  stamp  becomes  neces- 
sary. There  is,  by  the  first  agreement,  an  unlimited  time 
for  Mr.  Ludlow  to  make  his  award.  By  the  indorsement, 
he  is  limited  to  a  particular  time.  Again,' by  the  origin^ 
agreement,  he  is  confined  to  the  "  usual  terms ;"  by  the  in- 
dorsement, he  may  direct  what  shall  be  done  by  the  par^ 
ties,  which  is  not  a  usual  term.  ,  If  this  indorsement  had 
heen  written  on  a  separate  paper,  there  is  no  doubt 
that  it  must  have  had  a  stamp.  It  should  also  not  be  for- 
gotten, that  the  original  agreement  was  acted  upon.  Mr. 
I^udlow  took  upon  himself  the  burden  of  the  arbitration 
in  pursuance  of  it,  by  appointing  a  meeting,  and  causing  all 
the  parties  to  assemble.  1  therefore  submit  that  the  in- 
dorsement is  not  admissible  in  evidence  for  want  of  a  stamp. 


BosANQUET,  Serjt. — The  question  is,  whether  this  in- 
dorsement varies  the  original  terms.  I  think  it  does,  and 
that  it  is  therefore  inadmissible  for  want  of  a  stamp. 

The  indorsement  being  held  to  be  not  admissible  in  evi- 
dence, the  plaintiff's  counsel  wished  to  go  upon. the  origin 
nal  agreement,  as  some  of  the  counts  of  the  declaration 
were  framed  upon  that  only. 

Campbell,  for  the  defendant.  — I  submit,  that  if  there 
was  a  new  agreement  entered  into,  that  absorbs  the  older 
agreement;  and  the  plaintiff  must  be  called,  as  he  cannot 
go  on  the  last  agreement  for  want  of  a  stamp. 


BosANQUET,  Serjt. — This  objection  is  one  of  a. very 
strict  nature ;  but  I  am  bound  to  say,  that  the  new  agree- 
ment indorsed  contains  terms  different  from  the  former 
agreement  contained  in  the  letter,  as  it  limits  the  time  for 
making  the  award,  and  allows  the  arbitrator  to  direct 
what  shall  be  done  between  the  parties.    I  certainly  thinki 
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that  it  appears  that  the  original  stamped  agreement  was 

departed  from;  and  as  the  plaintiff  is  not  in  a  condition  to 

give  legal  proof  of  the  subsequent  agreement,  he  must  be 

ca-Ied. 

NcMisuit. 

Resell  and  Wkitcombe,  for  the  plaintiff. 
Campbell  andMaule,  for  the  defendant. 

[Attonde»— tSitotey  and  Deere^ 


(Crmpn  Side.) 

BEFORE  MR.  BARON  VAUOHAN. 

Rex  r.  James  Lewis  and  William  Lewis. 

If  there  be  an  J/HE  prisoners  were  indicted  for  a  burglary  in  the  house 
SSiTindow  of  John  Verry,  and  stealing  money,  &c.  The  houae  had 
to  admit  light,    been  secured  on  the  night  before,  and  the  thieves  entered 

through  trhich  ,**  ,  i.i_  i^jj 

a  thief  enten  in  through  a  Cellar  window;  this  window,  which  was  boarded 
iaac^to^iarj/  ^p,  had  in  it  a  round  aperture  of  considerable  sise,  to  ad- 
mit fight  into  die  ceHar;  and  through  this  aperture  one  of 
the  prisoners  thrust  his  head,  and  by  the  assistance  of  the 
other  he  thus  entered  the  house.  The  prisoners  did  not 
enlarge  the  aperture  at  all.  • 

JuMee,  for  the  prisoners,  contended  that  this  was  an 
open  window;  and,  therefore,  it  was  no  burglary  to 
at  it. 


Curwood,  contra  f  submitted  that  this  aperture 
in  the  same  reasoning  as  the  cases  of  burglary,  where  the 
thief  came  down  a  chimney,  because  it  was  as  mueh  cloaed 
as  the  nature  of  it  would  admit. 

Vavqhan,  B.-^Do  you  think  Aat  if  a  person  leafea  a 
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IK^  in  the  side  of  his  house  big  enough  for  a  man  to  walk 

in^  a  person  entering  at  it  with  intent  to  steal  goods  would  Rbx 

be  guilty  of  a  burglary  ?    I  think  not,  and  I  am  of  opinion  j^^^j  ^ 
that  this  is  not  a  burglary. 

The  Jury,  under  his  Lordship's  direction,  acquit- 
ted the  prisoners  of  the  burglary.    ^ 

Curwood,  for  the  proseciition. 
'   Justice,  for  the  prisoners. 

[Attonues-^oM^A,  and  Watkins,] 


MONMOUTH  ASSIZES. 

r  t 

BEFORE  MR.  SERJEANT  BOSANQUET. 


Rex  9.  Sarah  Jones  and  Mary  Jones. 

J  jHE  prisoners  were  indicted  for  the  wilful  murder  of    If  the  deciara*> 
the  new  born  female  child  of  the  prisoner  Sarah  Jones.       wner^Vi?  which 
The  evidence  affaihst  the  prisoner  Sarah  Jones  was,  the  f**®  *^»^  ^^^ 

A  .  innocence,  be 

finding  of  two  cuts  across  the  throat  of  the  child,  which  given  in  evi- 
the  surgeons  were  of  opinion  must  have  been  inflicted  of  the^prosenf- 
while  the- child  was  alive;  and  a  confession  of  Sarah  Jones  ^"'  f?^  ^^'f 

'  be  evidence  of 

that  she  had  cut  its  throat.     However,  some  of  the  wit-  other  statements 

-         ,  .  ^    -       1 confessing  guilt; 

nesses  for  the  prosecution  stated  m  theur  examination  m  the  Judge  wui 
chief,  that  she  had  told  them  that  the  child  was  still  born,  LfXconflkting 

statements  to 
the  Jury  for 

Carringtan  for  the  prisoners,  submitted  that  although,  their  considera- 
in  general^  the  declaration  of  a  party  was  not  evidence  in  be  in  the  whole 
favour  of  the  party  making  it,  yet  if  the  prosecutors  ^^^fX^!;^^^ 
chose  to  make  such  declarations  evidence,  they  must  take  patiWe  with  the 

,  assertion  of  in- 

them  for  good  or  for  bad.    Here  the  prosecutors  had  ad-  nocence  so  given 
duced  in  evidence,  a  declaration  of  the  prisoner,  that  the  Ihe^pro^secutiwi, 
child  was  still  bom,  and  having  done  so,  they  had  made  it  d^pect^^lf^c^^^t. 
evidence,  and  must  take  the  statements  it  contained  to  be  tai. 
true.    And  he  cited  a  case  tried  before  Mr.  Baron  GarratCf 
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where  a  prisoner  was  indicted  for  a  larceny,  and  in  addition 
to  evidence  of  the  possession  of  the  stolen  goods,  the  counsel 
for  the  prosecution  put  in  the  prisoner's  statement  made 
.  before  the  magistrate,  in  which  the  prisoner  asserted  dut 
he  had  bought  the  goods.  The  learned  Baron  directed 
an  acquittal,  saying,  that  if  a  prosecutor  used  a  prisoners 
statement,  he  must  take  the  whole  of  it  together. 

BosANQUET,  Serjt. — If  this  case  had  been  sinular  to  the 
case  cited,  I  should  hold  precisely  the  same  as  the  learned 
Baron  did  in  that  case.  There  is  no  doubt  that  if  a  pro> 
secutor  uses  the  declaration  of  a  prisoner,  he  must  take 
the  whole  of  it  together,  and  cannot  select  one  part  and 
leave  another;  and  if  there  be  either  no  other  evidence 
in  the  case,  or  no  other  evidence  incompatible  with  it, 
the  declaration  so  adduced  in  evidence  must  be  taken  as 
true.  But  if,  after  the  whole  of  the  statement  of  the  pri- 
soner is  given  m  evidence,  the  prosecutor  is  in  a  situation 
to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so;  and 
then  the  statement  of  the  prisoner,  and  the  whole  of  the 
other  evidence,  must  be  left  to  the  Jury,  for  their  consider- 
ation, precisely  as  in  any  other  case,  where  one  part  of 
the  evidence  is  contradictory  to  another. 

The  learned  Serjeant  left  the  whole  of  the  evidence  to 
the  Jury,  who  found 

Sarah  Jones,  Guilty. — Mary  Jones,  Not  Guilty. 
Russell  and  Talfaurd^  for  the  prosecution. 
Carringtanf  for  the  prisoners. 

f  Attomies.— PhilAero  j-  P.,  and  — •] 
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(Civil  Side.) 

BEFORE  MR.  SERJEANT  BOSANQUET. 


GOUGH  V,  FaRR.  April  \7th. 

J^REACH  of  promise  of  marriage.     The  declaration  con-     To  support  an 
tained  the  three  usual  counts : — To  marry  in  a  reasonable  J^^  ^  * 
time; — to  marry  on  request; — and  to  marry  generally.  "?"* °ff."JJ'" . 

Plea — General  issue.  fendant  has  not 

It  was  proved  by  the  Rev.  H.  Gough,  the  brother  of  the  ^^^^  there  must 
plaintiff^  that  the  defendant^  on  his  asking  him  what  were  *^offe*J|J*  ^^ 
his  intentions  towards  his  sister,  said,  that  he  meant  to  mBrry  on  the 

part  of  the 

marry  her,  and  that  he  should  wish  him  to  perform  the  plaintiff;  and  a 
ceremony  at  his  church.    The  defendant  had  not  married  a^fendant.  But 
any  other  person.     To  shew  a  breach  of  the  promise,  it  was  jf^*  plaintiff's 
proved,  that  the  father  of  the  plaintiff  went  to  the  defend-  defendant,  and 
ant,  and  asked  him  if  he  meant  to  perform  his  engage-  means  to  foifli 
ments  with  his  daughter,  and  the  defendant  replied,—  ^  huS^ghter? 

**  Certainly  not."  and  he  reply, 

•^  "  Certainly 

not;"  proof  of 

Ludlow,  for  the  defendant. — I  submit  that  this  is  not  g^^^j^    * ' 
suflScient  evidence  of  a  breach  of  the  contract.     A  pro- 
mise to  marry  is  in  point  of  law  .exactly  like  ^ny  other  con- 
tract ;  and  the  plaintiff  must  shew  not  only  that  the  defend- 
ant did  not,  and  perhaps  would  not  marry  her,  but  also 
that  she  was  willing,  and  tendered  herself  to  marry  him. 
Now,  of  this  there  is  not  the  slightest  proof.     In  ordi- 
nary cases,  this  proof  is  rendered  unnecessary  by  the  de- 
fendant's having  put   it  out  of  his  power  to  marry  the 
plaintiff,  by  having  married  another.     In  the  present  case, 
the  defendant  was  as  much  in  a  condition  to  marry  the 
plaintiff  as  he  ever  was  ;  and  non  constat  if  she  had  ten- 
dered herself  to  him,  that  he  would  not  have  fulfilled  his 
engagement  by  marrying  her.    With  regard  to  the  conver- 
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sation  with  her  father,  that  does  not  help  the  ease:  be- 
cause thati  at  most,  can  only  shew  what  the  defendant's 
intentions  at  th&t  time  might  be,  as  he  had  had  no  op- 
portunity offered  him  of  actually  fulfilling  his  contract. 
I  therefore  submit,  that  there  must  either  be  a  distinct 
opportunity  given  to  the  defendant  to  fulfil  hk  engage- 
ments, by  a  tender  on  the  part  of  the  plaintiff;  or  the  ne- 
cessity of  this  must  be  dispensed  with,  by  the  defendants 
haying  married  another.       . 

BosANQURT,  Serjt. — This  point  is,  I  behere,  new.  I 
shaU  not  stop  the  cause  on  it,  but  give  Mr.  Jjudlaw  leave 
to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiff— Damages  S50/. 

C  Phillips  and  Philpotts,  for  the  plaintiffs 

Ludlow  and  Cross,  for  the  defendant. 

[Attomiefr— iSlofie  ^  iSl,  and  B«mm  $-  B.] 


In  the  ensuing  Term,  Ijudlow  moved  to  enter  a  nonsint: 
but  the  Court  of  Exchequer  held,  that  although,  in  cases 
where  the  defendant  had  not  married  another,  there 
ought  to  be  proof  of  a  tender  and  refiisal;  yet  that 
what  occurred  between  the  defendant  and  the  plaintiff's 
father  was  sufficient  evidence  of  those  facts:  and  their 
Lordships,  therefore,  refused  the  rule  on  that  ground,  bnl 
granted  a  rule  nisi  for  a  new  trial  for  excess  of  dainageB. 


See  the  cases  of  DtfniW  T.  Bmp^m,     Le»i$,  Id.  529;    and  JPWte   v. 
ante^   563 ;  Irving  t.  Greenwood,      Hayne,  Id.  545. 
ante.    Vol.  1,  350;    Wharton  t. 
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18«7. 

(Crown  Side. J  '-•v*' 

BEFORE  MB.  BABON  VAUOHAN. 

Rex  v.  Thomas  Smith.  AprU  isth, 

X  U£  prisoner  was  indicted  for  uttering  a  forged  one  Foigeiy.   if  a 

pound  Bank  of  England  note,  to  Anne  Hay  ward,  know-  Jl^aJ^thT"* 

XDU  the  same  to  be  forced.  iubjcct  of  a  dh- 

,  dnct  indictment, 

There  was  a  second  indictment  against  the  prisoner  for  it  cannot  be 
uttering  another  forged  one  pound  note  to  Emma  Hobbs.  denn,' to^^ew 

a  guilty  know- 
ledge in  a  fbr- 

On  the  trial  of  the  first  indictment,  Twiss  for  the  prose-  mer  uttering. 
cution,  to  shew  that  the  prisoner  knew  the  note  paid  to 
Mrs.  Hayward  to  be  forged,  wished  to  give  evidence  of 
the  other  uttering  to  Emma  Hobbs. 

Justice^  for  the  prisoner* — I  submit  that  this  cannot  be 
done;  it  is  contrary  to  every  principle  of  English  law.  It 
is  an  endeavour  to  prove  a  man  guilty  of  one  ofience,  by 
shewing  him  guilty  of  another.  That  uttering  being  the 
subject  of  another  indictment,  we  can  hear  nothing  of  it 
on  this. 

Vaughan,  B. — I  think  as  the  second  uttering  is  made 
the  subject  of  a  distinct  prosecution,  we  are  not  at  liberty 
to  go  into  evidence  of  it,  even  to  shew  a  guilty  know- 
ledge in  a  previous  uttering.  Other  utterings,  for  which 
no  prosecution  had  been  commenced,  have  been  held  to 
be  evidence  to  shew  a  guilty  knowledge.  But  even  that 
was  much  questioned  by  many  able  lawyers;  and  I  am  of 
opinion,  that  if  the  prosecutors  have  made  the  second  ut- 
tering the  subject  of  a  substantive  charge,  I  cannot  re- 
ceive evidence  of  it  in  support  of  the  present  indictment. 

Verdict— Not  Guilty. 
Twhs,  for  the  prosecution. 

JtuHee^  for  the  prisoner. 

[Attornies— GVt/^lA#,  and  — .] 


6»t  THE  CASE  OF 

.1827. 

^^""^  OLD  BAILEY  SESSION,  1827. 

BEFORE  MR.  JUSTICE  BURROUGH  ft.MR.  JUSTICE  LITTLEDALB, 
AND  NEWMAN  KNOWLYS,  ESQ.  RECORDER. 

M 

July  Uth.  ■  Rkx  V.  William  Sheen. 

If  In  .  i>ie.  of  Indictment  for  murder.— The  /?«<  count  charged 
the  prisoner  the  prisoner  with  making  an  assault  in  and  upon  "  a  cer- 
on  two  disUnct  tain  male  cliild  of  tender  age,  that  is  to  say,  about  the  age 
Tuilt  Wa*piea  ^^  ^^^^  months,  baptized  by  the  name  of  Charles  William," 
would  be  bad  and  murdering  him  by  cutting  off  his  head  with  a  knife. 
But  tembie,  that  The  sccotid  count  described  the  child  in  the  same  way,  ex- 
the  wrong,  the"  ^^^P^  that  it  Stated  the  child  to  be  '*  a  male  bastard  child,** 
Court  would,  In  instead  of  a  male  child  simply.     The  third  count  stated 

a  capital  case,  ^  ^ 

take  care  that      the  deceased  to  be  "  a  certain  male  bastard  child  of  tender 

he  did  not  suffer  .  »ii:i 

by  it  age,  that  is  to  say,  about  the  age  of  four  months,  called 

^mU^I  and  known  by  the  name  of  Charles  WilUam."  The  fourth 
legally  convict-    count  was  cxactlv  similar  to  the  third,  except  that  for  the 

ed  on  the  first  "^  '^ 

indictment,  name  Charles  William  the  name  of  William  was  substitut- 

denre^at^im^A/  ed.     The  fifth  count  was  similar  to  the  third,  except  that 

duced^J'hii  ac-"  ^^^  *^  "^®  Charles  William  the  name  of  Billy  was  substi- 

quittai  on  that  tutcd.  Thesixth  count  was  also  Uke  the  third,  except  that 

be  successfuUy  the  name  of  Charles  was  substituted  for  Charles  William. 

second  in^ct-  '^^^  Seventh^  eighth^  ninth  and  tenth  counts  were  like  the 

ment;  and  it  is  third,  fourth,  fifth,  and  sixth  respectively,  except  that  they 

ther  the  proper  omitted  the  word  bastard,  and  called  the  deceased  a  ''  oer- 

adduced  at  the  tain  male  child,**  &c.     The  eleventh  count  was  for  the  nuir- 

i^ctoSTt  o^  ^^^  ^^  ^  ^^'•*^^'^  "*'®  ^^*'d>  *^c-»  (*«  before)  «  called  and 
°<>^  known  by  the  name  of  Charles  Sheen."    The  twelfth  count 

also  described  the  deceased  as  a  certain  male  child,  &c.» 
(as  before)  *'  whose  name  to  the  jurors  aforesaid  is  un- 
known." The  thirteenth  count  was  exactly  similar  to  the 
twelfth,  except  that  there  was  the  addition  of  die  word 

bastard  (a). 

(a)  From  the  authorities  rited     that  persons  other  than  the  de- 
in  2Curw.  Hawk.  319,  it  appears      fendant  or  prisoner  must  be  de- 


REX  0.  SHEEN.— O.  B.  1827. 

'  On  being  called  upon  to  plead  to  this  indictment,  the 
prisoner  put  in  the  following  plea,  which  was  engrossed  on 
parchment:-  S^;;-^^ 

*'  And  the  said  William  Sheen,  the  younger,  being 
brought  to  the  bar  of  this  Court, .  and  having'  heard  the 
said  indictment  read,  and  the  matters  therein  contained, 
says,  that  he  ought  not  to  be  put  to  answer,  the  said  indict- 
ment, he  having  been  heretofore,  in  due  manner  of  law, 
acquitted  of  the  premises  in  and  by  the  said  indictment 
above  specified  and  charged  upon  him;  and  for  plea  to 
the  said  indictment,  he  says,  that  heretofore,  to^wit,  at  the 
delivery  of  the  King's  gaol  of  Newgate,  holden,  &c.  [it 
here  set  forth  the  caption  of  the  Session  perbatim],  he  the 
said  William  Sheen,  the  younger,  was  duly  arraigned  upon 
a  certain  indictment,  which  charged  him,  the  said  William 
Sheen,  the  younger,  by  the  name  and  description  of  Wil- 
liam Sheen,  the  younger,  late  of  the  parish  of  Saint  Mary 
Matfelon,  otherwise  Whitechapel,  in  the  county  of  Mid- 
dlesex, labourer;  not  having  the  fear,  &c.  [it  here  set  out 
the  former  indictm tot  verbatim  {a\  concluding  with  ^  the 
words '  his  crown  and  dignity'],  to  which  said  last-mentioned 
indictment,  he  did  then  and  there  plead  not  gtulty,  and 
thereupon  a  Jury  then  and  there  duly  summoned,  impa- 
nelled.  and  sworn  to  try  the  said  issue,  so  joined  between 
our  sovereign  lord  the  King  and  the  said  William  Sheen, 
the  younger;  upon  their  oaths  did  say,  that  the  said  Wil- 
liam Sheen,  the  younger,  was  not  guilty  of  the  said  felony 


scribed  *'  with  convenient  certain- 
ty, ^hich  will  hardly  be  dispensed 
with  except  in  special  cases,  and 
for  special  reasons."  This  de- 
scription is  ordinarily  the  christian 
and  surname  of  the  person.  How- 
ever,  in  a  case  like  the  present,  it 
might  .have  been  better,  as  there 
was  no  surname  given  to  the  child, 
to  have  described.  14m,  for  great- 


er certainty,  as  <'  a  certun  male 
child,  &c.,  bom  of  the. body  of 
Lydia  Beadle." 

(a)  In  that  indictment  the  de- 
ceased was  described  as  *'  Charles 
William  Beadle,  an  infant  of  ten- 
der age,  that  is  to  say,  about  the 
age  of  four  months,"  in  other  re- 
spects it  was  exactly,  similar  to 
the  present  indictment. 
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and  murder,  by  the  said  indictment  supposed  and  laid  to 
his  charge:  whereupon  it  was  then  and  there  consideied 
by  the  said  Court,  that  the  said  William  Sheen,  the  younger, 
should  go  thereof  acquitted  without  day,  as  appears  by 
Uie  reccxrd  of  the  said  proceedings  now  here  rpmaining  in 
Court.  And  the  said  William  Sheen,  the  younger,  wrtn 
that  the  said  William  Sheen,  die  younger,  menliooed  m 
the  forma  indictment,  and  he,  ihe  said  WiDiaai  Sheen, 
the  younger,  who  is  charge4  by  Una  present  indictmrnt, 
one  and  the  same  person,  and  not  divers  and  different 
sons,  and  that  the  said  infimt  mentioned  in  the  said  first 
indictment,  and  Ae  male  child  in  this  present  indictineni 
mentioned,  are  one  and  the  same  male  child,  and  not  divert 
and  different  children;  and  the  said  William  Sheen,  die 
younger,  further  avers  that  die  felony  and  murder  in  the 
said  former  mentioned  indictment  mentioned,  and  the  fido- 
ny  and  murder  in  this  present  indictment  mentioned,  are  one 
and  the  same  felony  and  murder,  and  not  divers  and  dif- 
ferent felonies-and  murders.  And  the  said  William  Sbeen, 
the  younger,  further  avers  that  the  said  male  child,  de- 
scribed  by -the  name  of  Charles  William  Beadle  in  the  said 
former  indictment  mentioned,  was  aa  well  kmoum  hg  ika 
said  namt  of  Charles  William  Beadle,  as  by  any  of  die 
several  names  and  descriptions  of  Charles  William,  Wil- 
liam, Billy,  Charles,  or  William  Sheen,  or  a  certain  male 
child,  or  a  certain  male  bastard  child,  as  he  is  in  and  by 
the  present  indictment  described;  and  diis  he  is  ready  to 
verify.  Wherefore  he,  the  said  William  Sheen,  the  younger, 
prays  the  judgment  of  the  Court  here,  if  he  ought  to  be 
put  further  to  answer  this  present  indictment.  And  wbe- 
dier  our  said  lord  the  King  will  or  ought  further  to  pro- 
secute  or  impeach  him,  the  said  William  Sheoi,  the 
younger,  on  account  of  the  premises  in  this  present  in- 
dictment contained.  And  that  he  may  be  dismissed  die 
Court  and  go  without  day. 

Robt.  Nathaniel  Cresswen.** 

To  this  plea  Curwoad  for  the  prosecution  repfied 


REX  0.  SHEfiN.— O.  B.  1827. 

iemus  as  follows:  (which  he  read  from  a  note  on  ^tse  back 
of  his  brief.) 

**  And  Thomas  Sbelton  Esquire,  who,  for  our  said  Lord 
the  King,  prosecutes  on  this  behalf,  says,  that  our  said 
Lord  the  King  ought  not  to  be  barred  from  further  prose- 
cuting  the  said  indictment,  because  he  saith,  that  the  said 
William  Sheen,  the  younger,  was  not  heretofore  acquitted 
of  the  premises,  charged  in  and  upon  him  by  this  present 
indictment;  for  although  true  it  is,  that  the  said  William 
Sheen,  the  younger,  was  acquitted  upon  the  said  indictment 
in  his  said  plea  mentioned,  and  although  true  it  is,  that 
the  said  infant  in  the  said  former  indictment  mentioned, 
and  the  male  child  in  this'present  indictment  mentioned,]* 
the  same  child,  and  not  another  and  different  child;  yet 
for  replication  in  this  behalf,  he  says,  that  the  said  male 
child  was  not  known  as  well  by  the  name  of  Charles  Wil- 
liam Beadle,  as  by  any  or  either  of  the  several  names  by 
which  he  is  named  in  the  present  indictment  f.  and  this  the 
said  Thomas  Shelton,  Esq.  on  behalf  of  our  said  Lord  the 
King,  prays,  may  be  enquired  of  by  the  country. 


jR.  N,  Cres8weU,  for  the  prisoner  then  said — ^'  And  the 
said  William  Sheen,  the  younger,  doth  the  like.^ 

The  prisoner's  counsel  asked  if  they  might  add  to  this 
plea,  that  the  priooner  was  also  acquitted  on  the  coroner's 
inquisition,  in  which  the  deceased  was  described  as  Charles 
William  Sheen  (a). 


(a)  This  plea  had  been  prepared 
by  the  prisoner's  counBeL  The 
inquirition  had  charged  the  pri- 
soner by  the  name  of  William 
Sheen,  with  the  murder  of  ''Charies 
William  Sheen,"  by  cutting  Ins 
throat  with  a  razor.  This  plea 
commenced  and  stated  the  caption 
of  the  session,  in  predsely  the 
same  terms  as  the  foregoing  plea» 
and  set  forth  the  caption  of  the 
inquisition^  and  the  whole  of  the 
inquisition  to  the  end;  and  then 


continued  **  and  the  sud  William 
Sheen,  the  younger,  therein  called 
William  Sheen,  did  then  and  there 
plead  not  guilty;"  and  the  plea 
then  went  on  in  the  same  terms 
as  the  other  plea  to  the  end;  sub- 
stituting **  inquirition,"  for  **  for- 
mer indictment,'*  and  the  name 
**  Charles  William  Sheen  for 
Charles  William  Beadle,"  and 
averring  the  identity  of  T^^lfiam 
Sheen,  and  William  l^een,  die 
younger. 


THE  CASE  OF 

/BuRRouoH/ J. — If  the  prisoner  by  his  plea  iiuasts  on 
two  records,  his  plea  would  be  double;  but  if  in  the  course 
of  the  case  it  shall  appear  that  he  ought  to  have  pleaded 
his  acquittal  on  the  inquisition,  I  will  take  care  that  he 
shall  not  be  prejudiced. 

The  Court  awarded  a  venire  returnable  insianier^AsA 
the  sheriff  haying  made  his  return  forthwith,  and  the  Jury 
having  been  sworn  — 

.  R.  N.  CressweUy  for  the  prisoner,  opened  his  case  to 
the  Jury,  in  support  of  the  plea,  and  put  in  an  examined 
copy  of  the  register  of  baptisms  of  the  parish  of  St.  Geoi]ge 
the  Martyr,  Southwark,  in  which  the  baptism  of  the  de- 
ceased was  entered  **  Charles  William,  the  son  of  Ljfdii 
Beadle,'*  &c. 

A  witness  was  called,  who  proved  the  identity  of  the 
child,  whose  mother  was  an  unmarried  woman,  named 
Lydia  Beadle ;  whom  the  prisoner  had  married  after  the 
birth  of  the  deceased.  This  witness  stated,  that  the 
deceased  infant  was  always  called  William  or  Billy,  but 
that  she  should  have  known  him  by  the  name  of  Charles 
William  Beadle;  and  if  any  one  had  inquired  for  him  by 
that  name,  she  would  have  known  who  was  meant  And 
the  prisoner's  father  stated,  that  the  child's  name  vas 
Charles  William  Sheen,  but  that  he  had  never  heard  him 
called  so« 

Andrews^  Seijt.,  addressed  the  Jury,  on  the  part  of.tbe 
prosecution.  He  cited  the  case  of  Rex  v.  Clarke  (a),  and 
called  two  witnesses,  one  of  whom  had  been  told  by  the 
mother  of  the  deceased  that  his  name  was  William,  and 


(a)  Russ.  &  Ry .  358,  and  Carr.  not  to  be  described  by  its  mocheh 

Suppl.  41.  That  case  decides  that  surname,  unless  it  has  gained  tte 

in  an  indictment  for  the  murder  of  name  by  reputation, 
a  bastard  child,  the  deceased  ought 
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tlie  other  had  never  heard  the  deceased  called  eitheri  or        1827; 
s-poken  of  by  any  name  at  all.  Rbx. 


ClarksQiit  for  the  prisoner  replied  (a). 

BuRROUOH  J.y  (in  summing  up) — The  question  in  this 
issue  is,  whether  the  deceased  was  as  well  known  by  the. 
name  of  Charles  William  Beadle,  as  by  any  of  the  names 
suid  descriptions  in  the  present  indictment ;  and  I  oi^ht  to 
say^  that  if  the  prisoner  could  have  been  convicted  on  the 
former  indictment  he  must  be  acquitted  now:  And  whe- 
'Cher  at  the  former  trial  the  proper  evidence  was  adduced 
lefore  the  Jury  or  not,  is  immaterial ;  for  if  by  any  possible 
evidence  that  cotdd  have  been  produced^  he  could  have 
lieen  convicted  on  that  indictment,  he  is  now  entitled  to 
1>e  acquitted. 

The  first  evidence  we  have  is  the  register;  and,  looking 
at  that,  would  not  every  one  have  called  the  child  Charles 
"William  Beadle;  and  it  is  proved  by  one  of  the  witnesses 
that  she  should  have  known  him  by  that  name.  It  cannot 
be  necessary  that  all  the  world  should  know  the  child  by 
that  name,  because  children  of  so  tender  an  age  are  hardly 
known  at  all,  and  are  generally  called  by  a  christian  name 
only.  If,  however,  you  should  think  that  the  name  of 
the  deceased  was  Charles  WQliam  Sheen,  I  wish  you 
would  inform  me  of  it  by  your  verdict;  because  it  is 
agreed,  that,  as  that  is  the  name  in  the  Coroner's  inquisi- 
tion, the  prisoner  should  derive  the  same  advantage  from 
the  course  he  has  taken,  as  if  he  had  pleaded  his  acquittal 
in  that  inquisition.  My  brother  lAttledale  suggests  to  me, 
that  if  a  legacy  had  been  left  to  this  child  by  the  name  of 
Charles  William  Beadle,  he  would  have  taken  it  upon  this 
evidence ;  and  if  this  evidence  of  the  child's  name  had 

(a)  Although  the  junior  coiin-      Court,  on  the  ground  that  he  had 
sel,  he  replied,  by  leave  of  the      been  counsel  at  the  ibnnertrtel.  * 


V, 

Shbxn.' 
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iyy>  been  giyen  at  the  femer  trii^  I  tftfaik  die  priamer  should 
have  been  convicted.  The  caae  o(Rex  v.  Clariehtm 
cited;  but  in  that  case  there  was  an  entire  absence  of 
dence  as  to  the  surname  of  the  deceased.  If  jroa  diink 
that  in  the  present  case  the  name  of  the  deceased  was  ei- 
dier  Charles  William  Beadle  or  Charles  William  Sheen, 
or  if  you  timk  that  he  was  known  at  all  by  those  naxnes, 
or  either  of  those  names,  you  ought  to  find  a  verdict  Ibr 

the  prisoner. 

» 

The  Jury  found,  that  the  deceased  was  as 
well  knovni  by  the  name  of  Charles  Wil- 
liam Beadle,  as  by  any  of  the  other 


BuRROUOHi  J.  — ^There  must  be  judgment  fer  the  ]»{- 
soner.  We  are  obliged  to  Mr.  Cresswett  for  drawing  that 
plea:  it  was  very  properly  done  (a); 

Andrew^,  Serjt,  and  Cmrtoood,  for  the  prosecntimi. 

JR.  N.  Cresnoett  and  Clarhon,  for  the  prisoner. 

[Attondes— iir«r(tfi,  if.  $-  A,  and ."} 

(«)  A  saccewfol  plea  of  autre-  plan  of  this  work.    For  the  Isv 

foii  aeqwt  bdng  very  imuiual  In  on  the  subject  of  pleas  of  M<r^U# 

practioe,  it  was  thought  right  to  msguii,  see3Curw.Haiifk.c&5S, 

giveareport  of thiscase,  although  p.  515|  1  Slarii.dl6;  Aick  O. 

It  does  notstrictly  come  withm  the  L.  63. 


PROMOTIONS.  mi 


PROMOTIONS, 
1827. 


In  the  Vacation  after  Hilary  Term,  John  Vaughan, 
Esq.t  his  Majesty's  Ancient  Seqe»nt,  was  appointed  one  of 
the  Barons  of  the  Court  of  Exchequer,  vice  Sir  Robert 
Graham,  Knt,  resigned.  ^ 

In  the  san^e  Vacationj  Sir  John  Singleton  Copley,  KnU 
was  created  a  Peer,  by  the  title  of  Lord  LynMuret,  and 
was  appointed  Lord  High.  Chancellor  of  England,  vice 
John,  Earl  of  Eldon,  resigned : 

The  Right  Hon.  Sir  Charles  Abbott,  Knt.,  was  also 
created  a  Peer,  by  the  title  of  Lord  Tenterden: 

Jamee  Scarlett,  Esq.,  one  of  his  Majesty's  counsel,  was 
appointed  his  Majesty's  Attorney-General,  vice  Sir  C 
Wetherell,  Knt,  resigned,  and  received  ibe  honour  of 
Ejiighthood: 

Sir  Nicolas  Conyngham  Tinddl,  Knt.,  his  Majesty's  So- 
licitor-General, received  a  patent  of  precedence : 

And  John  Bernard  Bosanquet,  Esq.,  Serjeant  at  Law, 
was  appointed  to  be  one  of  his  Majesty's  Sexjeants 
learned  in  the  Law. 

In  Easter  Term,  Sir  John  Leach  was  appointed  Mas- 
ter of  the  Rolls,  vice  Sir  J.  S.  Copley,  Ejit.;  and  Sir  An- 
thony Hart,  Knt.,  was  appointed  Vice  Chancellor,  vice 
Sir  John  Leach,  SLnt. 


PROMOTIONS. 

In  the  Vacation  after  Etuier  Tenn,  Henry  Bnmgiamf 
Esq.,  received  a  patent  of  precedence ;  and  7.  C  Treslate, 
George  Rose^  and  Henry  Bickersteth,  Esquires,  w^e 
appointed  his  Majesty's  Counsel  learned  in  the  Law. 

In  Trinity  Term,  fTUliam  Taddy,  John  Crou,  and 
Thomas  Wilde,  Esquires,  Serjeants  at  Law,  were  ap- 
pointed his  Majesty's  Serjeants  learned  in  the  Law: 

John  fPilliams,  John  Campbell,  Frederick  Pollock  vxi 
Horace  Tioiss^  Esquires,  were  appointed  his  Majesty's 
Counsel  learned  in  the  Law:  and  T.  Andrews,  Hnnf 
Storks,  E.  Ludlow,  H;  A.  Merewether,  W.  O.  Bmu^, 
E.  Lowes,  and  2>.  F,  Jones,  Esquires,  were  called  to  the 
degree  of  Serjeant  at  Law ;  and  a  few  days  after,  Jok 
Scriven,  H.  Stephen,  and  C.  C.  Bompas,  Esquires,  were 
also  called  to  the  degree  of  Serjeant  at  Law.  • 

In  the  vacation  after  Trinity  Term,  C.  F.  WUlMm, 
and  W.  Selwyn,  Esquires,  and  the  Hon.  T.  ErsHne,  were 
appointed  his  Majesty's  Counsel  learned  in  the  Law. 


Ai<r 


INDEX 


TO  THE 


PRINCIPAL   MATTERS* 


ACCEPTANCE  OF  GO  ODS. 

The  marking  by  the  vendor,  of  casks 
of  wine,  lying  in  the  docks,  with 
the  initials  of  the  purchaser,  at  his 
request,  and  in  his  presence,  the 
terms  of  payment  not  having  been 
settled  at  the  time,  and  consequent- 
ly the  contract  not  being  complete, 
is  not  an  acceptance  under  the 
17th  section  of  the  statute  of 
frauds.  Procter  v.  Jones^ 

Page  532. 

ACCOMPLICE. 

See  Evidence,  5. 

ACTION,  CROSS.  FOR  LEAV- 
ING  SERVICE. 

See  Master  and  Servant,  L 

ADDITION. 

If  goods  be  laid  in  an  indictment, 
as  the  property  of  A.  W.  G.  Es' 
quire,  the  addition  is  not  material; 
.and  if  he  is  not  an  esquire,  it  is  no 
ground  for  an  acquittal.  Rex  v. 
OgUvie.  2d0. 

ADMISSION. 

See  Damaoss. 

If  the  defendant  has  said  that  he  can- 
not pay  a  debt,  but  will  give  a  bill 
rou  II. 


for  it,  and  the  amount  be  not  men- 
tioned, but  the  defendant  speak  of 
having  been  arrested  for  it,  proof 
of  this  admission  win  entitle  the 
plaintiff  ta  a  verdict  for  10/.  as  the 
defendant  could  not  have  been  ar- 
rested for  a  less  sum.  Brathwaite 
V,  Churchill,  341. 

AGENT 

See  Embezzlement,  1. —  Principal 
AND  Agent,  1. 

AGREEMENT. 

See  Bankrupt,  10. — Broker,  2. — 
Sheriff,  2.— Ship,  4. — Stamp,  4,  6. 

1.  If  a  written  paper  contain  a  spe- 
cification of  goods,  and  the  vendor 
by  it  agree  '*  to  finish  the  goods 
in  a  tradesman-like  manner  ;'*  this 
agreement  does  not  require  any 
stamp,  as  it  is  an  agreement  for 
the  sale  of  goods,  and  not  for  the 
doing  of  work.  And  it  need  not 
be  specially  declared  on.  Hughes 
V.  Breeds,  159 

%,  In  assumpsit  on  a  written  agree- 
ment, where  the  attesting  witness 
to  the  execution  was  not  produced 
at  the  trial:  it  was  held  sufficient, 
in  order  to  let  in  evidence  ofhia 


u  u 


C44 


AGREEMENT. 


ALLEGATION. 


handwritings  to  prove  by  a  person 
who  knew  him,  that  he  had  not 
seen  him  for  eighteen  months ;  that, 
at  the  request  of  the  plaintifTs  at- 
torney, he  had  made  enquiry  for 
him  at  coffee  houses,  and  other 
places  where  he  tliought  he  might 
hear  of  him,  but  without  success ; 
and  that  it  was  not  necessary  to 
shew  that  enquiry  had  been  made 
of  both  the  parties,  who  had  exe- 
cuted the  agreement.  An  agree- 
ment for  letting  premises,  (under 
hand  only)  was  signed,  **  H.  Cur- 
tis &  Co/'  and  it  appeared  that 
there  were  two  persons  trading  un- 
der that  firm,  but  it  was  not  prov- 
ed, through  the  absence  of  the  at- 
testing witness,  in  whose  hand- 
writing it  was  signed : — Held,  up- 
on evidence,  that  both  persons  act- 
ed in  the  business,  that  there  was 
sufficient  proof  of  an  execution  by 
the  partnership.  If  an  agreement 
for  letting  part  of  a  house,  at  a  rent 
of  30/.  contains  a  clause  that  the 
tenant  shall  be  liable  only  to  the 
said  rent,  such  clause  is  a  clause  of 
indemnity,  and  an  action  will  lie 
upon  itt  if  the  tenant's  goods  are 
seized  under  a^  distress  for  rent  by 
the  original  landlord,  though  the 
party  giving  the  indemnity  be  not 
the  immediate  tenant  of  such  ori- 
ginal landlord.  But  if  no  notice 
be  given  to  the  party  indemnifying, 
that  he  may  pay  the  rent,  and  pro- 
tect his  tenant's  goods,  such  ten- 
ant cannot  recover  specially  on  a 
count  framed  on  the  indemnity, 
though  be  may  recover  the  money 
on  the  common  counts.  Evans  v. 
Cwriisi  Page  296 

Si  A.  makes  an  agreement  with  B. 
for  the  sale  of  premises,  at  the  time 
in  the  possession  of  C,  under  an 
agreement  for  four  yeara,  (three  of 
which  have  expired),  and  «nder- 
takea  to  B.  that  he  will  do  such  re- 
,paira  as  are  leA  undone  by  C,  at 
Ihe  expiration  of  his  (Cs)  tenan^^. 


B.  makes  an  agreement  with  C,  in 
pursuance  of  which  C.  quits  beixve 
the  end  of  the  four  years,  leaving 
tlie  premises  out  of  repair. — Sem- 
bkf  that  A.  is  bound  to  perform 
the  repairs  at  the  time  of  C.'s  quit- 
ting, though  it  is  before  the  expira- 
tion of  the  tenancy,  as  created  by 
the  agreement  between  A.  and  C.  If 
the  declaration  in  an  actirni  by  B. 
against  A.  aver  that  C.  did  not 
leave  the  premises  in  good  repair^ 
at  the  expiration  of  kit  tenancy; 
the  agreement  between  A.  and  C. 
need  not  be  produced  to  prove  such 
averment.  Goodson  v.  GovldstmUk^ 
*  Page  5So 

4.  Whatever  nsay  be  the  terms  of  an 
agreement,  with  regard  to  the  som 
to  be  paid  on  the  non-performance 
of  it,  the  party  suing,  if  ike  agree- 
ment be  not  under  aeoi,  is  oidy  en- 
titled to  such  damages  as  a  Jory 
under  all  the  circumstanoet  shall 
think  fit  to  award.  RaadaU  ▼.  f  r- 
eresL  677 

5.  A  performer,  who  \a  called  apon 
to  resume,  in  consequence  of  tlie 
illness  of  another,  a  part,  in  wfaidi 
by  previous  perfonnances  she  has 
acquired  celebrity,  is  entided  to 
reasonable  notice,  previous  to  the 
time  of  performance*  Graddam  v. 
Price.  610 

ALLEGATION. 

See  Ae&est. 

1.  An  allegation  in  a  declaration  that 
the  plaintiff  lent  a  korse^  is  sup- 
ported by  evidence  that  what  be 
lent  was  a  mare.  In  an  actioD 
for  injury  to  a  horse,  proof  tiat 
the  defendant,  on  being  chuged 
wrth  driving  it  from  London  to 
Chatham,  instead  of  to  Dartlbrd, 
according  to  his  undertaking,  stat- 
ed, that  in  fiict  he  only  drove  to 
Dartford,  is  sufBciea^lo  support 
an  allegation  that  tife  contract  was 
to  drive  only  to  tkvtford;  aad  it 


APOTHECARY. 

is  not  necessary  to  offer  distinct 
evidence  of  what  took  place  at  the 
time  when  the  agreement  was  made. 
In  such  an  action,  if  it  appear  that 
the  animal  was  the  property  of  the 
plaintiff*,  but  let  by  a  stable-keep- 
er to  the  defendant  for  a  pecunia- 
ry recompence,  the  Judge  at  the 
trial  will  not  call  upon  the  plaintiff* 
to  shew  that  he  was  authorised  to 
let  horses  for  hire,  if  the  defend- 
ant does  not  produce  any  statute 
or  other  authority  making  regula- 
tions on  the  subject;  nor  in  the  ab- 
sence of  such  authority  will  he  re- 
aerre  the  point     Ware  r.  Juda, 

Page  851 

2.  If  there  be  a  written  agreement 
between  landlord  and  tenant,  that 
ibr  certain  premises  the  tenant 
sliall  pay  170L  a-year,  and  after-. 
wards  an  arrangement  is  made  by 
parol  that  SOL  a-year  shall  be  al- 
lowed out  of  it,  because  the  land- 
lord is  to  occupy  a  certain  part 
Ibr  a  time,  such  parol  arrange- 
ment does  not  vary  the  agreement 
80  as  to  reduce  the  rent  payable 
under  it;  and  therefore  an  allega- 
tion is  correct  which  states  it  to 
be  170/.   Hilton  Y.Goodhind.  591. 

3.  An  allegation  in  a  declaration  in 
slander,  which  states,  that  "  by  rea- 
son of  the  premises,  divers  persons, 
to  wit,"  &c.,  "  who  wonld  other- 
wise have  retained  and  employed 
the  plaintiff*,  wholly  declined  and 
refused  so  to  do," 'is  not  supported 
by  evidence  which  ^ws  that 
other  persons  would  have  recom- 
mended the  plaintiff*,  and  that  the 
persons  named  in  the  declaration 
would  have  employed  him  on  such 
recommendation.  Sterrif  v.  Fore- 
mam.  592 

APOTHECARY. 

1 .  In  an  action  for  an  apothecary's  biU, 
it  is  necessary,  since  the  stat.  6 
Geo.  4,  c.  1,  s.  d,  to  pi^ove  tlist  Che 
seal  affixed  to  a  certificate  to  prac- 
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tise  as  an  apothecary,  is  the  com- 
mon seal  of  the  Apothecary's  Com« 
pany.    PhadwtQk  v.  BuHning, 

Page  106 
2.  An  apothecary  is  entitled  to  re- 
cover for  business  done  iti  London, 
if  he  had  a  generfil  certificate  from 
the  Apothecary's  Company  of  his 
fitness  to  practise,  though  he  paid 
but  6/.  6;.  on  his  obtaining  It.  ibid, 

APPRENTICE. 

If  a  person  take  a  lad  a  month  on 
liking,  with  an  intention  of  his  be- 
ing bound  as  an  apprentice,  if  he  and 
the  lad  suit  one  another,,  and  the 
lad  stay  several  months  without 
any  indenture  being  executed,  no 
fresh  agreement  being  entered  in- 
to, he  is  not  entitled  to  charge  for 
the  board  and  lodging  of  the  lad 
whom  he  employed  in  his  trade; 
and  by  consequence  he  is  not  enti- 
tled to  set  it  off*  in  an  action  by  the 
lad's  father  for  money  lent.  fVil- 
Jcins  v.  Wells.  231 

ARREST. 

If  a  lAeriff's  officer  send  his  servant 
to  a  party  to  inform  him  that  there 
is  a  writ  out  against  him,  and  that 
he  must  come  and  give  bail  to  it, 

'  and  the  party  go  to  the  officer's 
house  and  execute  a  bail-bond,  this 
is  not  an  arrest. — A  person  may, 
on  a  declaration  properly  framed, 
recover  for  being  maliciously  held 
to  bail,  if  lie  gave  bail  to  prevent 
being  arrested,  on  a  declaration  for 
a  malicious  arrest. — An  allegation^ 
that  the  defendant  maliciously 
caused  the  plaintiff*  to  be  arrested, 
and  to  be  detained  in  prison  until, 
in  order  to  procure  his  release,  he 
was  forced  to  procure  bail,  is  not  a 
divisible  allegation.  And  if  there 
was  a  giving  bail  proved,  but  no 
evidence  of  any  arrest,  tbat  is  not 
sufficient.  Berry  y.  Adamson^Gent.^ 
One,  &c.  503 
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ASSAULT. 
See  Brother,  1. 

1.  Assault  by  a  master  on  his  ser- 
vant. Justification,  molliter  ma'' 
nuSf  to  remove  him  from  a  house  of 
which  the  maBtkr  was  possessed: — 
Held,  that  evidence  of  another 
servant  of  defendant's  having  the 
key  to  let  himself  in  to  work, 
nobody  living  in  the  house,  is  suffi- 
cient evidence  of  the  defendant's 
possession  as  against  the  plaintiff, 
to  support  the  plea.  Halt  v.  Da- 
vis, P(^fl^  3^ 

S.  In  an  action  of  assault,  what  was 
said  by  the  magistrate  to  the  plain- 
tiff at  a  previous  investigation  of 
the  circumstances  before  him,  can- 
not be  received  in  evidence  at  the 
trial  on  the  part  of  the  defendant, 
unless  it  drew  any  observation  in 
reply  from  the  plaintiff.  Child  v. 
Grace.  193 

ASSIGNEE. 

An  assignee  of  a  'lease  under  the  in- 
solvent debtor's  act  is  entitled  to  a 
reasonable  time  in  which  to  de- 
cide whether  he  will  accept  the 
lease  or  not;  and  during  that  time 
he  may  take  such  steps  as  he  may 
think  necessary  for  the  purpose  of 
trying  to  render  the  property  pro- 
ductive.   Lindsay  v.  LtmberU  526 

ASSUMPSIT. 
See  Damages,  I. — Witness,  8. 

1.  The  City  of  London  Gas  Light 
and  Coke  Company  may  maintain 
assumpsit  for  gas  supplied  to  the 
occupiers  of  a  wharf;  and  it  is  not 
necessary  in  such  a  case  that  there 
should  have  been  any  contract  by 
deed  executed  by  the  company. 
The  City  of  London  G<u  Light 
and  Coke  Company  v.  NicholU. 
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ATTORNEY. 

2.  The  Southwark  Bridge  CompHiy 
may  maintain  asstsmpsit  fix  the  ok 
and  occupation  of  premises  h^ 
under  them.  The  Soutkmark  Bridge 
Company  v.  Sills.  371 

ATTESTATION. 
See  Deed,  1. — Win,  2. 

ATTORNEY. 

See  Neolioence,  1. — Practice,  6. — 

Witness,  2. 

1.  A  charge  for  searching  whether 
satisfaction  of  a  judgment 
tered,  or  whether  an  issue 
tered,  will  not  constitute  an  attor- 
ney's bill  a  taaiable  bill,  ao  as  to 
make  it  necessary  to  deliver  it 
signed  before  action  brought.  Fett- 
ton,  Gent,  One,  &c  ▼.  Correia. 

Page  45 

2.  If  an  attorney  has  the  money  of  a 
client  in  his  hands,  and  pays  aoch 
money  to  the  credit  of  his  private 
account  at  his  banker's,  and  that 
banker  fail,  he  will  be  liable  fiv 
the  amount  to  the  client,  althoi^ 
he  does  so  hand  Jide^  and  Lave  a 
large  sum  of  money  of  hia  own  at 
that  banker's.  His  proper  nMide 
would  be,  to  open  a  new  aeoonat 
with  a  banker  in  his  own  name^ 
but  to  the  credit  of  A.  B.'s  estatCi 
Robinson,  Clerk,  v.  Ward,  Gent., 
One,  &c.  59 

S.  In  an  attorney's  bill,  it  is  not  suffi- 
cient to  charge  the  costs  of  an  ac» 
tion  brought  for  the  now  defend- 
ant by  the  plaind£&  as  attoineji, 
at  otie  sum  in  the  lump,  altbon^ 
the  costs  in  that  action  had  beea 
taxed- at  that  sum  as  between  par- 
ty and  party.  Drew  and  Otben, 
Gents.,  Three,  &c.  V.  C^or^    69 

4.  In  an  action  on  an  attorney's  bdl, 
it  is  sufficient,  to  bring  the  bdl  wic^ 
in  the  stat.  2  Geo.  2,  c.  23^  thatsome 
of  the  items  upon  the  &oe  of  then 
are  of  such  a  nature  as  to  shew 
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tiMC  a^oune  must  have  been  de- 
pending in  some  Court;  and  it  is 
not  necessary  to  prove  alimnde  that 
there  was  a  cause  depending.  Watt 
V.  Collins^  ^(^  71 

5m  An  attorney  is  not  to  lose  the 
amount  of  his  bill  on  account  of 
any  error  in  the  execution  of  his 
duty,  being  such  an  error  as  a  cau* 
tious  man  might  fall  into ;  but  if 
the  charges  contained  in  his  bill  are 
liroaght  upon  the  client  by  his  in- 
advertence, he  cannot  recover  them 
in  aa  action.  Mantriou^  Gent.,  v. 
Jegerys,  113 

6»  If  an  attomeyt  having  given  cre- 
dit to  a  person  for  the  costs  of  a 
suit,  put  forward  such  a  person  as 
a  witness,  and  have  him  examined 
on  the  trial  of  tlie  cause  without  a 
release  (no  objection  being  taken), 
be  cannot  afterwards  maintain  an 
action  against  him  for  the  recovery 
of  such  costs. — If  an  attorney's 
clerk  give  a  receipt  for  money  on 
account  of  a  different  person  from 
that  to  whom  he  gives  credit,  to 
enable  such  person  to  deceive 
others,  such  act  of  the  clerk  will 
not  affect  the  master's  right  to  re- 
'  cover  the  remainder  against  such 
person,  though,  if  the  attorney  had 
done  it  himself,  it  would  be  good 
ground  for  nonsuit.  WilUanUf 
Uodt.,  One,  &c.  v.  Goodwin.     257 

AUCTION. 

If  the  owner  of  goods  sold  by  auction 
employs  a  person  to  puff  at  the 
sale,  he  cannot  recover  against  a 
bond  fide  purchaser,  whose  bidding 
was  enhanced  by  such  puffing. 
Crowder  v.  Austm^  ft08 

AUTREFOIS  ACQUIT. 

1.  If  in  a  plea  of  mUrefois  acquit  the 
prisoner  were*  to  insist  on  two  dis- 
tinct records  of  acquittal,  his.  plea 
would  be  bad  for  duplicity.     But 


senMe^  that  if  he  insisted  on  the 
wrong,  the  Court  would,  in  a  capi- 
tal case,  take  care  that  he  did  not 
suffer  by  it.    Rex  v.  Sheeny     634 

2.  If  the  prisoner  could  have  been  le- 
gally convicted  on  the  first  indict- 
ment^i  upon  any  evidence  that  nught 
have  been  adduced,  his  acquittal  on 
that  indictment  may  be  successful- 
ly pleaded  to  a  second  indictment; 
and  it  is  immaterial  whether  the 
proper  evidence  was  adduced  at  the 
trial  of  the  first  indictment  or  not. 

Ibid. 

3.  Form  of  plea  and  replication.  lUd. 

AVERMENT. 
5ee  AoasEMENT,  3. — Warrantt^  4. 

AWARD. 

When  a  cause  is  referred  to  arbitra- 
tion, the  mode  of  conducting  it 
must  be  left  to  ihe  arbitrators ;  and 
if  they,^  after  the  first  or  second 
meeting,  exclude  both  the  parties 
and  their  attornies,  and  examine 
witnesses  privately,  at  their  (the 
witnesses')  houses,  it  seems  that 
such  conduct  is  no  good  ground  of 
objection,  provided  it  does  not  pro- 
ceed from  corrupt  motives.  At  all 
events,  if  either  party  would  take 
advantage  of  it,  he  must  give  no* 
tice  at  the  time,  that  he  intends  to 
rely  on  it  as  an  objection;  and  if 
he  lie  by  and  suffers  other  meetings 
to  take  place,  and  when  the  arbi- 
trators are  ready  to  make  their 
award,  revokes  his  submission,  he  ' 
is  liable  in  an  action  to  the  other 
party,  who  was  desirous  of  having 
the  benefit  of  the  award.  Hewlett 
V.  Laycochy  574 

BAIL. 

5ee  Arrest,  1. 

• 

BAIL  BOND. 
See  Arrest,  1. — PLBABiKOy  1. 
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BANK  NOTES. 
See  Check,  2. — Practice,  7. 

1 .  If  a  banker,  in  a  small  market 
town,  change  a  500/.  bank  of  Eng- 
land note  for  a  stranger,  without 
any  further  enquiry  than  merely 
asking  his  name,  he  is  liable  in  tro- 
ver to  a  party  from  whose  posses- 
sion such  note  had  been  unlawful- 
ly obtained;  and  the  question  in 
such  case  is  not,  whether  there  was 
an  honest  holding  on  the  part  of  the 
defendant,  but  whether  under  the 
circumstances  there  was  a  want  of 
due  caution-  The  plaintiff,  how- 
ever, in  such  case,  must  shew  that 
he  has  done  every  thing  which  in 
reason  he  ought.  A  dividend  war- 
rant was  paid  into  a  banker's  by  a 
customer;  the  banker  sent  it  by  a 
porter  of  the  house  to  the  Bank  of 
England,  to  get  cash  for  it;  he  re- 
turned without  the  money,  saying 
be  had  been  robbed  of  it :  Held^ 
(the  porter  himself  being  dead)  that 
proof  of  those  facts  was  suflScient 
evidence  of  possession  on  the  part 
of  the  bankers,  to  enable  them  to 
maintain  trover  for  a  500/.  note, 
part  of  the  money,  against  a  party 
into  whose  hands  it  had  come,  un- 
der circumstances  which  would  not 
entitle  him  to  retain  possession  of 
it.     Snow  V.  Peaeockf     Page  215 

ft»  The  banker  of  one  of  the  parties 
in  a  cause  is  bound  to  answer  what 
such  party's  balance  was  on  a  given 
day,  as  it  is  not  a  privileged  Com- 
munication.     Loyd  V.  Freshfield, 

325 

d.  In  actions  for  money  had  and  re- 
ceived, brought  by  the  owners  of 
lost  ba^k  notes,  against  those  who 
may  have  got  them  into  their  hands 
without  giving  value,  it  is  not  ab- 
solutely necessarv  for  the  plaintiff 
to  give  direct  evidence  of  the  loss. 
It  is  sufficient  if  such  circumstances 
are  shewn  as  satisfy  the  jury  of  the 


fact  of  the  Iom.   HoUay  ▼.  Sigii^ 

Page  176 
4.  In  an  action  of  trover,  to  recovq- 
bank  notes  belonging  to  the  pUiD- 
tifis,  which  the  defendants  had  tak- 
en without  using  due  caution,  if  it 
appear  that  the  pUintiA'  porter 
had  different  securities  for  money, 
to  get  turned  into  bank  notes  and 
cash  ;  and  that  he  came  back  wkk 
the  odd  cash,  but  alleged  that  the 
notes,  which  were  the  remaining 
proceeds  of  the  securities,   were 
stolen,  it  will  be  for  the  jury  tt>  say, 
whether  the  securities  were  stolen 
from  him  before  they  were  cashed, 
or  whether  the  bank  notes  were 
stolen  afterwards,  and  when  they 
were  the  property  of  the  f^aintifls 
in  his  hands.    If  the  latter,  it  is  noc 
material  whether  the  porter  pur- 
loined the  bank  notes  himself,  or 
was  robbed  of  them  by  thieves.   \£ 
the  defendants  received  notioe  of 
the  loss,  that  notice  is  not  to  be 
considered  in  point  of  law  as  oper- 
ating as  a  notice  for  all  time :   and 
unless  such  notice  be  renewed,  it 
will  be  for  the  jury  to  say,  whether, 
if  the  defendants  heard  no  mote  of 
the  matter  for  a  year  or  more,  they 
might  not  fairly  conclude  that  the 
notes  had  been  got  back.     A  uts- 
take  of  the  date  of  one  of  the  notes 
in  such  a  notice  (the  number  woA 
amount    being    correctly  stated) 
will  not  avail  the  defendants,  unless 
they  were  misled  by  iL     And  it  is 
no  answer  to  an  action  of  this  kind 
that  the  defendants  were  always  in 
the  habit  of  changing  notes   Ibr 
strangers,  without  asking  the  names, 
&c.  of  those  who  brought  thens, 
nor  even  that  other  country  bank- 
ers did  so;  provided  the  jury  are 
satisfied  that  the  defendants  tcwk 
those   notes,   under  such  circuat-' 
stances  as  would  awaken  suspicion 
in  the  mind  of  a  reasonable  man 
acquainted  with  business*    Smom  t. 
Leaiham^  3 11 
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Sec  I>ei,ivxry-Ordsr,  1. — Distrbss, 
5t. — ^Notice,  5. — SionatuRb,  1. — 
Witness,  8.' 

1.  If  a  trader,  who  is  in  the  rules  of 
the  King's  Bench  prison,  come  to 
his  own  shop  out  of  the  rules,  and 
18  there  denied  to  a  clerk  of  a  cre- 
ditor, it  appearing  by  the  evidence 
that  the  shop  was  shut  up  for  the 
evening,  but  at  an  earlier  hour  than 
usual,  it  is  proner  to  be  left  to  the 
jury  to  say,  whether  the  bankrupt 
had  himsdf  denied  to  delay  his 
creditor,  or  whether  it  was  because 
the  clerk  called  at  an  unreasonable 
hour.  Hughes  v.  GUlman^  Page  32 

2.  If  it  be  necessary  to  prove  a  good 
petitioning  creditor's  debt  on  the 
^Oth  of  May,  it  is  not  sufficient  to 
shew  that,  on  the  29th  of  January 
previous,  a  sum  of  100/.  was  due, 
and  that  there  were  receipts  and 
payments  afterwards ;  but  it  must 
be  proved,  that  on  the  specific  day 
as  much  as  100/.  was  owing.  Ores- 
ley  ▼.  Pricet  48 

8.  A  debtor  to  a  bankrupt,  when 
sued  by  his  assignee,  cannot  set  up 
the  Stat,  of  limitations  as  an  objec- 
tion to  the  petitioning  Creditor's 
debt.    Motor  v.Pyne^  91 

4.  An  allegation,  stating  that,  before 
the  execution  of  a  certain  release, 
the  party  who  executed  it  "  became 
and  jvas  a  bankrupt"  is  supported 
by  proof  of  his  having  executed  it 
after  an  act  of  bankruptcy,  which 
was  not  followed  by  a  commission 
for  nearly  two  years,  it  appearing 
that  the  execution  took  place  while 
the  party  was  in  prison.  Ibid, 

5.  If  a  debtor  to  a  bankrupt  estate, 
on  being  applied  to  by  a  person 
whom  he  knows  to  be  the  cdlector 

«.of  the  debts  for  the  assignee,  says, 
**  I  will  call  and  pay  the  money," 
such  promise  is  an  admission  of  the 
right  of  the  assignee,  and  renders 
it  unnecessary  in  an  action  for  the 
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money  to  give  the  usual  proofs  in 
support  of  the  commission.  Pope 
y.Monk^  Page  112 

$.  The  messenger  under  a  commis- 
sion of  bankrupt  may  recover  from 
the  pedtioning  creditor  his  fees  for 
his  services,  before  the  party  be 
declared  a  bankrupt,  though  the 
party  was  since  declared  a  bank- 
rupt, and  the  messenger's  bill  or- 
dered by  the  commissioners  to  be 
paid  by  the  assignees  out  of  the  es- 
tate.    Burwood  V.  Jtan/,  123 

7.  A  party,  to  become  bankrupt,  must 
be  a  trader  at  the  dme  ^f  die  peti- 
tioning creditor's  debt ;  but  if  that 
was  contracted  while  he  was  a  trad- 
er, and  he  leave  oflf  trade,  he  may 
still  become  a  bankrupt.  Doe  dem. 
Barraud  v.  Lawrence^  134 

8.  If  one  procure  orders  for  goods, 
having  no  stock,  but  buying  them 
from  those  who  have,  he  making 
out  bills  to  his  customers  in  his  own^ 
name,  and  being  himself  debited^ 
by  the  person  he  buys  of,  that  is  a 
trading  within  the  bankrupt  laws; 
but  if  he  procure  orders  for  an- 
other, and  is  by  that  person  paid  a 
commission,  the  other  person  send- 
ing the  goods  to  the  customers,  this 
was  not  a  trading  within  the  bank- 
rupt laws  antecedent  to  the  stat. 
6  Geo.  4,  c.  16.  tbid. 

9.  If  a  person  against  whom  a  com- 
mission of  bankrupt  is  sued  out, 
apply  to  a  judge  at  chambers,  and 
obtain  his  discharge  from  custody, 
on  the  ground  that  his  detaining 
creditors  have  proved  under  the 
commission,  such  person  is,  by  so 
doing,  precluded  from  disputing 
the  validity  of  the  commission  in  a 
court  of  law,  but  may  apply  to  the 
great  seaL    Waison  v.  Wace^    171 

10.  An  agreement  was  made,  by 
which  the  funds  of  a  bankrupt's 
estate  were  assigned  to  a  certain 
person,  who  was  to  secure  5s.  in 
the  pound  to  all  the  creditors ;  in 
consequence  of  which  the  proceed- 
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iogg  under  a  commission  which 
had  issued,  were  to  be  stayed. 
The  agreement  :contained  a  clause 
milking  the  arrangement  void,  if 
any  creditor,  whose  debt  was  above 
10/.,  should  refuse  to  come  in.  A 
deed  was  afterwards  prepitfed,  in 
which  however  a  similar  clause  was 
not  inserted.  The  deed  contained 
a  rdease,  but  recited  the  circam- 
stances  as  a  consideration : — Heid^ 
that  promissory  notes  given  in  pur* 
suance  of  the  agreement  to  a  cre- 
ditor, who  executed  the  deed,  could 
not  be  sued  upon  by  him,  it  ap- 
pearing that  the  commission  went 
on;  and  the  funds  were  withdrawn 
JTom  the  hands  of  the  maker  of  the 
notes,  in  consequence  of  the  refusal 
oC  one  of  the  creditors  to  execute 
the  deed  and  enter  into  the  ar- 
rangement.    Enderhy  v.  Corder, 

Page  20S 

11.  If  a  trader  deny  himself  to  a  per- 
son, who  desires  that  he  may  be 
told  that  a  certain  bill  of  exchange, 
mentioning  the  parties  to  it,  is  dis- 
honoured, and  that  he  wishes  to  see 
him  in  consequence,  such  denial  is 
an  act  of  bankruptcy,  without  fur- 
ther proof  of  the  party's  being  a 
creditor,  if  the  jury  believe  that  the 
bankrupt  so  considered  him.  Bleas  • 
by  V.  Crossley,  213 

12.  If  one  lend  another  a  check  for 
100/.,  such  check  is  not  evidence 
of  a  good  petitioning  creditor's 
debt,  unless  it  be  proved  that  it 

-was  paid.  ibid, 

13.  A  trader  stopped  payment  gene- 
rally, on  the  5th  of  January,  and 
on  the  evening  of  the  6th  sent  a 
1 00/.  note  to  a  particular  creditor, 
saying,  it  was  to  help  him  over  his 
payments : — Held,  that  such  trader 
afterwards  becoming  bankrupt,  his 
assignees  might  recover  the  money 
in  assumpsit ;  although  it  appeared 
that  at  the  time  of  payment  a  bill ' 
for  a  larger  amount  was  becoming 
due^  which  had  been  accepted  by 
the  creditor  for  the  bankrupt's  ac* 


BANKRUPT. 

commodatioo,  and  for  which  he  bad 
promised  to  provide; /and  diat  tiie 
creditor  could  not  be  ooDsidered  as 
the  agent  of  the  bankrupt  to  pay 
the  money  for  the  bill,  because  he 
being  a  party  to  it  the  paymeni 
operated  pro  tanio  in  his  discharge. 
Gyihrie  v.  Croaley,        Page  SOI 

14.  In  an  action  by  the  assignees  of  a 
bankrupt,  oommunicstions  made 
by  the  bankrupt  to  his  attocBey 
may  be  given  in  evidence  to  prove 
the  act  of  bankniplcy,  if  the  ~ 
rupt  consents;  and  it  does  aati 
the  mouth  of  the  defendant  to 
the  objection  to  their  disdosore. 
Merle  v.  Moore^  275 

15.  A  warrant  under  the  stat.  6  Geo. 
4,  c.  16,  s.  29,  to  search  for  the 
goods  of  a  bankrupt  in  the  house 
of  a  third  person,  is  not  valid«  if 
granted  to  any  one  except  the  mes- 
senger under  the  commission.  Sl^f 
V.  Stevenson,  464 

16.  If  A.  let  a  house  to  B.,  with  a 
covenant  that  the  lease  shall  deter* 
mine  on  B.  committing  any  act  of 
bankruptcy  on  which  a  commisiaoo 
of  bankrupt  should  issue.  And  bj 
another  deed  of  the  same  date  A. 
grants  the  use  of  the  furniture  to 
B.,  in  like  manner,  and  with  a  si- 
milar covenant,  to  allow  A.  to  re- 
sume the  possession  of  the  fumi* 
ture  on  the  commission  of  an  act 
of  bankruptcy.  If  B.  become 
rupt,  and  the  Jury  find  that  B. 
the  reputed  owner  of  the  fumititre, 
it  will  pass  to  the  assignees  not- 
withstanding these  covenants.  And 
if  it  be  proved  on  the  one  side  that 
several  of  the  servants  of  B.,  and 
many  of  his  customers  knew  that 
the  goods  belonged  to  A.,  and  on 
the  other  side  several  of  B.'s  ere* 
ditors  prove  that^  they  considered 
the  goods  to  belong  to  B.,  and  ^mm 
him  credit  on  the  faith  of  them; 
and  that  he  acted  as  master  of  die 
house,  &C. ;  it  will  be  for  the  Jury 
to  say,  whether  B.  was  bdd  oat  to 
the  world  as  the  owner  oi  the 
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goods,  and  obtained  credit  by  the 
possession  of  them.  Hkkenbotham 
V,  Ch'oves,  Page  492 

BILL  OF  EXCHANGE. 

See  Contraband,  1. — Partner,  1, 
3. — Particular  of  Demand,  1. 
Prouissort  Note. — Witness,  6. 

1 .  If  an  accommodation  bill  be  drawn 
payable  to   **  ,  or  order," 

and  after  acceptance  a  band  Jide 
holder  insert  his  name  in  the  blank, 
the  bill  is  not  thereby  vitiated:  and 
it  may  be  sued  upon  without  hav- 
ing any  fresh  stamp.  Aiwood  v. 
Gr^,  868 

5S.  Ifapartypossesshimself  of  a  sto- 
len bill  or  note  improperly,  a  de- 
mand and  a  refusal  are  not  neces- 
sary, previous  to  an  action  of  tro- 
ver brought  for  its  recovery  by  the 
loser.    Beckmlh  v.  CorraU^     261 

S.  If  a  party  be  robbed  of  a  negoti- 
able security  eight  days  before  it 
iA  payable,  and  does  not  give  notice 
of  his  loss  till  the  end  of  seven  days, 
and  then  only  to  the  payee,  but 
^  gives  no  notice  of  any  kind  to  the 
public,  he  does  not  use  due  dili- 
gence and  cannot  recover  in  trover 
against  a  party  who  discounted 
such  security  six  days  after  the 
loss.  Ibid. 

4.  And  in  such  a  case  the  questions 
proper  for  the  Jury  are — Ist,  whe- 
ther the  plaintiff  has  used  due  di- 
ligence—and then,  whether  the  de- 
fendant has  acted  with  due  caution, 
unless  there  should  be  reason  to 
suspect  that  the  defendant  knew, 
when  he  discounted  the  security, 
that  it  had  been  obtained  by  means 
of  felony — in  which  case  the  con- 
duct of  die  plaintiff  may  be  left  out 
of  the  question.  Ibid. 

5,  If  an  action  is  brought  on  a  bill  of 
exchange,  not  having  any  English 
stamp,  and  purporting  to  be  drawn 
at  PariSf  the  defendant  will  be  en- 
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titled  to  a  verdict,  if  it  appear  from 
the  evidence  that  the  plaintiff  must 
have  been  in  England  on  the  day 
on  which  it  purports  to  Jiave  been 
drawn :  but  it  will  be  sufiScient  to 
enable  the  plaintiff  to  recover,  if 
the  bill  was  drawn  at  a  place  in 
France,  nearer  to  England  than 
Paris,  though  it  be  dated  as  from 
Paris*  Biri  v.  Moreau,  376 

6.  In  assumpsit  on  a  bill  of  exchange 
against  the  acceptor,  when  the  biU 
is  drawn  payable  to  order  in  Lon^  . 
don,  it  is  not  necessary  to  prove 
presentment  at  some  place  in  Lon- 
don.     Fayle  v.  Bird, 

303,  Addenda  hi. 

7.  If  a  letter,  giving  notice  of  the  dis- 
honour of  a  bill,  contain  this  pas- 
sage, "  I  did  not  know  where,  till 
within  these  few  days,  you  were  to 
be  found."— Such  passage  is  not 
to  be  taken,  as  proving  that  the 
notice  was  not  given  on  the  next 
day  after  the  residence  of  the  party 
was  discovered.  Kerby  v.  £n- 
gland.  300 

8.  If  after  a  bill  of  exchange  has  been 
dishonoured,  and  notice  of  disho- 
nour duly  given,  the  holder  take 
part  of  the  amount  of  the  acceptor, 
and  offer  to  take  a  warrant  of  attor- 
ney to  secure  the  payment  of  the 
residue  by  instalments,  which  ofier 
is  not  accepted:  this  is  not  such 
a  giving  of  time  to  the  acceptor,  as 
will  discharge  the  drawer;  but,  if 
the  holder  had  disabled  himself 
from  suing  on  the  bill,  it  is  other- 
wise.    Hemet  v.  Goodrich,       468 

9.  An  acceptor  of  a  bill  is  not  dis- 
charged, by  the  biU  not  being  pre- 
sented for  payment  for  three  or  four 

.  years  after  it  becomes  due.  He  is 
only  discharged  by  payment  of  the 
bill,  or  by  a  distinct  and  direct  agree- 
ment by  the  holder  to  discharge 
him.     Farquhar  v.  Southey,     497 

10.  In  trover  for  a  bill  of  exchJbge, 
the  Jury  may,  if  they  think  fit,  in- 
clude the  amount  of  the  interest  in 


Q5ft  BILL  OF  EXCHANOB. 

the  damages,  and  thisaltliough  there 
18  no  mention  of  interest  in  the  de- 
claration,  and  no  special  damage 
laid.  Paine  v.  Pritchard,  Page  558 

11.  If  it  be  ambiguousi  whether  an 
instrument  be  a  bill  of  exchange  or 
a  promissory  note,  the  person  who 
receives  it  may  treat  it  as  either*  An 
instrument  in  the  form  of  a  note, 
but  which  is  in  addition  addressed 
to  a  third  party  who  accepts  it,  is  a 
promissory  note.     Edis  v.  Burjf, 

559 

IZ.  The  drawer  of  a  bill  for  2001., 
not  having  received  due  notice  of 
its  dishonour,  said,  that  he  did  not 
mean  to  insist  upon  want  of  no- 
tice, but  added,  that  he  was  only 
bound  to  pay  70/.  The  whole  of 
his  statement  roust  be  taken  toge- 
ther, and  the  holder  in  an  action 
against  him,  can  only  recover  to  the 
amount  of  70/.  Fletcher  assignee 
of  Billinge  v.  Froggatt^  569 

1^.  If  the  drawer  of  a  bill,  payable 
to  his  own  order,  before  it  is  in- 
dorsed, give  the  acceptor  a  general 
release,  this  is  no  defence  to  an  ac* 
tion  by  the  indorsee  against  tlie  ac- 
ceptor, unless  there  be  proof  that 
the  indorsee  knew  of  the  release. 
Dod  V.  Edwardi,  60S 

14.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, if  the  defendant  shew  that 
there  was  originally  no  considera- 
tion for  the  bill,  it  then  lies  on  the 
other  party  to  shew,  that  he  or 
some  previous  indorsee  gave  value 
for  it.     Thomas  v.  Newton^     606 

15.  What  is  said  by  a  third  party,  at 
the  time  of  the  signing  of  a  promis- 
sory note,  as  to  the  consideration 
for  which  it  is  given,  is  not  evidence' 
against  the  payee,  if  he  was  not 
present.     Healey  v.  Jncobs,     616 

16.  If  a  party  receive  bills  of  exchange 
£or  goods  sold,  and  pay  them  away, 
but  afterwards  get  them  back,  and 
they  are,  at  the  time  of  the  triid  of 
an  action  of  assumpsit  for  the  price 
of  the  goods,  lying  protested  in  the 
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hands  of  his  agent,  he  maj 
ver  the  money  due^  witfaont  deli- 
vering up  the  bills,  and  tke  de- 
fendant must  seek  relief  in  equity; 
if  they  are  not  delivered  up.  //inl- 
tven  V.  Mendisahalf  Fage  20 

1 7*  To  support  an  action  on  a  pro- 
mise by  an  indorser  to  reinibarBe 
the  law  expenses  to  the  holder,  if 
he  will  sue  the  acceptor,  he  need 
not  shew  that  he  has  actually  piaid 
his  attorney.  Bullock  v.  LUnfd^  119 

BOND. 

See  Stamp,  3. 

In  an  action  on  an  annuity  bond  given 
by  a  man  to  a  woman  with  whom 
he  cohabits,  the  question  for  the 
consideration  of  the  Jury  is,  whe- 
ther, at  the  time  when  it  was  given, 
there  was  or  was  not  an  intention 
and  agreement  to  continue  the 
nection  in  future.  For  if  there 
such  intention,  and  the  bond 
given  in  furtherance  of  auch  ar- 
rangement, the  plaintiff  cannoc  re- 
cover. Friend  V.  Harriscm J        584 

BROKER. 

See  CONSTBUCTION,   1. MONST  HAD 

AND  RECEIVED,  1.  —  MoRTGAOB  OF 

Ship,  1. 

1 .  A  plaintiff  cannot  sue  another  for  not 
acccptinggoods,  if  the  contract  note 
was  only  signed  by  the  plaintiff; 
for  if  the  plaintiff  only  acted  ms  a 
broker,  he  cannot  sue  as  a  priod- 

■  pal:  and  if  he  were  a  principa],  his 
signing  would  not  bind  the  defbnd- 
ant.     Rayner  v.LinthoTne^       124 

2.  An  agreement  by  a  broker  that  he 
will  sell  goods  for  his  principals, 
and  pay  over  tlie  proceeds  without 
setting  off  a  debt  due  from  the 
principals  to  him,  is  not  binding. 
But  if  he  also  agrees  not  to  set  off 
a  debt  due  from  a  prior  finn,  which, 
by  a  previous  letter,  the  principals 
had  agreed  to  pay  him,  the  princi- 
pals having  assumed  the  funds  of 
that  firm — ^tbe  letter  and  the 
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CHECK. 


ess 


ment  nrast  be  set  c^ainst  each  other, 
and  the  broker  will  not  be  allowed 
to  set  off  that  debt  against  the  pro- 
ceeds of  the  goods.  M*Gillivray 
V.  Sirnsottf  Page  320 

BROTHER. 

There  is  bo  obligation  on  one  brother 
to  maintain  another,  so  as  to  make 
the  omission  indictable. — If  one 
has  his  idiot  brother,  who  is  help- 
less, as  an  inmate  of  his  house,  and 
omits  to  supply  him  with  proper 
food,  warmth,  &c.,  he  is  not  mdict- 
able  for  the  omission. — If  one  has 
an  idiot  brother,  who  is  bedridden, 
in  his  house,  and  keeps  him  in  a  dark 
room,  without  sufiicient  warmth  or 
clothing,  this  will  not  be  an  assault 
or  an  imprisonment;  nor  will  proof 
of  this  support  an  indictment  for 
an  assault  or  an  imprisonment. — 
Rex  v.  Smithy  449 

BURGLARY. 

If  there  be  aa  aperture  in  a  cellar 
window  to  admit  the  light,  through 
which  a  thief  enters  in  the  night, 
this  is  not  burglary.     Rex  v.  Lentis, 

628 

CARRIER. 
See  Principal  and  Agent,  £. 

1.  A  keeper  of  a  booking-office  can- 
not set  up  a  notice,  that  he  will  not  be 
answerable  above  a  certain  value, 
as  a  defence  in  a  case  of  negligence 
of  himself  or  his  servants.  New- 
born V.  Just,  76 

5S.  If  goods  be  sold  by  A.  to  B.^  and 
sent  by  C,  a  carrier,  and  on  their 
arrival  at  the  town  in  which  B.  re- 
sides, he  takes  samples  of  them, 
and  having  no  warehouse  of  his  own, 
lets  them  remain  in  the  warehouse 
of  C — they  cannot  after  that  be 
stopped  in  transitu.  Foster  v. 
Frampton,  469 

S,  Evidence  that  at  the  door  of  a 
booking-office  there  is  a  board,  on 
which  is  painted,  **  Conveyances  to 
all  parU  of  the  world,"  and  a  list 


of  names  of  places,  iis  not  a  suffi- 
cient proof  that  the  owner  of  the 
office  is  a  common  carrier,  so  as  to 
charge  him  for  the  loss  of  a  box 
which  was  booked  there.  Upston 
V.  Slark,  Page  59a 

4.  If  a  parcel  is  given  to  a  waggoner 
for  him  to  carry  for  his  own  gain, 
and  not  for  the  profit  of  his  master, 
the  master  is  not  liable  in  case  die 
parcel  be  lost.-— If  a  box  of  clotheSi 
packed  by  the  party's  own  hand,  be 
sent  by  a  carrier,  and  lost,  the 
Judge  will  recommend  the  Jury  to 
give  the  fair  value  of  it  in  damages, 
although  what  particular  articles 
the  box  contained  cannot  be  proved, 
Butler  V.  Basingf  613 

CATTLE. 

SeeJikiiAiJUQ  Cattle,  1. 

CHARTER-PARTY. 

See  Construction,  1. 

CHECK. 
See  Public  House,  Z, 

1.  The  pUintiff  having  lost  a  check, 
five  days  afler  it  bore  date,  which 
was  taken  by  the  defendants  for  va- 
lue, but  under  such  circumstances, 
as  ought  to  have  excited  their  sus- 
picion:—  Heldf  that  the  plaintiff 
may  maintain  an  action  for  money 
had  and  received  against  them,  for 
the  amount  of  it,  though  he  gpves  no 
evidence  how  he  lost  it,  or  how  it 
got  out  of  his  possession.  Whe- 
ther sudi  evidence  i^ould  liave 
been  necessary,  if  the  check  had 
been  received  by  the  defendants  on 
the  day  it  bore  date, —  Quaere? 
Dowse  V.  Hailing  and  Others.  11 

2.  If  a  check  drawn  by  one  of  the 
parties  in  a  cause,  be  proved  to  be 
in  the  hands  of  die  banker  of  such 
party  (having  paid  it)  die  of^Miaite 
party  need  not,  if  he  wishes  to  have 
it  put  in  evidence^  call  the  banker's 
dork  to  produce  it»  bnt  maj  call 
for  k  under  a  notice  to  produce. 
Burton  v.  Payne.  i%0 
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COINING. 


CONTRABAND. 


CLERK. 

See  Attorney,  5. — Notice,  3. — 
Master  &  Servant,  1. 

CLUB-HOUSE. 

1.  The  master  of  a  club-house,  is  the 
proper  person  to  sue  one  of  its 
members  for  the  arrears  of  his  sub*- 
scriptions ;  and  if,  by  one  of  its  rules, 
every  member  is  to  be  taken  as 
continuing  so,  unless  he  give  previ- 
ous notice  of  his  intention  to  dis- 
continue being  a  member,  he  is  li- 
able to  be  sued  for  his  arrears  of 
subscriptions,  unless  he  can  prove 
that  he  gave  such  notice.  Raggett 
v.  Bishop,  Page  343 

2.  If  the  rules  of  a  dub  be  contained 
in  a  book  kept  by  the  master  of 
the  club,  and  accessible  to  the 
members,  every  member  of  the 
dub  must  be  taken  to  be  acquaint- 
ed with  them.  Raggett  v.  Mus' 
grave,  Bart.  '  556 

COINING  AND  UTTERING 
COUNTERFEIT  COIN. 

1  .A  collar  ofiron,  for  graining  the  edges 
of  counterfeit  money,  is  an  instru- 
ment within  the  sUt.  8  &  9  W.  3, 
c.  26,  s.  1,  though  it  is  to  be  used 
in  a  coining  press.  Rex  v.  Theodore 
Moore,  235 

St.  If  two  prisoners  are  indicted  for 
uttering  a  counterfeit  shilling,  hav- 
ing another  counterfeit  shilling  in 
their  possession,  it  is  not  necessary 
to  prove  with  certainty  which  of 
the  piec^  was  the  one  uttered, 
and  which  was  found  on  them  un- 
uttered,  if  both  the  pieces  of  money 
are  proved  to  be  counterfeit;  and 
if  it  appear  that  the  two  prisoners 
went  to  a  shop,  and  that  one  of 
them  went  in  and  uttered  the  bad 
money,  having  no  more  in  her  pos- 
session, and  the  other  stayed  out- 
side the  shop,  having  other  pieces 
of  bad  money,  both  may  be  con* 
vided;  the  uttering  and  the  posses- 
sion being  both  joint.  Rex  v. 
Skerritt,  427 


COMMISSIONERS. 

If  certain  commissioners  under  a  pri  • 
vate  act  of  Parliament  may  sue  and 
be  sued  by  their  derk,  it  it  not 
cessary,  at  the  trial  of  wm 
brought  in  the  name  ofthe  derk,  to 
prove  that  he  sues  by  their  aadior- 
ity.  TruwhUt  v.  Depree,  Page  557 

COMPENSATION. 
See  Nuisance,  3. 

CONSENT  OF  OWNER. 
See  TniBxa. 

CONSPIRACY. 
See  Joint  Stock  Compant,  5. 

CONSTABLE. 

Ses  False  Imprisonment,  6,  7. 

A  constable  who  delivers  a  copy 
of  his  warrant  to  the  party  grieved, 
cannot  thereby  discharge  himsdC 
unless  the  party  has  thereby  a  right 
of  action  (supposing  the  warrant 
illegal)  against  the  magistrate  un- 
der whom  he  acts.  Sly  ▼.  Sinen- 
son,  464 

CONSTRUCTION. 

See  Word. 

If  one  construction  of  a  charter  party 
be  much  in  favour  of  one  ofthe  par- 
ties, and  an  opposite  coustruciioo 
equally  in  favour  of  the  other,  the 
evidence  of  the  broker  through 
whom  it  is  entered  into,  as  to  win: 
was  said  at  the  time  of  its  execu- 
tion, is  of  too  dangerous  a  nature 
to  be  much  relied  on.  Tayiar  v. 
Briggs,  525 

CONTRABAND. 

If  the  importation  of  certain  goods  be 
prohibited,  and  the  plaintiflT  sell 
such  goods  in  this  country  to  A., 
who  indorses  a  bill  of  excham^e 
to  him  in  payment;  the  plaimiisr 
cannot  recover  on  that  bill,  against 
the  acceptor,  although  there  was 


COPYRIGHT. 

no  evidence  that  the  plaintiff  was 
the  importer  of  the  prohibited 
goods.     Billard  v.  Hayden, 

Page  472 

CONTRACT. 

See  AccEPTANcSy  1. — Public  Housf , 

1. —  UsB  AND  Occupation,  1. 

1.  AstumpsU  on  a  judgment  of  the 
Admiralty  Court  of  Scotland,  which 
gave  interest  on  a  balance  of  ac- 
counts from  \  SI  I  to  the  time  of  pay ^ 
ment.  The  contract  was  by  letter 
nvritten  in  London;  the  services 
v?ere  performed  in  Scotland,  that 
being  the  plaintiff's  place  of  resi- 
dence: Held,  at  Ni.  Pri.  that  a 
contract  made  in  England,  to  be 
executed  in  Scotland,  ought  to  be 
regulated  by  the  rules  of  the  Eng- 
lish law;  and  that  this  contract 
having  been  made  in  England,  inter- 
est could  not  be  recovered,  though 
given  by  the  decree  in  Scotland. 
Amott  V.  Redfem^  88 

2.  In  an  action  on  a  joint  contract 
against  two  defendants,  an  arrange- 
ment proposed  by  one  defendant, 
that  each  should  pay  a  moiety  of 
the  damages,  cannot  be  made,  un- 
less the  other  defendant,  either  in 
person  or  by  counsel,  consents, 
though  it  is  a  relief  of  such  de- 
fendant, who  might  otherwise  have 
execution  taken  out  against  him  for 
the  whole.  Dicldnson  v.  Goom  ^ 
BameSf  194 

CONTRIBUTION. 

See  Partner,  6. 

CONVERSION. 

See  Miller,  1. 

COPYRIGHT. 

No  action  can  be  maintained  for  pi- 
rating a  work  which  professes  to 
be  the  amours  of  a  courtezan,  and 
it  is  no  answer  to  the  objection  that 
the  defendant  is  also  a  vnrong  doer 
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in  publishing  them,  and  that  he 
therefore  ought  not  to  set  up  their 
immorality.  Semble,  that  a  per- 
son being  seen  correcting  the 
manuscript,  is  not  sufficient  evi- 
dence that  the  copyright  of  the 
work  is  his.  Stockdale  v.  Onwhyn^ 

Page  168 

CORPORATION. 

See  Assumpsit,  1,  2. 

COSTS. 
See  Attorney,  ^ 

COVENANT. 

See  Forfeiture,  2. — Bankrupt,  16. 

1.  If  a  covenant  is  entered  into,  that 
if  the  plaintiff  will  procure  the  de- 
fendant to  be  appointed  to  an  office, 
he  will  pay  the  plaintiff  a  share  of 
the  emoluments,  and  this  without 
the  knowledge  of  the  person  who 
has  the  mht  of  appointing  to  the 
office: — This  is  such  a  fraud  on  him 
as  will  avoid  the  covenant,  whether 
the  office  is  lawfully  saleable  or 
not.   Waldo  v.  Martin,  1 

2.  If  there  are  two  parts  of  a  cove- 
nant under  seal,  one  of  them  on  a 
stamp,  and  executed  by  the  de- 
fendant, and  the  other  a  counter- 
part not  stamped,  and  the  party 
who  had  the  custody  of  the  part 
which  was  stamped  at  the  time  of 
bringing  an  action  upon  it  has  lost 
it,  and  it  cannot  be  produced,  he 
may  prove  the  draft  as  secondary 
evidence,  and  is  not  compellable 
to  take  the  unstamped  counterpart 
subject  to  the  objections  that  may 

.  be  made  to  it,  though  he  has  given 
notice  to  produce  it  at  the  trial. 
Munn  V.  Godbold,  97 

8.  If  a  lessor  covenant  in  a  lease  with 
his  lessee  that  he  will,  in  case  the 

Premises  demised  shall  be  burnt 
own,  "  rebuild  and  replace"  the 
same  in  the  same  state  as  they  were 
in  before  the  fire,  he  is  only  bound 
to  restore  the  premises  to  the  state 


sse 


DAY  RULE. 


DEEDS. 


in  which  they  were  when  he  let 
them,  and  not  to  rebuild  any  addi- 
iMnal  parts  which  may  have  been 
erected  by  the  tenant.  Loader  v. 
JSTemp,  Page  375 

COUNTY  COURT. 

See  Sheriff,  S, 

COURT  OF  CONSCIENCE. 
A  Court  for  the  recoTery  of  debts  un- 
der 40*.  may  give  judgment  for  the 
plaintiff,  although  it  appear  the 
debt  was  above  40«.,  if  the  plaintiff 
will  waive  so  much  of  his  debt  as 
wDl  bring  his  claim  under  40s., 
provided  there  be  nothing  in  the 
actofPariiament  constituting  that 
Court  which  prevents  its  so  doing. 
The  judgment  of  a  Court  for  the 
recoveiy  of  debts  under  40*.  is  not 
conclusive ;  but  proof  that  the  plain- 
tiff sued  there  for  the  debt  he  now 
seeks  to  recover,  and  that  his  com- 
plaint was  dismissed  on  merits,  is 
proper  for  the  consideration  of  the 
jury.  Barnes  v.  Winkler,        545 

COURT  MARTIAL. 
See  False  Imprisokkent,  1. 

CREDIT. 
See  Attorhey,  5. 

.  DAMAGES. 
See  Admissioii. — Agreement,  4. — 
Contract,  2.-- Service,  Loss  of,  1. 
AssimpsU  for  goods  sold.     If  a  de- 
fendant say  that  he  owes  the  debt, 
and  that  the  plaintiff  has  applied 
lo  him  to  pay  him,  and  that  he  will 
do  so  as  soon  as  he  can,  but  does 
Aot  mentionany  sum ;  on  this  evi- 
dence the  plaintiff  is  entitled  to  a 
verdict    with    nominal    damages. 
Diuoen  v.  Deveridge^  109 

DATE. 

&e  SlONATTTRE,  1. 

DAY  RULE. 
A  prisoner  in  die  Fleet  prison  had  ob- 


tained a  day  rule  in  the  usual  fora, 
permitting  him  to  go  abroad  to 
transact  his  afiairs,  and  advne  wkk 
his  counsel,  and  to  return  die  onr 
day;  he  went  to  Sadler's  Wefls 
Theatre,  where  he  was  seen  as  bte 
as  half-past  eleven  in  the  evening: 
Heid,  that  if  be  retiHued  withia  the 
ambit  of  the  prison  before  twdre 
at  night,  the  Warden  could  not  k 
liable  in  an  action  for  an  escape, 
notwithstanding  the  abuse  and  mii- 
application  of  £e  rule.  Arfibes  t. 
Bronm,  Pitgc  555 

DEBT. 

See  Statute  of  Frauds,  I. 

In  an  action  for  money  had  and  re- 
ceived, if  it  appear  that  the  deliaid- 
ant  received  the  money  from  die 
plaintiff  tp  carry  to  a  hank«  and 
that  instead  of  so  doins,  the  de- 
fendant kept  it;  the  Judge  wiD 
leave  it  to  the  jury  to  say  whether 
the  defendant  received  it  with  la 
intent  to  stea]  it,  and  then  feUnn 
ously  converted  it ;  and  if  the  jmy 
find  this  in  the  affirmative,  die 
Judge  will  direct  a  verdict  to  be 
entered  for  the  defendant,  and  that 
the  defendant  shall  be  tried  for  die 
felony  on  this  findii^.  Prosscr  v. 
Rowe,  4fl 

DECEIT. 

See  Goods  Retu&nsd,  ]« 

DECLARATION. 

See  Agreement,  5. — ^Maucioos  Ae- 
rest. — Warrakty,  4. 

DEEDS. 

Deeds  ought  to  be  attested  in  the  same 
room  in  which  they  are  executed, 
and  not  carried  away  for  attesta- 
tion; the/ witnesses  ought  to  be 
careful  that  they  hear  the  ftnnal 
words  of  delivery  used ;  and  it  is 
highly  expedient  that  the  party  ex- 
ecuting should  state  that  he  fnfly 
understands  what  he  is  executing. 
But  to  make  die  party  dettgnate 
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ihe  iastrament  in  the  presence  of 
the  witnesses,  as  by  saying  ''this  is 
my  power  of  attorney,"  or  the  like, 
vould  be  laying  down  a  rule  some- 
timea  productive  of  inconvenience. 
Loyd  V.  Freshfield,         Page  ;J25 

DELAY. 

See  Goods  Rbturked. 

DELIVERY  OF  DEEDS. 
See  D££Ds,  1« 

DELIVERY  OF  GOODS. 

See  Miller,  1. 

DELIVERY-ORDER. 

See  Miller,  1. 

The  lodging  a  delivery  order  with  a 
wharfinger  is  sufficient  to  transfer 
the  property  in  goods  lying  at  a 
whan,  without  any  re-weighing  or 
re-housing;  and  if  the  party  giving 
the  order  afterwards  become  bank- 
rupt, his  assignees  cannot  maintain 
trover  under  such  circumstances, 
as  for  goods  in  his  order  and  dispo- 
sition.    Tucker  v.  Ruston^  86 

DEMAND. 

See  Bill  of  Exchange,  2. — For- 
feiture, 1. 

DEMURRAGE. 

If  a  freighter  is  to  discharge  within 
twelve  running  days  after  the  ves- 
sel's arrival,  and  he  is  prevented 
from  discharging,  at  first,  by  reason 
of  other  goods  being  placed  above 
his,  he  must,  when  that  obstruction 
is  removed,  discharge  with  all  rea- 
sonable diligence ;  and  he  is  not,  as 
matter  of  right,  entitled  to  the  whole 
original  nutnber  of  days  from  the 
time  when  he  is  able  to  commence 
discharging.  Rogers  v.  Hunter ^  601 

DEPOSIT. 
See  Public  House,  1. 

DILAPIDATIONS. 

1  •  The  executors  of  a  deceased  in- 
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cumbent  are  not  bound  to  put  the 
rectory  house  into  a  JlnishedstSLte  of 
repair,  but  are  only  bound  to  r0* 
store  what  is  actually  in  decay,  and 
to  make  such  repairs  as  are  abso- 
lutely necessary  for  the  preserva- 
tion of  the  premises.  Percwal 
(Clerk)  V.  Cooke^  Page  460 

2.  If  the  present  incumbent  has  re- 
paired with  timber  which  grew  on 
the  glebe,  the  executors  of  the  late 
incumbent  are  entitled  to  be  allow- 
ed for  the  value  of  such  timber,  in 
the  estimate  of  dilapidations  due 
from  them.  Jbid. 

DISTRESS. 
See  Warehouse,  1. 

1.  A  lodger  may  maintain  an  action 
if  his  goods  are  taken  on  an  exces- 
sive distress  by  the  landlord  of  the 
party  under  whom  he  occupies. 
Fisher  v.  Algar,  574 

2.  The  request  of  the  tenant  will  jus- 
tify the  landlord  in  detaining  the 
goods  of  a  lodger  upon  the  pre- 
mises, beyond  the  proper  time  of 
selling,  if  he  did  not  know  which 
were  the  goods  of  the  lodger,  and 
which  those  of  the  tenant.       Ibid. 

3.  Barges  lying  in  a  river,  close  to  a 
wharf,  and  fastened  to  piles  intend- 
ed partly  for  the  support  of  the 
wharf,  and  partly  that  barges  may 
be  attached  to  diem,  may  be  dis- 
trained for  rent  due  in  respect  of 
the  wharf,  they  being  as  much  on 
the  premises  demised  as  the  nature 
of  the  thing  will  admit  of.  Bus^ 
zard  V.  Capelf  541 

DOCKS. 
See  Acceptance,  1. 

DOUBLE  RENT. 

A  landlord  has  no  right  to  distrain  for 
double  rent  upon  a  weekly  tenant, 
who  holds  over  afler  notice  to  quit. 
SulUvan  v.  Bishop^  359 

DOWER. 

Ejectment  does  not  lie  for  dower 
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which  has  not  been  assigned.   Doe 
d.  NiUi  V.  NtUi,  Page  4S0 

EJECTMENT. 
See  InsolvenTi  1. — Dower,  1. 

1 .  In  an  action  of  ejectment  the  plain- 
tiff must  be  nonsuited,  if  it  be 
proved  that  a  notice  to  quit  at  the 
end  of  six  months  was  given  by  the 
lessor  of  the  plaintiff  to  the  occu- 
pier of  the  premises,  a  short  time 
before  the  bringing  of  the  action. 
Doe  d.  ScoU  V.  Miller,  348 

S.  In  ejectment  by  an  heur-at-law 
against  a  defendant,  who  claims 
under  a  lease  granted  by  an  ances- 
tor of  the  lessor  of  the  plaintiff,  if 
such  lease,  being  in  the  hands  of  the 
lessor  of  die  plaintiff,  be  produced 
at  the  trial  by  him  on  notice,  it  may 
be  given  in  evidence  without  proof 
of  its  execution  \>y  the  subscribing 
witness.  Doe  d.  Tindale  v.  Hem-' 
ming,  462 

EMBEZZLEMENT. 

The  statute  53  Geo.  3,  c.  63,  for  pre- 
venting the  embezzlement  of  secu- 
rities, &c.  by  agents,  applies  only 
to  persons  to  whom  such  securi- 
ties, &c.  are  entrusted  in  the  exer- 
dee  of  their  Junction  or  business, 
Rexy.Prince^  517 

ENTRIES,  OLD. 

See  Parish,  1. 

ESCAPE. 
See  Day-Rule,  1. 

ESTIMATE. 

If  an  engineer  is  employed  by  a  com- 
mittee for  erecting  a  bridge  and 
forming  a  road  to  it,  to  make  an 
estimate  of  the  expense  of  the 
works,  he  is  bound  to  ascertain  for 
himself,  by  experiments,  the  nature 
of  the  soil, — though  a  person  pre- 
viously employed  by  such  commit- 
tee, having  made  the  experiments, 
gives  him,  by  their  desire,  informa- 
tion of  the  result.  Moneypenny  v. 
Hartland,  378 


EVIDENCE. 

U  If  an  engineer^  emplojed  ss 
above,  makes  a  low  estimate,  asad 
thereby  induces  persona  to  sub- 
scribe for  the  execution  of  ihe 
work,  who  would  otherwise  have 
declined  it;  and  it  turns  out  aftc- 
wards  that  such  estimate  is  incor- 
rect, either  from  negligence  or  want 
of  skill,  and  that  the  work  cannot 
be  done  but  at  a  much  greater  ex- 
pense, he  is  not  entitled  to  recover 
any  thingibr  his  trouble  in  making 
such  estimate.  Monemeamy  v. 
Hartland,  Page  378 

EVIDENCE. 

See  Admission. — Aoiiebiisiit, 
Allegation,  1. — Assault,  1, 
Bank  Noras. — Bahkxuft,  14.— 
Check,  1,  2. — Coining  and  Ut- 
tering,   2. CONSTRDCTIOK,   1.— 

Contraband,  1. — CoprmioHT,  1. 
— Covenant,  2. — Damaobs,  1.— 
Ejectment,  2. — False  Imfbisox- 
mbnt,  1,  a. — False  Reprbsex- 
TATioN,  1. — Fine,  1. — ^Foreks 
State,  1 . — Husband  and  Wipe,  2, 
d. — Indictment,  1. — ^Larcrnt,  1, 
2. — ^LiBEL,  2,  S. — Magistrate,  1. 
— Miller,  2. — Parish,  1. — Paei- 
NER,  2. — Patent,  1. — PLRAiuirc, 
1. — Practice,  4, 6,  7. — ^Prombso- 
rt  Note,  1. — Rbgistrt  op  Dseoi, 
1. — Seduction,  1. — Signature,  1. 
Slander,  2. — Stopping  in  TRA2lS^ 
Tu,  1. — Timber,  1- — ^TrrHEs,  2.— 
Warranty,  S. — Will,  1. — Win 
OF  Right,  5. — Writing,  Havd,  1. 

1.  The  fact  of  a  letter  having  been 
sent  to  a  woman  some  years  before 
her  death,  is  not  sufficient  to  laise 
a  presumption  that  sudi  letter  ii  ia 
the  custody  of  her  executrix  three 
or  four  years  after,  as  the  testa- 
trix might  have  destroyed  it  in  her 
lifetime.     Dretf  t.  DumbonmgL 

m 

2.  A  person  to  whom  certain  letteni 
required  to  be  produced  on  a  di^ 
were  written,  said  that  he  had  search-' 
ed  in  a  particular  box  in  mhidi  he 
thought  he  had  put  them»  witfaoot  be- 
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Mg^ble  to  find  them,  but  added,  that 
he  thought  they  were  somewhere  in 
his  possession,  but  that  he  had  not 
searched  in  any  other  place  than 
the  box: — Heldt  that  enough  had 
not  been  done  to  let  in  secondary 
evidence  of  the  contents  of  the  let- 
ters. BHgk  T.  WeUesky,  400 
3«  Evidence  of  reasonable  suspicion 
of  felony  may  be  given  in  mitiga- 
tion of  damages,  in  an  action  of 
fidse  imprisonment.  Chinn  v.  ilfar- 
m,  361 

4.  In  aisumptk  on  an  attorney's  bill, 
where  the  charges  are  for  business 
done  for  two  persons,  partners,  if 
one  only  is  sued,  and  there  is  no 
plea  in  abatement,  the  other  may  be 
called  as  a  witness  for  the  plaintiff. 
PawceU  V.  Wrathall,  505 

5.  The  Judges  will  not  in  general  ad- 
mit an  accomplice  as  king's  evi- 
dence, though  applied  to  for  that 
purpose  in  the  usual  way  by  the 
counsel  for  the  prosecution,  if  it  ap- 
pear that  such  accomplice  is  charg- 
ed with  any  other  felony  than  that 
on  the  trial  of  which  he  is  to  be  a 
witness.  411 

6.  If  a  prisoner  in  gaol  on  a  charge  of 
felony  ask  the  turnkey  of  the  gaol 
to  put  a  letter  into  the  post  for  him, 
and  after  his  promising  to  do  so 
the  prisoner  give  him  a  letter  ad- 
dressed to  his  father;  and  the  turn- 
key, instead  of  putting  it  into  the 
post,  transmit  it  to  the  prosecutor, 
this  letter  is  admissible  in  evidence 
against  the  prisoner,  notwithstand- 
ing themanner  in  which  it  was  ob- 
tained.    Rex  V.  Derringtorif    418 

7.  On  an  indictment  for  a  larceny, 
if  the  prosecutor  rests  his  case  on 
the  prisoner's  recent  possession  of 
the  goods,  and  the  prisoner  call 
a  witness  to  prove  that  he  (the  pri- 
soner) bought  them  of  J.  S. ;  if  the 
prosecutor  call  J.  S.,  he  can  only 
ask  him  as  to  such  matters  as  go 
to  negative  the  prisoner's  case,  and 
cannot  prove  by  him  that  he  saw 


the   prisoner  commit    the    thefl. 
Rex  V.  Stimpson,  P^g^  ^1^ 

8.  If  the  declaration  of  the  prisoner, 
in  which  she  asserts  her  innocence, 
be  given  in  evidence  on  the  part  of 
the  prosecution,  and  there  be  evi- 
dence of  other  statements  confess- 
ing guilt,  the  Jud^e  will  leave  the 
whole  of  the  conflicting  statements 
to  the  Jury  fdr  their  consideration ; 
but  if  there  be  in  the  whole  case 
no  evidence  but  what  is  compati- 
ble with  the  assertion  of  innocence 
so  given  in  evidence  for  the  prose- 
cution, the  Judge  will  direct  an  ac- 
quittals    Rex  V.  Jones^  629 

EXECUTION. 

See  Sheriff,  1. 

EXECUTOR. 

See  StATUTB  OF  Limitations,  1.— 
Witness,  5, — Trovee,  3. 

FABRICATION  OF  SHARES. 
See  Joint  Stock  Company,  3. 

FALSfe  IMPRISONMENT. 
See  Brother,  1. 

1.  Action  for  false  imprisonment  by 
a  master  of  a  man  of  war  against  his 
captain.  The  defendant  pleaded 
two  sets  of  pleas.  The  first  set 
stated  that  he  imprisoned  the  plain- 
tiff in  order  to  bring  him   to  a 

.  court  martial  for  disobedience  of 
his  orders,  quarrelling,  &c.  The 
second  set  averred,  that  the  im- 
prisonment took  place  in  conse- 
quence of  charges  brought  against 
the  plaintiff  by  a  superior  officer. 
The  sentence  of  a  court  martial 
held  to  investigate  the  charges  is 
not  receivable  in  evidence  on  this 
state  of  the  pleadings;  but  to  make 
it  so,  it  should  be  pleaded  as  an 
estoppel;  and  it  is  open  to  the  Jury^ 
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if  they  believe  that  the  imprison- 
ment took  place  on  the  charges 
stated  in  the  first  set  of  pleas,  to  in- 
quire into  the  truth  of  those 
charges,  notwithstanding  the  deci- 
sion of  the  court  martial  upon 
them.     Hannaford  v.  Hunn^ 

Page  148 

%,  If  three  defendants  have  jointly  im- 
prisoned the  plaintiff,  the  declara- 
tion of  one  of  the  defendants,  made 
three  weeks  after,  in  the  absence  of 
the  others,  tending  to  shew  that  the 
imprisonment  arose  from  malice,  is 
admissible  in  evidence  in  an  action 
for  false  imprisonment  brought 
against  all  the  three.  Wright  v. 
Courts  2$2 

9.  If  in  an  action  for  false  imprison- 
ment two  of  the  defendants  are  ac- 
quitted, because  they  were  consta- 
bles, and  the  venue  was  not  laid  in 
the  proper  county,  another  defend- 
.  ant  is  not  entitled  to  be  acquitted 
as  acting  in  their  aid,  if  in  his  plea 
he  state  that  he,  **  as  owner  of  a 
certain  house,  and  the  other  de- 
fendants as  constables  acting  in  his 
aid^  took  the  plaintiff,  &c."  Bond 
V.  Rwtf  342 

4.  If  a  party  be  turning  towards  the 
wall  in  the  street  at  night  for  a  par- 
ticular occasion,  a  watchman  is  not 
justified  in  collaring  him  to  prevent 
his  so  doing.  Booths,  Hanley,   288 

5.  If  a  constable  tell  a  person  given 
into  his  charge,  that  he  must  go 
with  him  before  a  magistrate,  and 
such  person  in  consequence  goes 
quietly,,  without  any  force  being 
used  by  the  constable,  it  is  a  suf- 
ficient imprisonment  to  support  an 
action  of  trespass.  Chinn  v.  Morris^ 

361 

6.  If  a  reasonable  charge  of  felony 
be  made  against  a  person,  who  is 
given  in  charge  to  a  constable,  the 
constable  is  bound  to  take  him, 
and  will  be  justified  in  so  doing, 
although  the  charge  may  turn  out 
to  be  unfounded.     If  a  person  be 


taken  by  a  private  individual  with- 
out warrant,  on  suspicion  of  felo- 
ny, and  will  not  tell  his  name,  snd 
otherwise  conducts  himself,  so  as 
to  excite  suspicion;  this  only  goes 
in  mitigation  of  damages,  if  it  tuni 
out  that  no  felony  was  comniitted. 
I'he  Stat.  3  Geo.  4,  c.  55,  %.  21, 
which  relates  to  the  appreheoBMm 
of  reputed  thieves  viixhofit  warrsst, 
only  extends  to  persons  generally 
reputed  to  be  thieves,  and  not  to 
persons  suspected  of  a  particulir 

,    thefl.     Cowles  r,  Dunbar^ 

Page  565 

7.  If  A«  imprison  B.,  and  in  coDtiD- 
uation  of  that  imprisonment  A.  de- 
liver B.  to  the  charge  of  C,  wl» 
keeps  B.  in  custody,  the  acts  and 
declarations  of  C.  are  evidence 
against  A.  in  an  action  for  ftbe 
imprisonment.  Powell  v.  HodgettSy 

W 

S.  In  an  action  for  false  impriaoD- 
ment,  the  defendant  justified  un- 
der the  1  Geo.  4,  c.  56  (connnoD- 
ly  called  the  petty  trespass  act),  as 
the  owner  of  land  on  which  the 
plaintiff  was  trespassing.  It  was 
held  that  to  make  out  his  jostifict- 
tion,  he  must  give  positive  proof  of 
actual  damage  being  done,  so  as  to 
enable  the  Jury  to  decide  on  the 
quantum  of  it;  and  that  the  Jnxy 
were  not  to  presume  damage  Iroa 
the  mere  fact  of  a  trespass  being 
committed. — Semhle^  that  the  prin- 
ciple of  this  decision  will  apply  to 
the  substituted  provisions  of  the 
7th  &  8th  Geo.  4,  c.  30«  the  aboTe 
act  of  1  Geo.  4,  having  been  whol- 
ly repealed  by  the  7  &  8  Geo.  4, 
c.  27.     Butler  v.  Twrley,        585 

FALSE  REPRESENTATION. 

If  the  declaration  state  that  the  de- 
fendant falsely  represented  that  is 
his  public-house  "  his  returns  had 
averaged  and  then  averaged  300(. 
a  month" — this  allegation  is  proved 
by  evidence  that  he  said  he  was 
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**  doing  3001.  a  month  m  the  house" 
— the^ct  thathenamedhis  brewer, 
and  kept  a  pass-book  of  his  beer 
and  spirits,  and  that  the  plaintiffs 
neither  enquired  of  the  brewer  nor 
asked  for  the  pass-book,  do  not  go 
in  bar  of  the  action,  but  are  fit  mat- 
ter for  the  consideration  of  the  tTury 
.  on  the  question  whether  the  defend- 
ant practised  a  fraud  and  deceit  on 
the  plaintiffs.     Bowring  v.  Stevens^ 

Page  337 

FALSE  RETURN. 

-  Ay^eWaiT,  1. 

FELONY. 

See  Debt,  1. — Inbictmsnt,  2. — 
Forgery,  1. 

FELONIOUS  TAKING. 

See  HORSE-STEALINO,    1. 

FEME  SOLE. 
See  Husband  and  Wife,  5. 

FINE. 

A  fine  being  levied  '^of  12  messuages, 
&c.  and  20  acres  of  land,"  if  it  ap- 
pear that  there  are  1 9  houses  on  the 
conusor's  land  in  that,  place,  this  is 
such  an  ambiguity  in  the  fine  as  to 
let  in  parol  evidence  to  shew  what 
part  of  the  property  was  meant  to 
be  included  in  the  fine,  though  the 
whole  of  the  land  the  conusor  had 
was  under  20  acres.  Denn  d.  Bulke^ 
ley  V.  Wilfordy  I IS^  Addenda^   iii. 

FLEET  PRISON. 
See  Day  Rule,  1. 

FORCIBLE  ENTRY  OR  DE- 
TAINER. 

To  constitute  a  forcible  entry  or  for- 
cible detainer,  it  is  not  necessary 
that  any  one  should  be  assaulted, 
but  only  that  the  entry  or  detainer 
should  be  with  such  numbers  of 
persons  and  shew  of  force  as  is  cal- 
culated to  deter  the  rightful  owner 
from  sending  the  persons  away,  and 


resuming  his  own  possession.  Mil- 
ner  v.  Maclean^  Page  17 

FORFEITURE. 

See  Ejectment,  1. 

1.  To  support  an  ejectment  on  a  for- 
feiture of  a  lease  by  non  perform- 
ance of  a  covenant,  if  the  covenant 
be  to  do  an  act,  the  lessor  of  the 
plaintifif  must  give  some  evidence 
of  the  omission  of  the  act ;  and  if 
the  covenant  be  for  payment  of 
rent,  the  lessor  of  the  plaintiff  must 
prove  a  J  demand  of  such  rent. — 
Doe  d.  Chandless  v.  Robson,    24iS 

2.  If,  on  the  trial  of  an  ejectment 
against  the  assignee  of  a  tenant,  on 
a  forfeiture  of  a  lease  by  breach  of 
covenant,  it  appear  that  the  land- 

•  lord  so  acted  as  to  induce  the  te- 
nant's assignee  to  believe  that  the 
latter  was  doing  all  that  he  ought — 
the  landlord  cannot  recover,  though 
the  covenants  be  actually  broken, 
and  there  be  neither  release  nor  a 
dispensation  on  the  part  of  the  land- 
lord.    Doe  d.  Knight  v.  Rowe,  246 

FOREIGN  STATE. 

If  a  foreign  state  is  recognized  by  this 
country,  it  is  not  necessary,  to  sup- 
port an  allegation  which  describes 
it  as  a  state,  to  prove  that  it  is  in 
fact  an  existing  state ;  but  if  it  be 
not  so  recognized,  then  such  proof 
becomes  necessary,  and  may  be  ad- 
mitted.— If  a  body  of  persons  as- 
semble together  to  protect  them- 
selves, and  support  their  own  inde- 
pendence, and  make  laws,  and  have 
courts  of  justice,  that  is  evidence  of 
their  being  a  state,  and  it  makes  no 
difference  whether  they  formerly 
belonged  to  another  country  or  not, 
if  they  do  not  continue  to  acknow- 
ledge it,  and  are  in  possession  of  a 
force  sufficient  to  support  them- 
selves in  opposition  to  it.  Yrisarri 
V.  Clement,  223 

2.  A  foreigner  lias  no  right  to  nego- 
tiate in  England  a  loan  for  the  use 
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of  a  state  which  has  separated  itself 
from,  and  is  at  war  with  one  of  Eng- 
land's allies  (such  state  not  being  at 
the  time  recognized  by  England), 
without  the  permission  of  the  Eng< 
lish  government;  and  if  a  letter  in 
an  Enghsh  newspaper  merely  ani- 
madvert, though  in  the  strongest 
terms,  upon  the  illegality  of  such  a 
transaction,  it  is  no  libel:  other- 
wise, if  it  go  beyond  that,  and  im- 
pute a  moral  fraud  to  the  party  en- 
gaged in  it.     Yrisarri  v;  Clement^ 

Page  223 
3.  If  in  the  inducement  in.  a  declara- 
tion in  an  action  for  a  libel,  two 
places  are  described  as  "  states,*' 
and  in  the  libel  itself  allusion  is 
made  to  one,  and  the  other  is  actu- 
ally mentioned  under  the  title  of  a 
"  neighbouring  state,"  it  is  not  ne- 
cessary that  the  plaintiff,  at  the 
trial,  should  prove  that  either  of 
them  were  in  fact  states.  Ilnd, 

FORGERY. 

If  a  second  uttering  be  made  the  sub- 
ject of  a  distinct  indictment,  it  can- 
not be  given  in  evidence  to  shew  a 
guilty  knowledge  in  a  former  utter- 
ing.    Rex  V.  SmUhf  638 

FRAUD, 

See  Covenant,  1. 

FRAUDS,  STATUTE  OF. 

See  Publication  in  Numbers,  1. 

A  mother  took  her  son  to  school,  and 
saw  the  master,  but  no  evidence 
was  given  of  what  passed  at  that 
time.  Afterwards,  a  bill  was  de- 
livered to  the  boy's  uncle,  who  said 
it  was  quite  right  to  deliver  the  bill 
to  him,  for  he  was  answerable : — 
Held,  that  the  statute  of  frauds  did 
not  apply,  and  it  was  proper  to  leave 
it  to  the  Jury  to  say,  under  those 
circumstances,  whether  the  original 
credit  was  not  given  to  the  uncle. 
Darnell  v.  Trait,  82 


GOODS  RETURNED. 

If  a  person  purchases  an  artide,  and 
suffers  it  to  remain  on  his  premises 
for  two  months,  withoot  ezamiiii- 
tion,  and  then  finds  it  to  be  unfit 
for  use,  he  cannot,  after  that  ki^ 
of  time,  avail  himself  of  the  objec- 
tion in  answer  to  an  action  fivr  cfae 
price,  unless  some  deceit  has  ben 
practised  with  regard  to  die  artide. 
Percival  v.  Blake,  Page  514 

HEALTH. 

See  Nuisance,  2. 

HORSE. 
See  Warranty,  !»  2,  S,  4. 

HORSE-RACE. 

If,  to  Qualify  a  horse  to  start  bt  s 
certam  stwe»  it  should  have  beca 
r^ularly  hunted  with  the  homdf 
of  Sir  T.  Af.,  it  is  not  neoevaiy 
that  the  horse  should  have  beeo 
hunted  every  day  the  hounds  wot 
out,  but  once  hunting  with  Aom 
bounds  is  not  sufficient  If  a  ntt 
be  advertised  to  take  place  a^ 
der  certain  conditioni»  the  ^akt- 
holder  cannot  waive  any  of  tk 
conditions  without  the  oomem  d 
the  whole  of  the  subscriben ;  asd 
if  the  plaintiffs  horse  wai  dis- 
qualified, as  not  being  withia  the 
description  of  horses  that  were  tt 
run,  he  cannot  recover  fatck  Ui 
original  share  of  the  stake,  if  I* 
was  aware  of  the  disqualifioM 
and  was  guilty  of  a  misrepicieBis- 
tion.     ffeller  t.  Deakms,      M 

HORSE-STEALING. 

If  a  thief  go  to  an  inn,  and  intesdiBg 
to  steal  a  horse,  direct  the  older  lo 
bring  out  his  horse,  pointiDg  to  tbc 
of  the  prosecutor*  and  the  older  it 
his  desire  lead  out  the  hone  ftr 
the  prisoner  to  moimt  -thii  ^  * 
sufficient  taking  by  the  pmosff  ^ 
support  an  indictment  bahant' 
stealing.    Rex  t.  Pkmmh      ^ 
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HUSBAND  AND  WIFE. 
See  La&csnt,  1. 

1 .  If  a  wife  qiiits  her  husband's  bouse 
under  a  fiur  apprebeosioii  of  per- 
sonal Tioleooe,  uiat  is  equivaleiit  to 
her  busbmd's  tumiDg  her  out  of 
doors;  and  improper  restraint  of 
her  persoa  in  a  mad-house  is,  for 
Asm,  purpose,  personal  violence;  and 
therefore  a  party  supplying  her  with 
necessaries  may  recover  for  them 
against  the  husband.    If  she  quits 
her  husband's  house  because  he 
brought  a  common  woman  to  reside 
in  it,  that  is  also  a  sufficient  reason 
for  her  going ;  and  if  the  husband 
is  sued  for  necessaries  supplied  to 
her,  it  is  no  answer  to  the  action, 
that  she  had  committed  adultery 
previous  to  the  credit  being  given, 
if  the  husband  did  not  know  it  till 
after  the  credit;  nor  that,  after  the 
credit,  she  obtained  a  decree  for 
alimony,  which  alimony  was  to  re- 
late back  to  a  period  before  the 
credit.    Hauliston  v.  Smyth^ 

Page%% 
2.  If,  to  rebut  the  presumption  that  a 
wife  lefk  her  husband's  house  from 
his  cruel  treatment  of  her,  letters 
written  by  her  to  her  husband  in 
affectionate  terms  are  ofibred  in 
evidence,  it  must  be  proved  at  what 
time  they  were  written,  or  they  are 
not  admissible  in  evidence:  and 
the  dates  of  them  are  not  sufficient 
proof  of  the  times  at  which  they 
were  written.     S.  C  24 

3.  The  minute-book  of  the  Consisto- 
rial  Court  is  sufficient  evidenci:*  of 
a  decree  for  alimony  pronounced 
in  that  Court,  without  such  decree 
being  drawn  up  in  form.     S.  C, 

25 

4.  If  a  husband  and  wife  are  living 
together,  and  business  is  carried  on 
in  the  house  in  which  they  live, 
though  the  wife's  name  only  ap- 
pears in  the  purchase  of  goods,  in 
the  parish  rates,  and  in  a  contract 
with  the  parish  officers,  yet  the 


husband,  partaking  of  the  profits 
of  the  trsde,  and  being  aware  of, 
and  assenting  to  the  dealings,  is 
liable  in  an  action  for  goods  deli- 
vered ,at  their  house  for  the  pur- 
poses of  this  trade,  though  the  bflls 
of  parcels  are  headed  in  the  wife's 
name.    Petty  v.  Anderson^ 

Page  88 

5.  If  a  feme  tole  is  carrying  on  a 
trade,  and,  before  her  marriage, 
conveys  her  "  stock  in  trade,  fur- 
niture, and  other  articles  belonging 
to  her  in  and  about  the  said  busi- 
ness" to  a  trustee  for  her  separate 
use,  and  then  marries,  such  pro- 
perty is  not  liable  to  be  taken  in 
execution  for  the  debts  of  her  hus- ' 
band,  though  some  of  the  articles 
have  been  disposed  of,  and  others 
purchased  for  her  use  in  their  stead. 
Dean  v.  Bronm^       62,  Addenda  i 

6.  If  a  tradesman  bring  an  action 
against  a  husband  for  goods  fur- 
nished to  his  wife  whik  she  was 
living  apart  from  her  husband,  it  is 
for  him  (the  tradesman)  to  shew, 
that  her  so  living  proceeded  from 
some  cause  which  would  justify  it. 
Mamwaring  v.  LesUe^  507 

IDIOT. 
See  Bbothkb,  1. 

INDICTMENT. 

See  Addition,  1. — Brotbss,  1.— 
Evidence,  5. — Joint-stock  Com- 
pany, 3. — Nuisance,  2,  3. — Peb- 

JUBT,  1. 

1.  It  is  no  objection  to  evidence  on 
an  indictment  for  felony,  that  it  also 
goes  to  shew  the  prisoner  guilty  of 
another  felony.    Rex  v.  Jfefoore, 

235 

2.  An  indictment  charging  that  a  pri* 
soner  "  did  felonioufliy  and  malici- 
ously, with  intent  to  extort  money^ 
charge  and  accuse  A.  B.  with  hav« 
ing  committed  the  horrible  and  de- 
testable crime,  &c.,  and  felonious* 
ly,  &c.  menace  and  threaten  topro^ 
secuie  the  said  A.  B.  ftc**  is  not 
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INSOLVENT. 


JOINT-STOCK  COBfPANY. 


good  under  the  stat.  4  Geo.  4,  c.  54, 
«.  ^.  But  if  the  indictment  follow 
the  statute,  and  the  evidence  be  of 
«  threat  to  proiecute^  the  Judge 
will  leave  it  to  the  jury  to  say  whe-. 
tfaer  that  was  not  a  threatening  to 
accuse.  Rexv^Jbgood,    Page  ^36 

INITIAL. 

iS'^e  Sign  ATURE9  1. 

INSOLVENT. 

See  Assignee,  1. 

1.  The  provisional  assignee  of  the  In- 
solvent Debtors'  Court  may  main- 
tain ejectment  for  the  property  of 

.  the  insolvent,  notwithstanding  the 
provisions  of  the  1  Geo.  4,  c.  119, 
and  the  3  Geo.  4,  c  123.  Doe  d. 
Clark  v.  Spencer^  79 

£•  If  an  insolvent  in  his  schedule 
describe  a  bill  of  exchange  as  in 
the  hands  of  D.,  that  is  suffident  to 
discharge  him  from  his  liability, 
though  D.  may  have  indorsed  it 
over.  And  if  he  state  it  in  his ' 
schedule  as  drawn  by  himself  on  M., 
whereas  it  was  drawn  by  M.  on  him, 
it  will  be  for  the  jury  to  say,  whe- 
ther they  are  satisfied  that  the  same 
bill  was  meant,  and  whether,  if  it 
were,  they  think  the  misdescription 
was  by  mistake,  or  meant  to  mis- 
lead any  one ;  for  if  they  think  the 
same  bill  was  meant,  and  that  the 
misdescription  was  by  mistake,  it 
is  a  good  discharge.  Nias  v.  ^t- 
chohon,  120 

3.  An  insolvent  debtor  is  not  a  com- 
petent witness  for  the  plaintiff  in  an 
action  by  his  assignee  to  recover  a 
sum  due  for  work  done  by  him  be- 
fore bis  insolvency.  fVilkms  v. 
Ford,  344 

4.  The  interest  of  an  insolvent  debt- 
or in  premises  held  by  him  from 
year  to  year,  under  an  agreement 
for  a  lease,  passes  by  the  assign- 

>  ment  to  the  provisional  assignee,  so 
as  to  prevent  the  insolvent  from 
maintaining  ejectment  against  his 
tenant  with  respect  to  the  same. 


notwithstanding  no  act  has  been 
done  by  such  provisional  assignee, 
to  shew  his  acceptance  or  Iniie* 
fuaal  of  the  lease.  Doe  d.  Palmer 
V.  Andrewet,  P<^  593 

INSURANCE. 

One  of  the  conditions  in  a  policy  of 
insurance  from  fire  stated,  that  if 
any  difference  should  arise  on  any 
claim,  it  should  be  immediately  sob- 
mitted  to  arbitration,  and  after  di- 
recting how  the  arbitrators  should 
be  chosen,  added,  that  no  compen- 
sation should  be  payable  until  after 
an  award  determining  the  amount 
thereof  should  be  duly  made. — It 
was  held,  that  the  assured  migiit 
maintain  an  action  on  such  p^ 
cy,  notwithstanding  the  condition, 
where  it  appeared  that  the  inswcn 
denied  the  general  right  of  the  as- 
sured to  recover  anything,  and  did 
not  merely  question  the  am«Mmt  of 
damage.  Goldstone  v.  Osbam,  530 

JOINT-STOCK  COMPANY. 
See  pROMissoaY  Note,  2. 

1.  Ifpersons  connect  themselves  with 
a  company  of  this  description,  diey 
are  every  one  of  them  liable  to  pay 
the  demands  upon  it.  Keasiey  v. 
Codd,  408 

2.  A  company  formed  for  the  p«r- 
pose  of  making  a  lail-wayt  one  of 
the  regulations  of  which  was,  that 
15,000  shares  of  50L  each  sbonU 
be  raised,  and  then  that  lypjicatirm 
should  be  made  to  Parliaineat,  and 
which,  after  continuing  for  ladier 
.apore  than  a  year,  waa  dissolved, 
because  no  ehgible  line  of  nad 
could  be  found,  is  not  an  illegal 

•  company  under  the  act  6  Geo.  1, 
c.  18,  so  as  that  a  party  who  has 
bought  shares  may  on  that  mxnum 
recover  back  the  money  for  thess : 
but  if  the  party  who  has  sold  shares 
has  not  complied  with  a  rcgnlatioB 
of  the  company,  stating  that  afl 
transfers,  to  be  valid,  most  be  ap- 
proved by  a  committee^ — so  thii 
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A\b  tnaafex  to  hhn  was  not  a  legal 
transfer, — a  person  who  has  pur- 
chased of  him  may  recover  the  mo- 
ney paid,  on  fiie  ground  that  the 
consideration  has  &iled,  though  he 
did  not  tender  back  the  scrip  re- 
ceipts he  received.  Kempson  v. 
Saunders^  Page  366 

See  ako  Maadihy  ▼•  Le  Blanc^  409 
2.  If  a  person  who  is  the  inventor  of 
a  scheme  get  gentlemen  to  act  as  a 
committee,  with  intention  of  form- 
ing a  joint-stock  company  to  carry 
it  into  effect,  and  he  himself  act  as 
secretary  to  the  committee,  he  can- 
not maintain  an  action  against  one 
of  the  committee  for  his  services  as 
such  secretary,  or  for  his  trouble, 
or  for  journeys  he  undertakes  in 
furtherance  of  the  execution  of  the 
scheme.     Parian  \,  Fry ^  311 

3.  If  persons  conspire  to  fabricate 
shares  in  addition  to  the  limited 
number  of  which  a  joint-stock  com- 
pany, according  to  its  rules,  con- 
sists, in  order  to  sell  them  as  good 
shares,  they  may  be  indicted  for  it, 
notwithstanding  any  imperfection 
in  the  original  formation  of  the 
company.  Whether  scrip  receipts, 
given  by  the  bankers  of  such  a  com- 
pany in  return  for  sums  paid  as  de- 
posits, can  be  properly  described  as 
shares  in  the  indictment,  qwere. 
Rex  V.  Mottj  521 

JUDGMENT. 

See  Court,  1. 

JURY,  SPECIAL. 

Where  a  case  turned  solely  on  a  ques- 
tion of  law,  and  there  was  no  fact 
in  dispute  between  the  parties,  the 
Lord  C.J.  refused  to  certify  for  the 
special  jury.   Wemys  y»  Greennoad^ 

483 

KING'S  EVIDENCE. 
See  EvmsHCE,  5. 


LANDLORD  AND  TENANT. 

See  Allsoatiov,  2. 

A.  makes  an  agreement  with  B.  for 
the  sale  of  premises,  at  the  time  in 
the   possession    of  C,  under  an 
agreement  for  four  years,  (three  of 
which  have  expired),  and  under- 
takes to  B.  that  he  will  do  such  re- 
pairs as  are  lefk  undone  by  C.  at 
the  expiration  of  his  (C.'s)  tenancy. 
B.  makes  an  agreement  with  C,  in 
pursuance  of  which  C.  quits  before 
the  end  of  the  four  years,  leaving 
the  premises  out  of  repair. — Sent' 
ble,  that  A.  is  bound  to  perform 
the  repairs  at  the  time  of  C.'squit-» 
ting,  though  it  is  before  the  expira- 
tion of  the  tenancy  created  by  the 
agreement  between  A.  and  C.     If 
the  declaration  in  an  action  by  B. 
against  A.  aver  that  C.  did  not 
leave  the  premises  in  good  repair 
at  the  expiration  of  his  tenancy  ^  the 
agreement  between  A.  and  C.  need 
not  be  produced  to  prove  such 
averment.   Goodson  v.  Gouldsmith, 

Page  555 

LARCENY. 

See  Evidence,  7. 

1.  If  a  man  and  woman  be  indicted 
for  a  larceny,  the  latter  as  a  single 
woman,  it  is  not  sufficient  to  entitle 
her  to  an  acquittal  on  the  ground 
of  coercion,  to  prove  both  jointly 
committed   the  offence,  and   that 
she  had  lived  with  the  man  for  two 
years,  and  was  reputed  his  wife — 
but  such  evidence  must  be  given  as 
to  satisfy  the  Jury,  that  the  pri- 
soners are  in  fact  married  persons, 
though  it  is  not  absolutely  neces- 
sary to  prove  the  actual  marriage 
of  the  parties.  Rex  v.  Hassall^  434 

2.  If  the  only  evidence  against  a  pri- 
soner indicted  for  larceny  be,  that 
the  goods  were  found  in  his  pos- 
session sixteen  months  after  they 
had  been  ttden,  the  Judge  wiU  df- 
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visits  from  the  defendant  in  the 
capacity  of  a  suitor.  '  Daniel  v. 
Bowles,  Page  553 

2.  To  support  an  action  for  a  breach 
of  promise  of  marriage,  if  the  de- 
fendant has  not  married  another, 
there  must  be  evidence  of  an  offer 
to  marry  on  the  part  of  the  plain- 
tiff and  a  refusal  by  the  defendant. 
But  if  the  plaintiff's  father  went  to 
the  defendant,  and  asked  him  if  he 
intended  to  fulfil  his  engagements 
to  his  daughter,  and  he  replied  cer- 
tainly not ;  proof  of  this  will  be 
sufficient    Gough  v.  Farr,       631 

MASTER  AND  SERVANT. 

1.  If  an  agreement  be  entered  into  for 
•   the  employment  of  a  clerk  for  four 

years,  from  Uie  1st  of  January, 
1823,  at  a  salary  of  400/.  a-year, 
and  the  clerk  be  paid  up  to  the 
1st  of  January,  1825;  and  in  July, 
1 825,  the  clerk  is  dismissed  from 
his  employment,  he  may  commence 
an  action  in  Michaelmas  Term, 
1825,  though  at  that  time,  accord- 
ing to  the  agreement,  a  year's  sa- 
lary would  not  be  due.  Pagani  v. 
'  Gandolfi,  370 

2.  If  a  clerk  be  engaged  at  a  salary  of 
100/.  a  year,  and  have  received  his 
wages  up  to  a  certain  time,  and 
serve  for  some  time  longer,  and  then 
leaves  the  service  before  the  year 
expires,  without  due  cause  and 
without  any  notice ; — whether  he  is 
entitled  to  recover  wages  up  to  the 
time  of  his  quitting — Qucere.  At 
all  events,  hp  is  liable  to  a  cross 
action  for  leaving  the  service  with- 
out notice.     Huttman  v.  Boulnois, 

510 

3.  The  law  founded  upon  usage, 
which  justifies  the  discharge  of  do- 
mestic servants  on  giving  a  month's 
notice,  though'  there  was  a  yearly 
hiring,  does  not  apply  to  a  person 
in  the  situation  of  a  clerk  to  an  ar- 
my agent  receiving  a  salary  of  500/. 
a-year.    Beestm  v.  CoUyer,    607 


MESNE  PROFITS. 

In  an  action  for  mesne  profits,  the 
judgment  in  ejectment  is  ooodu- 
sive  of  the  plaintiff's  right  Co  the 
premises  from  the  day  of  the  de- 
mise laid  \ti  the  declaration  in  eject- 
ment, but  is  no  proof  of  the  de- 
fendant's possession  at  that  time. 
The  consent  rule  admits  the  pos- 
session at  the  time  of  the  service  of 
the  declaration  in  ejectment ;  but  if 
the  plaintiff  intends  to  go  lor  pro* 
fits  antecedent  to  that  time,  he 
must  give  distinct  evidence  of  the 
defendant's  possession.  Dodmell  t. 
Gibbs,  Page  615 

MILLER. 

1 .  If  the  miller  to  a  vendor  of  con  re- 
ceive an  ocder  from  such  vendor  to 
deliver  a  quantity  of  flour  to  the 
vendee,  and  actually  ddiver  a  part 
under  several  sub-orders  firom  the 
agent  of  the  vendee,  and  afterwards 
refuse  to  deliver  the  remainder  on 
the  ground  of  his  having  no  more 
of  the  vendor's  flour  in  his  posses- 
sion ;  the  vendee  may  maintain  tro- 
ver against  him,  and  will  not  be  pat 
to  bring  a  special  action  of  ounip- 
sU  on  an  implied  promise  to  delirer 
the  whole.     Stmih  v.  Cook,     276 

2.  Where  goods  have  been  aold  by  a 
miller,  under  circumstances  wludi 
give  him  the  right  of  refusing  to 
deliver  them,  evidence  of  the  i^ol- 
vent  state  of  the  buyer's  circum- 
stances cannot  be  received  in  an  ac- 
tion of  trover,  brought  by  the  in- 
dorsee of  the  bill  of  lading  agaiut 
the  wharfinger^  of  the  miller,  nnJcsi 
such  evidence  can  be  brought  home 
to  the  knowledge  of  the  plamti£ 
HolUday  v.  Mann,  509 

MONEY  HAD  AND  RECEIVED, 

See  Bankropt,  13. 

The  brokers  to  certain  ship-owncn 
charged  their  employers   oertaia 


I 


NEGUOENCE. 

sums  of  money  for  wo^k  done  to 
their  ships,  under  the  he^d  of  steve- 
dore. The  labour  of  a  stevedore 
was  performed  by  a  roan  whom 
they  employed,  and  to  whom  they 
paid  several  sums  of  money,  but 
far  less  in  amount  than  their  own 
charges ;  the  ship-owners  were 
aware  that  the  brokers  charged 
them  more  than  they  paid  the 
workmen,  but  made  no  objection 
on  account  of  their  zeal  and  dili- 
gence :  Held,  that  one  of  the  work- 
men, under  such  circumstances, 
could  not  maintain  an  action  for 
the  larger  sums  received  by  the 
brokers,  as  money  had  and  received 
to  his  use.     Wilson  v.  Cohen^ 

Page  363 ' 

MORTGAGE  OF  A  SHIP. 

If  the  brokers  to  the  mortgagee  of  a 
ship,  who  has  taken  possession,  re- 
ceive the  freight,  it  is  not  recover- 
able from  them  in  an  action  of  a^- 
sumpsxt  by  the  assignees  of  the 
mortgagor,  (he  having  become  a 
bankrupt,)  if  a  sum  equal  in  amount 
has  been  applied  by  the  mortgag{?e 
to  the  payment  of  the  seamen's 
wages.     Dean  v.  M^Ghie,        387 

NEGLIGENCE. 

In  an  action  on  the  case  against  an  at- 
torney for  negligence,  if  the  decla- 
ration state  that  the  plaintiff  retain- 

.  ed  him  to  see  if  a  certain  security 
were  good,  and  that  he  accepted 
the  retainer  and  neglected  his  duty, 
and  represented  the  security  to  be 
good,  and  that  the  plaintiff  advan- 
ced his  money,  and  that  the  secu- 
rity was  bad,  by  means  of  which 
the  plaintiff  lost  the  interest,  the 
gist  of  the  action  is  the  negligence ; 
and  therefore  the  statute  of  limita- 
tions runs  from  the  time  of  the 
negligence,  and  not  from  the  time 
of  the  loss  of  the  interest.  Howell 
y.  Youngs  238 


NUISANCE. 
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NOTICE. 

See  Practice,  6. — Check,  2. — Bill 
OF  Exchange,  3,7. — Bank  Notes,  4. 

1.  A  notice  of  action  to  a  magistrate 
signed  by  a  firm  of  two  attorneys, 
who  are  partners,  and  employed  by 
the  plaintiff,  is  good.  And  if  it  be 
signed  r.  4-  fV.  A.  W.,  this  is 
good,  though  the  christian  name 
of  one  is  T.  A.^  and  of  the  odier  ' 
W,  A,,  if  there  was  no  other  firm 
of  the  same  surname.  James  v. 
Swift,  Page  237 

2.  A  notice  of  set-off  can  only  be 
given  with  the  plea  of  the  general 
issue.  If  there  be  any  other  plea 
besides  the  general  issue,  the  set- 

*  off  must  be  pleaded.     Webber  v. 
Venn,  310 

3.  If  notice  of  disputing  an  act  of 
bankruptcy  be  served  oh  the  clerk 
of  the  assignee  at  his  counting 
house,  that  is  a  good  service  of  it. 
Widger  v.  Browning,  523 

NONSUIT. 
See  Replevin,  1. 

NUISANCE. 

1.  If  a  party  setup  a  noxious  trade 
remote  from  habitations  and  public 
roads,  and  after  that  new  houses 
are  built  and  new  roads  construct- 
ed near  it;  the  party  may  continue 
his  trade,  although  it  be  a  nuisance 
to  persons  inhabiting  such  houses 
or  passing  along  such  roads.  Rex 
V.  Cross,  483 

2.  To  support  an  indictment  for  a 
nuisance,  it  is  not  necessary  that 
the  smells  produced  by  it  should 
be  injurious  to  health ;  it  is  suffi- 
cient if  they  be  offensive  to  the 
senses.     Rex  v.  NeU,  *  485 

3.  If  by  a  private  act  of  Parliament, 
all  houses  for  the, slaughtering  of 
horses  witliin  one  thousand  yards 
of  a  certain  workhouse,  are  to  be 
deemed  public  nuisances  and  re- 
moved ;  but  if  they  existed  before 
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PARTNER. 


the  act,  the  owners  are  to  receive 
8  oompenaatimi :  Held^  that  if  an 
indictment  be  framed  at  common 
law  with  counts  on  that  act,  the  de- 
fendant may  be  convicted;  and  if 
he  so  carried  oof  the  trade  as  to  be 
in  fact  a  public  nuisance,  he  is  not 
then  entitled  to  any  compensation. 
Rex  T.  ff'aiUt  Page  486 

OFFICE. 
See  Covenant,  1. 

ONUS  PROBANDI. 
See  Husband  and  Wife,  6. 

OUTLAWRY. 
See  Practice,  3,  4. 

OWNER,  REPUTED. 
See  Bankrupt,  16. 

PARISH. 

On  the  question  whether  a  place  is 
parcel  of  a  certain  parish ;  old  en- 
tries made  by  a  churchwarden  in  a 
book,  by  which  he  does  not  charge 
himself,  but  in  which  he  merely 
makes  statements  relative  to  repairs, 
&c.  done  to  a  chapel  in  the  parish 
church,  alleged  to  belong  to  the 
place  in  question,  are  not  evidence. 
Cooke^  (Esq.)  v.  Banks^  478 

PARTICULAR  OF  DEMAND. 

If  die  declaration  is  on  a  bill  of  ex« 
change  and  for  goods  sold,  and  a 
particular  of  demand  is  obtained 
under  a  Judge's  order,  the  plaintiff 
nay  recover  on  the  bill,  though  it 
ia  not  mentioned  in  his  particular 
of  demand.  Cooper  v.  Atnos,  267 

PARTNER. 

See  EviBENcx,  4. — Psrjuet,  1. 

1.  An  indorsee  of  a  bill  of  exchange 
cannot  recover  against  the  accep- 
tors of  a  bill,  accepted  by  one  who 
was  formerly  a  partner,  if  such  per- 
son had  ceased  to  be  a  partner  at 


PARTKBR. 

the  time  of  the  aoeepting  of  Ae 
bill,  even  though  the  Ml  was  ac» 
cepted  for  a  partnership  debt^vn- 
less  the  person  still  held  favnidf 
out  to  the  world  as  a  partner,  aa  if 
he  allowed  his  name  to  remaiii  oo 
the  door  of  the  house  of  boflmen, 
or  the  like.    Dolman  v.  Qirlfcgrrf, 

Fa^l04 

ft.  If  one  of  the  partnen  gave  nodee 
to  a  witness  that  they  had 
be  partners,  that  might  be 
for  the  defendants ;  but  a 
tion  between  the  witness  and ooeof 
the  defendants,  in  which  he  ao 
stated,  is  dearly  not  IhiL 

S.  Held,  that  the  indorsee  fat  valiie  of 
a  biU  of  exchange  cannot 
an  action  on  a  bill  accepted  hf 
partner  in  a  transaction  not 
ing  to  the  partnership^  ^^g^n*^  * 
secret  partner;  because audh  sea 
partner  had  neither  privity  of  i 
terest  in  the  bill,  not  being 
ted  in  a  partnership 
nor  was  the  bill  taken  on  his  credit, 
as  he  was  not  known  to  be  a  part- 
ner.    Lioyd  Y,  Ashhf^  158 

4..  Both  of  two  partners  are  liable  for 
gas  furnished,  ifthey  have  both  bad 
the  use  of  it,  though  the  lease  of 
the  wharf  upon  which  it  is  supplied 
is  granted  only  to  one  of  then. 
The  City  of  London  Gas  LigU 
and  Coke  Company  v.  Nickoiie^ 

ses 

5.  If  money  be  lent  to  one  of  two 
partners  who  says  he  borrows  it  for 
the  firm,  and  he  misapply  it,  and 
there  be  proof  that  the  plamtifflent 
it  under  circumstances  of  negli- 
gence and  out  of  the  ordinary 
course  of  business,  he  cannot  reeo> 
ver  against  the  other  partner. 
Loyd  V.  Freshfieid.  StS 

6.  If  money  be  lent  to  one  partner 
on  his  individual  credit,  the  foet 
that  it  is  applied  in  discharge  of  the 
liabilities  of  the  firm  will  not  enaUe 
the  lender  to  sue  the  firm  for  its 
repayment.  Hid. 


PERJURY. 


PLEADING. 


Wl 


7.  If  a  party  recover  damages  m  case 
against  one  of  two  joint  coach  pro« 
prietors,  for  an  injury  sustained  by 
the  negligence  of  their  servants, 
such  proprietor  may  maintain  an 
action  against  his  co-proprietor  for 
contribution,  if  he  prove  at  the 
trial  that  he  was  not  personally 
present  when  the  accident  happen- 
ed.    fVooley  V.  Batte,     Page  417 

PATENT. 

1.  On  8ci»fa,  to  repeal  a  patent  for 
a  machine,  on  the  ground  that  it  is 
not  new,  you  may,  to  prove  that, 
put  into  the  hand  of  a  witness  who 
had  constructed  a  machine  for  the 
same  purposes,  a  drawing,  not  made 
by  himself,  and  ask  him  whether 
he  has  such  a  recollection  of  the 
machine  he  made  as  to  be  able  to 
say  that  that  is  a  correct  drawing 
of  it.  Rex  V.  Hodden,  184 

2.  A  latent  reciting  that  the  inven- 
tion is  for  producing  a  certain  effect 
with  a  machine,  and  that  his  ma- 
chine will  make  paper  of  all  widths, 
from  one  to  twelve  feet,  cannot  be 
supported  if  no  one  machine  will 
produce  this  effect.  Bloxam  v. 
EUee^  Addenda  vi 

PERJURY. 

1.  If  A.  be  indicted  for  perjury  in 
swearmg  tliat  he  did  not  enter  in- 
to a  verbal  agreement  with  B.  &C., 
for  them  to  become  joint  dealers 
and  copartners  in  the  trade  and  bu- 
siness of  drugrots ;  and  it  appear 
in  &ct  that  B.  was  a  druggist, 
keeping  a  shop  with  which  A.  had 
nothing  to  do;  but  that  A.  &  C. 
being  sworn  brokers  could  not 
trade,  and  therefore  made  specula- 
tions in  drugs  in  B.'s  name,  with 
his  consent,  he  agreeing  to  divide 
profit  and  loss  with  A.  &  C;  this 
will  not  support  the  indictment,  as 
this  is  not  the  sort  of  partnership 
denied  by  B.  upon  oath.  Rex  v. 
Tucker,  500 


12.  If  an  indictment  for  perjury  charge 
that  the  defendant  falsely  swore  to 
certain  facts,  and  the  deposition 
appear  to  be  joint,  and  that  his 
wife  6rst  deposes  to  the  facts,  and 
then  the  defendant  swear  that  he 
is  sure  that  A.  B.  is  one  of  the  per- 
sons who  assaulted,  &c,  this  is 
no  variance,  as  it  is  sufficient  for 
the  indictment  to  state  the  sub- 
stance of  what  the  defendant  swore. 
Rex  V.  GrindaU,  P^ge  56$ 

PLEADING. 

See  Allegation. — Autrefois  Ac- 
quit.—  False  Imprisonment,  1. 
— Warranty*  4. 

1.  To  support  a  plea  that  the  trustees 
under  a  private  act  of  Parliament 
did  not  allow  or  permit  the  defen- 
dant to  have  the  exclusive  privilege 
of  collecting  dust  and  ashes  in  a 
certain  place,  it  is  necessary  to 
prove  some  positive  act  of  obstruc- 
tion on   their  part ;   and  it  is  not 

'  enough  to  prove  that  a  third  party 
took  them  away,  having  a  right  to 
do  so.     Tonmson  y.  Cfreen,       110 

2.  And  it  seems*  that  this  is  no  an- 
swer to  an  action  on  a  written 
contract,  to  pay  a  certain  sum 
for  the  dust  of  a  parish,  but  the 
party  must  seek  relief  in  equity. 

Ibid. 

d.  An  averment  of  a  tender  of  a 
bail-bond  for  execution,  is  not 
proved  by  evidence  of  the  sheriff's 
officer  going  to  the  defendant  and 
asking  him  to  sign  the  bail-bond, 
no  bond  being  produced,  he 
having  none  with  him,  and  his  as- 
sistant only  having  some  blank 
bonds  in  his  pocket,   which  he  al- 

•  ways  carried.     Jarmain  v.  Algar, 

249 

4.  Form  of  a  count  for  maliciously 
holding  to  bail,  where  there  has 
been  no  arrest.     SmaU  v«  Gray, 

605 
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PRACTICE. 


PRINCIPAL  AND  AGENT. 


POSSESSION. 

See  Larceny,  2. 

PRACTICE. 

5'etf  Jury  (Special),  1. — Notice,  2.. 
— Puis  darrien  continuance,  I. 
— ^Trial,  1, 2. 

1.  Scire  facias  on  a  forfeited  recog- 
nizance. Mode  of  proceeding. 
Rex  V.  fVibUn,  Page  10 

2.  A  plaintiff  may  be  nonsuited  after 
a  plea  of  tender.  Anderson  v.  Shaw^ 

85 

3.  If  a  plaintiff  in  a  writ  of  error  to 
'  reverse  an  outlawry,  has  assigned 
•    as  error,  that  he  was  beyond  sea 

when  the  exigent  was  awarded,  and 
the  defendant  in  error  plead  that 
**  he  lef^  the  realm  of  his  fraud  and 
covin,  and  to  defeat  him  of  his  just 
debt,  and  for  the  purpose  of  avoid- 
ing die  outlawry,"  and  on  this  plea 
,  issue  be  taken :  at  the  trial  the 
defendant  in  error  begins.  Bryan  v. 
Wagstaff,  1 25,  Addenda  ii 

4.  If  on  the  trial  it  appear  that  a  suit 
was  commenced  against  him  by 
original,  and  instead  of  giving  bail 
he  evades  the  officer,  and  goes 
abroad,  this  is  evidence  to  induce 
the  jury  to  presume  that  he  went 
out  of  the  country  to  avoid  outlaw- 
ry ;  because  he  must  be  supposed 
to  consider,  that,  if  he  is  so  sued, 
and  does  not  appear,  an  outlawry 
will  follow.  But  if  the  proceeding 
against  him  had  been  by  bill,  it 
would  be  otherwise.  Ihid, 

5.  Whether  the  plea  of  the  defendant 
be  good  in  law — Quaere,        Ihid, 

6.  If  a  party  to  a  cause  is  abroad,  but 
.  employs  an  attorney  to  conduct  it, 

he  will  be  presumed  to  have  left  in 
the  hands  of  that  attorney  all  papecs 
material  to  the  cause;  and  there- 
fore, if  on  the  13th  of  December, 
between  the  hours  of  five  and'six 
in  the  afternoon,  notice  is  ^iven  to 
his  attorney  to  produce  a  paper 
material  to  the  cause,  and  the  trial 


comes  on  on  the  15th  of  December, 
this  notice  to  produce  is  sufficient; 
and  if  the  paper  be  not  produced, 
the  other  party  may  give  seoood- 
ary  evidence  of  its  contents.  5.  C 

Page  126 
7.  After  the  plaintiff  has  closed  his 
case,  tlie  learned  Judge  will  gene- 
rally allow  him  to  adduoe  firesk  evi- 
dence to  obviate  objections,  wfaicb 
are  beside  the  justice  of  tbe  case, 
but  not  to  get  rid  of  any  difficulty 
on  the  merits.  In  actions  by  the 
assignees  of  bankrupts,  if  the  com- 
mission issued  between  the  2d  of 
March  and  the  1st  of  September, 
the  formal  proofs  in  support  of  the 
commission  must  be  noade  out  by 
parol  evidence  of  the  trading,  act 
of  bankruptcy,  &c.,  whet&er  notice 
of  disputing  them  has  been  given 
or  not.  SembUf  that  evidence  of 
the  mere  fact  of  a  bankrupt  having 
drawn  or  indorsed  a  bill  for  100/., 
and  of  that  bill  being  over-doe  in 
the  hands  of  a  holder,,  is  not  suffi- 
cient proof  of  a  petitioning  credi- 
tor's debt,  without  proof  of  a  de- 
fault in  the  acceptor.  GiUs  v. 
Powell,  259 

PRESUMPTION, 
iS'e^  Evidence,  1. — Sbductiox,  I. 

PRINCIPAL  AND  AGENT. 

See  Carrier,  4. 

1.  If  an  agent  employed  to  sell  oosb 
make  a  bargain  in  his  own  name 
with  a  tradesman,  to  furnish  him 
with  coals  on  credit,  for  which  in 
return  he  is  to  receive  goods  on 
credit,  and  the  coals  and  the  goods 
be  both  delivered,  die  reftl  selier  of 
the  coals  may  recover  the  price  oi 
the  tradesman,  if  his  name  be  in 
the  ticket  sent  with  the  coals  as  the 
seller;  because  the  tradesman,  af- 
ter that,  is  bound  to  enquire  into 
the  nature  of  the  agent's  situation. 
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and  should  not  continue  to  treat 
hira  as  a  principals  Pratt  v.  Wil- 
fey.  Page  350 

2.  If  before  sending  goods  by  a  car- 
rier, the  sender  applies  at  his  wharf 
to  know  at  what  price  certain  goods 
will  be  carried,  and  he  is  uAd 
Zs.  6d.  per  cwt.,  by  a  clerk  who 
is  transacting  the  business  there, 
and  on  the  faith  of  this  he  sends 
the  goods:  the  carrier  cannot 
charge  more,  although  it  be  proved 
that  the  carrier  had  previously  or- 
dered his  clerks  to  charge  all  goods 
according  to  a  printed  book  of 
rates,  in  which  Ss,  6d.  per  cwt.  was 
set  down  for  goods  of  the  sort  in 
question.  Winkfield  v»  Packings 
ton,  599 

d.  If  a  person  employed  by  the  ad- 
ministrator of  a  deceased  debtor, 
to  wind  up  the  concerns  of  the  de- 
ceased's business,  give  an  under- 
taking to  a  creditor  of  the  deceas- 
ed, to  fumbh  money  to  tkieet  an 
acceptance  which  such  creditor  has 
given,  in  furtherance  of  an  accom- 
modation arrangement  for  delaying 
payment,  in  the  hope  that  funds 
may  be  forthcoming,  he  is  liable  on 
such  undertaking,  though  he  was 
merely  a  clerk,  and  had  no  interest 
in  the  goods  sold  by  the  creditor, 
and  had  not  received  any  funds 
which  he  could  apply  to  the  dis- 
charge of  the  debt.  Maudy.  Water^ 
houMe^  570 

PRINTER. 

A  printer  cannot  recover  against  the^ 
publisher  for  printing  a  work,  which 
contains  the  life  of  a  prostitute  and 
the  history  of  her  amours  with  va- 
rious persons,  and  it  is  no  answer 
that  the  parties  are  tn  pari  delicto, 
PopUit  V.  Stockdale,  1 98 

PRISONER. 
See  Dat  RulXi  1. 


PRIVILEGED  COMMUNICA- 
TIONS. 

See  Witness,  %. 

PRIZE  FIGHT. 

1.  All  persons  present  countenancing 
a  prize  fight  are  guilty  of  an  otfence. 
Rex  V.  Billingkam,  234 

2.  When  a  prize  fight  is  expected,  the 
magistrates  ought  to  cause  the  in- 
tended combatants  to  be  .brought 
before  them,  and  compel  them  to 
enter  into  securities  to  keep  the 
peace  till  the  assizes  or  sessions, 
and  if  they  refuse  to  enter  into  se- 
curities, to  commit  them.        Ibid* 

PROHIBITED  GOODS. 

See  Contraband,  1. ' 

PROMISE  OF  MARRIAGE, 
BREACH  OF. 

See  Marriage. 

PROMISSORY  NOTE. 

1.  The  declarations  of  a  former  hold- 
er of  a  promissory  note,  payable 
on  demand,  made  while  he  was  the 
holder,  are  not  evidence  for  the  de- 
fendant in  an  action  by  a  subse- 
quent holder,  unless  the  note  had 
been  presented  for  payment  before 
such  declarations  were  made.  Ba^ 
rough  V.  White,  8 

2.  Certain  persons,  directors  of  a  com- 
pany, borrowed  of  certain  bankers, 
for  the  use  of  the  company,  2000/., 
for  which  they  gave  a  joint  andse' 
veral  note.  Shortly  after,  at  a 
meeting  of  the  directors,  at  which 
one  of  them  was  not  present,  half 
the  money  was  paid  off,  and  tt  joint 
promissory  note  drawn,  to  which 
the  signatures  of  all  the  directors 
were  obtained.  This  note,  on  be- 
ing tendered  to  the  bankers,  was 
refused;  upon  which  the  secretary 
to  the  company,  who  had  no.  gene- 
ral authority,  consulted  with  two 
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PUBLICATfON  IN  NUMBERS, 

of  the  directors,  neither  of  thera 
being  the  one  who  did  not  attend 
the  meeting,  and  with  their  permis- 
sion added  to  the  note  the  words 
jointly  and  teverally  :-^Heldf  in  an 
action  on  the  note  by  the  bankers 
against  such  one  director,  that  he 
was  not  liable,  though  on  being 
written  to  for  payment,  his  only  re- 
ply was,  "that  from  the  death  of  a 
relation  he  could  not  then  attend 
to  the  subject,  but  would  give  it 
his  earliest  attention:" — Held  siio, 
in  the  same  case,  that  such  one  di- 
rector was  not  liable  upon  the 
original  consideration,  though  he 
'  was  present  when  the  money  was 
borrowed,  it  appearing  that  one  of 
the.plaintifls,  tlie  firm  being  com- 
posed of  three,  was  an  original 
holder  of  shares  which  had  been 
afterwards  sold,  and  the  produce 
of  them  paid  to  another  of  the  plain- 
tifl&.    Perring  (Bart.)  v.  Hone^ 

Page  401 

PROMOTIONS,  «9S,  641; 

PROOF. 

See  Alleoahok,  1.. — EjECTUEtiT,  2. 
— Libel,  2,  5. — Seduction,  I.— 
Will,  1. — Word. 

PROSTITUTION, 
See  Bond,  1. — ^Lodgings,  1. 

PUBLICATION  IN  NUMBERS. 

If  a  party  agrees  to  take  a  work  which 
is  to  be  published  in  eighteen  num- 
bers, at  intervals  of  two  months; 
and  after  receiving  several  num- 
bers, refuses  to  take  any  more,  and 
also  to  pay  for  those  which  he  has 
liad;  an  action  will  lie  for  the  price 
of  the  latter,  and  the  statute  of 
frauds  does  not  apply,  though  the 
original  contract  was  not  to  be  exe- 
cuted within  a  year,  for  the  law  in 
aiich  case  will  imply  a  further  con- 
tract to  pay  for  «acb  number  as  it 
is  deUvered.  Mavor  v.  Pffne,    91 


RECjBIVER.  *e. 

PUBUC  HOUSE. 

1.  In  atsuvquit  on  an  agreement  to 
transfer  a  public  house,  and  tataga 
the  liosnces,  the  parties  bimfiiig 
themselves  in  aperalty  for  the  per- 
formance of  tbe  terns ;  if  the  Tend- 
or  could  not  assign  tbe  licences,  and 

'  the  vendee  bad  not  the  money 
ready  at  an  appointment  to  aettle 
the  businesy,  the  jpenalty  cannot  be 
recovered;  bat  it  the  vendee  has 
paid  the  deposit,  it  may  be  reco- 
vered back. «  Clarke  v.  King^ 

Page  2$S 

Z.A  check  upon  a  brewer's  honae  is 
not  suflScient  in  such  a  case  if  ten- 
dered in  payment,  thoogb  it  be 
proved  to  be  the  constant  practice 
to  nse  checks  instead  of  money,  in 
order  to  prevent  robbery,  on  ac- 
count of  tne  lateness  of  tbe  boor  at 
which  settlements  take  place  in  the 
transfer  of  public  houses.        /M. 

PUIS  DARRIEN  CONTINU- 
ANCE. 

A  plea  ^'fms  darrien  etmtmuamee' 
may  be  received  at  Nin  Prim  on 
paper,  and  need  not  be  transcrib- 
ed OA  parchment.  Myers  r.  Toy- 
for,  S06 

RACE. 

See  Hqrse-Racx. 

< 

RECEIPT. 

See  Joint  Stock  Cokpakt,  3. — 
SrAitf,  1,  ft. 

A  paper  in  tbe  form  of  a  receipt,  if 
it  j$  Qot  given  in  evidence  as  a  rr- 
cetpf,  does  not  requhre  a  stanqk 
Brookes  v.  Davies,  186 

RECEIPT  OF  THE  MASTER  OF 
A  SHIP. 

See  TsovEK,  f . 

RECEIVER  OF  STOLEN  SBCU- 
RITIES  FOR  MONEY. 

A  receiver  of  stolen  aecuritiea   ibr 
money  is,  not  punishable  as  an 
cessory  to  the  relony  under  the 
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9  Geo.  4y  c.  ft4f.  It  is  considered 
tbaty  from  its  inaccuraey,  no  con- 
viction  can  take  place  on  that  sta- 
tute. Rex  ▼.  King^  Page  4e\% 
Bot  see  the  stat.  7&  8  Geo*  4,  c.  %9. 

RECOGNIZANCE. 

If  a  recognizance  be  estreated  at  the 
Quarter  Sessions,  and  a  writ  issue 
to  the  sheriff  to  levy  under  the  stat. 
9  Geo.  4,  e«  46,  and  the  sheriff  levy 
die  amount ;  the  Court  of  Quar- 
ter Sessions  has  the  power  to  miti- 
gate the  amount,  although  the  mo- 
ney has  been  actually  levied,  and 
die  sheriff  must  pay  back  the  dif- 
ference to  the  party. — Whether  on 
such  a  levy  the  sheriff  is  entitled 
to  poundage— QtMere.  Haynes  v. 
HayUnh  621 

REGISTRY  OF  DEEDS. 

An  examined  copy  of  the  registration 
of  a  deed,  in  the  registry  of  the 
county  of  Middlesex,  is  admissible 
as  secondary  evidence  of  its  con- 
tents. Doe  d.  Ubele  v.  Kilner^  289 

RENT. 
See  DouBLB  Rsmt,  1. — Sheriff,  1,  2. 

REPAIRS. 

See  AoREEMBNt,  5. 

REPLEVIN. 

In  replevin,  if  the  defendant  avow  for 
rent  in  arrear,  and  the  plaintiff  re- 
plies non  tenuitf  on  which  issue  is 
joined;  if  the  plaintiff  does  not  ap- 
pear by  himself  or  his  counsel  to 
open  the  pleadings,  he  may  be  non- 
suited, though  it  is  the  defendant's 
record.  Symes  v.  Lathy ^  858 

SCHOOLMASTER. 

See  Frauds,  Statute  of,  1. 

SCRIP  RECEIPTS. 
See  JoivTT  Stoox  Compant,  2. 

SEARCH  WARRANT. 

See  Bankrupt,  16. 
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SECRETARY. 

See  Joint  Stock  Cokpant,  3* 

SECPRITIESi 
See  Embezzlbment,  1. 

SEDUCTION. 

In  trespass  for  seducing  the  plaintiflrs 
niece  and  servant,  per  quod  <erot- 
littfit  amisii^  evidence  that  the  party 
aeduced  (being  about  sixteen  years 
of  age)  occasionally  assisted  in  the 
household  work,  no  servant  being 
kept  in  the  family,  is  sufficient  to 
constitute  the  relation  of  mas^r 
and  servant  between  the  uncle  and 
niece ;  and  such  relation  is  not  de- 
stroyed by  the  circumstance  of  the 
niece  being  entitled  on  her  coming 
of  age  to  a  sum  of  nearly  5001.,  of 
which  the  interest  is  applied  in  the 
mean  time  for  her  benefit.  Proof 
in  such  case  diat  the  niece,  after 
her  seduction  and  abandonment  by 
the  defendant,  returned  to  her 
unde's  house,  where  she  continued 
some  time  in  a  state  of  great  agita- 
tion, and  received  medical  attend- 
ance, and  was  obliged  to  be  watch- 
ed lest  she  should  do  herself  some 
injury,  is  sufficient  to  raise  the  pre- 
sumption of  that  loss  of  service  by 
the  unde  which  is  necessary  to 
maintain  the  action.  Manvell  v. 
Thomsonf  Page  SOS 

SERJEANTS'  INN,   FLEET 
STREET. 

The  occupiers  of  houses  in  Serjeants' 
Inn,  Fleet  Street,  are  not  liable  to 
pay  poor's  rates  to  the  parish  of  St. 
Dunstan  in  the  West.  King  v.  StU- 
temorth,  S9l 

SERVICE  OF  NOTICE. 

See  Notice^  S, 

SERVICE,  LOSS  OF. 

See  Seduc^tton. 

If  the  plaintiff's  son,  who  was  ia  fact 
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his  seirant  in  delivering  parceb 
from  a  stage  coach,  receive  an  in- 
jury by  which  the  father  is  depriv- 
ed of  his  services,  the  father  is  not 
entitled,  as  part  of  the  damages  in 
an  action  for  the  loss  of  his  son's 
service,  (o  have  a  compensation  for 
the  bjury  done  to  his  parental  feel- 
ings.    Fleminglon  v.  Smithers, 

.    Page  29ft 
SET-OFF. 

See  Apprentice,  1. — Notice,  2, 

SHARES. 
See  Joint  Stocil  Company,  2. 

SHERIFF. 

See  Writ,  I. 

1.  If  the  attorney  for  an  execution 
creditor,  on  being  informed  of  a 

.  claim  by  the  landlord,  for  rent,  di- 
rect the  sheriff's  officer  to  with- 
draw the  execution,  and  he  do  so, 
and  the  plaintiff  sue  out  a  ca,  ta. 
for  the  debt,  such  execution  cre- 
ditor cannot  bring  an  action  against 
the  sheriff,  for  falsely  returning  to 
^e  fi»  fa,  that  so  much  rent  was 
due,  and  he  will  not  be  entitled  to 
recover,  though  he  shew  that  the 
supposed  landlord  had  not  a  right 
to  the  rent  claimed,  and  that  tlie 
attorney,  at  the  time  he  directed 
the  officer  to  withdraw  the  execu- 
tion, did  not  know  whs|t  the  land- 
lord's title  was.  Stuart  v.  WhiUa- 
ker,  100 

2,  If  an  agreement  for  the  assignment 
of  a  piece  of  ground,  on  payment 
of  a  sum  of  1260/.  contain  a  clause 
that  the  party  agreeing  to  take  the 
assignment  shall  pay  and  allow  at 
the  rate  of  100 Z.  per  annumf  from 
the  time  of  takiilg  possession,  till 
the  completion  of  the  purchase,  in 
equal  half-yearly  payments,  a  ^e- 
riff^  on  a  writ  of^./a.,'hasa  right, 
under  such  clause,  to  treat  the 
100/.  as  rent,  and  deduct  it  out  of 
the  proceeds  of  the  execution. 
Saunders  V,  Muigrave,  (Bart). 

294,  Addenda^  ix. 


5.  Trespass  does  not  lie 
sheriff  to  recover  damages  lor  the 
seisure  of  property  by  his  bailifi^ 
under  a  writ  of  levari  faeuu  iamed 
on  a  suit  in  the  county  cowt,  be- 
cause the  sheriff  is,  in  such  case,  a 
judicial  and  not  a  ministerial  offi- 
cer. Tmsley  v.  Naseam^  Page  6S2 

4.  A  sheriff's  officer  may  reonvar  the 
usual  caption  fees,  notwi^standiBg 
the  Stat.  2S  H.  6,  c  9.  Tammse^ 
V.  CarpenteTf  1 18 

SHIP. 
See  Demueeaos. — Mokbt  hai>  axd 

EECEIVED,  1. MORTOAOS  OF  ShUV  I. 

1.  If  in  a  case  where  (there  bemg  no 
charter  party)  the  captain  of  a  ship 
delivers  the  cargo,  and  as  the  best 
thing  he  can  do  for  all  parties,  nadcr 
the  existing  circumstances,  takes  a 
bill  of  the  agent  of  the  persons  to 
whom  the  cargo  on  board  bekniga, 
for  the  amount  of  the  freight :  this 
does  not  discharge  the  owners  of 
the  cargo,  but  they  are  liable  lor 
the  freight,  if  the  bill  be  diakonoar- 
.  ed ;  but  if  it  appear  that  be  miglic 
have  had  his  money  of  the  agent, 
and  chose  to  take  the  bill,  it  is 
otherwise.  Strong  v.  /fait,         55 

Z.  By  a  charter  party,  on  a  voyage 
from  Liverpool  to  the  West  Indies, 
and  from  thence  to  London  or  Li- 
verpool, it  is  agreed,  that  a  hng 
"shall  be  made,  and  during  the  voy- 
age kept  tight,  staunch,  &c.  at  the 
owner's  expense,  and  that  tbe 
freighter  shall  pay  freight  at  the 
fate  of  200^  per  mondb,  for  any 
time  (beyond  six  months)  that  she 
may  be  emploved^  the  pay  to  com- 
mence from  the  day  of  safling,  till 
h^r  arrival  into  dock  at  the  home* 
ward  port  of  discharge."  The  ves- 
sel was  obliged  to  remain  twenty- 
eight  days  at  St.  Domingo,  fiir  the 
purposes  of  repair,  the  repairs  beii^ 
done  at  the  expense  of  tbe  owner: 
— Heldy  that  during  these  twenty- 
eif^t  days  tbe  vessel 
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by  the  freighter,  within  the  terms 
of  the  charter  party.  Ripley  v. 
Scttife,  Page  132 

3.  If  hy  some  mistake  of  a  ship's  ma- 
nifest, a  suit  is  commenced  in  a  fo- 
re^ port  against  the  captain,  for 
a  supposed  surreptitious  landing  of 
a  part  of  his  cargo,  by  which  he  is 
delayed  in  prosecuting  his  voyage, 
there  being  no  suit  against  the  ship : 
This  is  not  a  loss  on  which  the  un- 
derwriters on  the  ship  are  liable. 
Bradford  ▼.  Levy,  P^c  137 

4.  If  one  execute  a  ship's  articles,  to 
serve  on  board  as  an  able  seaman, 

•  at  certain  wages,  and  when  on 
board  act  as  a  cuddy  servant,  if 
there  be  no  express  agreement  that 
he  shall  receive  separate  wages  as 
a  cuddy  servant,  he  can  maintain 
no  action  against  the  captain  for 
wages  in  that  capacity.  Whether 
he  could,  if  there  were  an  express 
agreement,— -QtkPre?  Dafter  v. 
Cressfvell,  161 

SIGNATURE. 

1.  A  person  after  he  became  ^  bank- 
rupt, and  before  he  had  got  hfs  cer- 
tificate, called  at  the*  office  of  his 
attorney,  to  whom  he  was  indebted, 
and  wrote  there  (the  attorney  not 
being  at  home)r  a  letter  promising 
to  pay  him  a  sum  of  1 00/.  The 
only  signature  was  a  flourish  of 
the  pen,  which,  it  was  contended  by 
the  plaintiff,  formed  the  letter  M. 
the  initial  letter  of  the  defendant's 
name:  Held  that  if  it  was  an  M. 
it  was  not  a  sufficient  signature 
under  the  statute  6  Geo.  4,  c.  16, 
8.  191.  SemhUf  that  if  such  a 
letter  be  without  date  the  time  it 
was  written  cannot  be  proved  by 
parol  evidence.  Hubert  v.  Moreau^ 

52S 

SLANDER. 

« 

See  Aliceoation,  S. 

1.  Action  lies  against  a  person  for 
Baying  of  ad  tun  ami  tavern  keeper ^ 


^  you  iEire  a  pauper,  and  will  be  in 
the  bankrupt  list  in  less  than  twelve 
months ;"  and  it  is  not  necessary  to 
support  an  action  for  words  spoken 
of  a  man  in  his  trade,  that  bis  trade 
should  be  averred  in  the  declara- 
tion to  be  such  a  one  as  wiU  make 
him  liable  to  the  bankrupt  laws* 
And  proof  at  the  trial  that  hebas 
once  sold  spirits  to  be  consumed 
out  of  his  house  is  sufficient  proof 
of  his  being  a  trader.  Whittmgton 
V.  OladmHf  Pagis  146 

2.  In  an  action  for  slanderous  words 
charging  a  baker  with  selling  adul- 
terated flour,  if  the  declaration  al- 
leges as  special  damage,  that  several 
persons,  (naming  Uiem)  discon- 
tinued to  take  his  bread:  the 
person  of  whom  they  used  to  buy  it, 
cannot  be  asked  what  reason  they 
save  for  ceasing  to  take  it  any 
bnger,  but  the  persons  themselves 
must  be  called  to  prove  their  mo- 
tives.  Tilk  V.  Par  sons  f  201 

STAMP. 

See  AaaBBMEKT,  1.— Bill  of  Ex- 
change, 1,  5. — CoV^MANT,  2. — 
Receipt,  1. 

1.  A  receipt  given  by  the  stage  man- 
ager of  a  theatre,  "in  satisfaction 
of  all  my  claimn  for  the  last  season," 
does  not  require  the  stamp  of  a  re- 
ceipt in  full  of  all  demands.  Dib" 
din  v.  Morriiy  44 

2.  A  receipt  for  Wl.  10*.  requires  on- 
ly a  stamp  for  that  amount,  though 
it  mentions  ^00^.  paid  before.  Ibid, 

3.  A  bond  for  foreign  stock,  signed 
in  Paris,  but  issued  in  England, 
does  not  require  an  English  stamp. 
Yrisarri  ti  Clement^  *23 

4.  If  an  ins^ment  has  been  origin- 
^  ally    unsnimped,    but    has    been 

stamped  c^  payment  of  the  penalty, 
it  is  admjisible  in  evidence,  though 
the  receipt  for  the  penalty  has  been 
erased,  provided  it  be  proved  that 
such  receipt  had  been  indorsed  on 
it.  It  is  not  necessary  to  prove 
thecommissioner's  signature  to  such 
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a  teceipt*  The  Aftothecaries*  Com' 
pany-y.  Femyhougk^        Page  438 

5«  When  it  is  objected  that  an  agree- 
ment, which  bears  all.  stamp,  is 
inadmissifale,  because  it  contains 
more  than  1080  words,  the  coon- 
sel  making  the  objection  mnst  be 

.  prepared  with  a  witness  who  can 
prove  thai  he  has  counted  the 
words,  and  can  positively  state 
their  number.  The  receipt  for  the 
penalty  put  on  an  agreement  at 
the  stamp  office,  when  it  is  stamp- 
ed there  on  payment  of  the  penal- 
ty, is  not  to  be  reckoned  in  count- 
ing, whether  the  agreement  **'  with 
every  receipt  &c.  indorsed  there- 
on," contains  1030  words,  though 
the  agreement  cannot  be  read  un- 
less such  seceipt  for  the  penaky  is 
indorsed  on  it.  BowringY.  Stevens^ 
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6.  If  parties  enter  into  a  written  agree- 
ment, which  is  duly  stamped,  and 
indorse  new  terms  on  it,  varying 
the  former  agreement,  such  new 
terms  will  not  be  admissible  in  evi- 
dence without  a  fresh  stamp ;  and 
as  the  entering  into  new  terms  put 
an  end  to  the  original  agreement, 
the  plaintiff  cannot  proceed  upon 
that;  and  although  there  be  counts 
in  the  declaration  framed  on  each 
agreement ;  the  plaintiff  must  be 
nonsuited.  Reed  v.  Deere^        624 

STATUTE  OF  FRAUDS. 

See  AccBPTANCB,  1. — ^Statute  of 
Limitations,  1. 

A  promise  by  a  party  to  execute  a 
bail-bond  on  a  writ  to  be  sued  out 
against  A.  B.,  in  consideration  of 
the  plaintiff's  forbearing  to  arrest 
A.  B.  on  a  writ  already  sued  out, 
is  not  a  promise  to  answer  for  the 
debt,  &c.  of  another,  under  the  4th 
section  of  the  statute  of  frauds. 
Jamuun  v.  Algar^  249 

STATUTE  OF  LIMITATIONS. 

/S'ee  NsouosNCE,  1.  ' 
A  person  borrowed  a  sum  of  money 


in  the  year  1807 :  in  the  year  1815 
he  stated  by  parol  to  the  attorney 
of  the  party  entided  to  it,  that  he 
had  made  provision  by  his  wiD,  muk 
had  directed  his  executors  to  paj  it 
at  his  death.  He  died  in  the  year 
1825,  without  having  made  any 
such  proviuon  I'^-Heldf  in  anactaoo 
against  the  executor,  that  the  pn>- 
mise  was  good,  and  the  money  re- 
coverable :  that  neither  the  statnCe 
of  frauds  nor  the  statute  of  limita- 
tions applied  to  the  case :  and  that 
amoral  oUigation  to  pay  was  i 
ficient  consideration  for  the 
mise.   Welie  v.  H^rUm,  Page  S83 

STOLEN  GOODS. 

If  a  party  has  good  reason  to  believe 
that  his  goods  have  been  atolen,  he 
cannot  maintain  trover  against  the 
person  who  bought  them  of  the  aup- 
posed  thief,  without  having  done 
every  thing  in  his  power  to  Inring 
the  thief  to  justice.  Cfimuam  t. 
WoodfuU,  41 

STOPPING  IN  TRANSITU. 

See  Caxbixb,  1. 

If  trover  is  brought,  and  the  intended 
defence  is,  that  the  defendant  waa 
the  consignor  of  the  goods,  and  had 
a  right  to  stop  them  in  tramskm^  emd 
the  plaintiff,  in  anticipation  of  this, 
set  up  that  he  hondJSde  bon^t  the 
goods  of  such  consignor  befiore  dbe 
stoppage  m  trantUm — ^If  it  "ppL'T 
that  the  purchase  by  the  plaiDCiff 
was  by  a  written  agreement,  andi 
agreement  must  be  prodnced ;  emd 
if  it  is  not,  the  (dnintiff  wiU  not  he 
allowed  to  give  other  evidcnee  d 
his  buymg  the  goods.  Bran  ▼. 
Harden^  52 

SUBSCRIPTION. 
See  Club-Hocsx,  1. 

TENANCY,  EXPIRATION  OF. 
rSee  AousHMR,  S. 


TIMBER. 

TENDER. 

1.  If  ten  sovereigns  are  offered  to  a 
person,  and  he  is  told  that  he  may 
•*  take  those  ten  sovereigns  mJiUl 
of  hii  demand^'*  that  is  not  a  good 
tender.     Cheminant  v.  Thornton^ 

Page  50 

2.  Semhkf  that  a  tender  must  be  taken 
to  be  made  on  the  behalf  of  the 
person  who  owes  the  money.  Ibid, 

S.  If  a  person  put  down  a  sum  of 
money,  and  the  plaintiff  offer  to 
take  it  in  part,  and  the  defendant 
will  not  allow  him  to  do  so,  saying 
that  no  more  is  owing — ^This  is  not 
a  good  tender,  because  a  person 
tendering  money  should  tender  it 
without  making  any  terms,  and 
leaving  it  open  for  one  party  to  say 
that  more  was  due,  and  to  the  other 
that  the  sum  tendered  was  sufficient. 
Peacock  V.  Dickson^  51 

4.  If  a  third  person,  present  at  an  in- 
terview between  plaintiff  and  de- 
fendant, when  defendant  was  will- 
ing to  pay  10/.,  offer  to  ^o  up  stairs 
and  fetch  that  sum,  but  is  prevent- 
ed by  the  plaintiff's  saying  he  can- 
not take  it — such  offer  is  a  good 
.tender;  and  though  the  defendant 
did  not  at  the  time  take  notice  of 
what  was  done,  yet  his  pleading  it 
afterwaids  is  a  sufficient  ratification 
of  the  act.  Harding  v.  Davies,  77 

TESTATOR. 

See  Will,  2. 

THREATENING  TO  PROSE- 
CUTE- 

See  Indictment,  2. 

TIMBER. 
Two  persons  were  indicted  on  the  6 
Geo.  3,  c.  36,  for  lopping  and  top- 
ping an  ash  timber  tree,  without 
the  consent  of  the  owner.  The 
owner  died  before  the  trial,  having 
first  given  orders  for  the  apprehen- 
sion of  the  prisoners  on  suspicion. 
The  offence  was  committed  at  eleven 
o'clock  at  nighty  and  the  prisoners, 


TRADE. 


679 


when  detected,  ran  away.  The 
land-steward  of  the  owner  proved, 
that  he  had  not  given  any  consent, 
and  did  not  believe  that  his  master 
had:— ^eU,  that  this  was  evi- 
dence from  which  the  jury  mi^t 
infer  that  no  consent  had  been  given 
by  the  owner.  Rex  v.  Hazy  and 
ColUru,  P^e  458^ 

Note. — ^This  statute  is  now  repealed, 
and  other  provisions  substituted  by 
the  stats.  7  &  8  Geo.  4,  c.  29  &  80. 

TITHES. 

1.  The  time  when  the  tithe  of  pota- 
toes becomes  the  property  of  the 
parson  is  when  they  are  dug  up  and 
laid  in  heaps,  and  not  whoi  they 
are  "  houghed  out,**  while  remain- 

.  ingintheground.i^ear6Zoc*(Clerk) 
V.  Hancock^  ^25 

IB.  Evidence  is  admissible  in  an  action 
for  tithes  on  stat.  87  Hen.  8,  of  the 
fact  of  some  of  the  parishes  in  Lon- 
don paying  at  the  rate  mentioned 
in  the  decree  made  by  virtue  of  that 
statute,  in  order  to  raise  a  pre- 
sumption that  such  a  decree  had 
been  enrolled,  no  entry  of  such  en- 
rolment being  to  be  found;  a  copy 
of  the  decree  annexed  to  the  statute, 
in  a  printed  copy  obtained  from  the 
King*s  printer,  being  produced. — 
Macdougall  v.  Foung,  278 

TOMBSTONE. 

1.  Trespass,  and  not  case,  is  the  pro- 
per form  of  action  for  taking  away 
a  tombstone  from  a  church-yard, 
and  obliteradngan  inscription  made 
upon  it.     Spooner  v.  Brewster^  84 

2.  Afler  a  man's  return  from  trans- 
portation, he  may  maintain  trespass 
for  injury  done  to  a  tombstone 
erected  by  his  wife  during  his  ab- 
sence. ^^«^- 

TRADE. 

See  NuKANCB,  1,  8. — Word. 
If  one  allow  another  to  trade  in  his 
own  name,  and  as  carrying  on  the 
I       business  for  himself,  a  payment  to 
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TROVER. 


TROVER: 


such  person  is  a  good  bar  to  an  ac- 
tion by  the  person  so  allowing  him 
to  trade;  and  for  goods  sold  in  the 
trade,  the  person  so' carrying  it  on 
may  recover,  unless  the  person  for 
whom  it  is  carried  on  assert  his  or 
her  own  right  to  the  sum  due. — 
Gardiner  v.  Davis,  Pc^ge  49 

TRANSITU,  STOPPING  IN. 

See  Stopping  in  Transitu. 

TRESPASS. 

See  False  Imprisonment,  9. — 
Tombstone,  1,  2. 

TRIAL. 

1.  A  Judge  at  Niei  Prhis  will  put 
off,  on  sufiBcient  cause,  a  trial,  on 
application  by  a  plaintiff,  till  the 
next  sittings,  if  it  be  in  Term,  or 

for  a  few  days,  if  it  be  after  th/ 
Term,  but  if  longer  delay  be  re- 
quired, the  plaintiff  can  only  ob- 
tain it  by  withdrawing  the  record. 
Curtis  V.  Barker,  \  85 

2.  If,  at  the  assizes,  a  prisoner  is  tried 
for  a  misdemeanor  under  the  com- 
mission of  gaol  delivery,  and  dur- 
ing the  trial  becomes  ill,  and  is 
obliged  to  be  assisted  out  of  Court, 
the  Judge  will  discharge  the  jury; 
and  the  consent  of  his  counsel  that 
the  trial  shall  proceed  in  his  ab- 
sence, is  not  sufficient  to  authorize 
the  trial  to  proceed.  If  the  pri- 
soner recover  during  the  assize  he 
may  be  tried,  the  whole  of  the  pro- 
ceedings of  the  trial  being  com- 
menced de  novo.  Rex  v.  Streek, 

413 
TROVER. 

See  Banx-Notes. — Bell  op  Ex- 
change, 2,    3. DsLIYERT-0&- 

DER. — Miller,  2. 

l.The  servant  of  the  defendant,  a 
coach-spring  maker,  received  a 
spring  of  the  plaintiff's  to  repair, 
and  promised  to  bring  it  back  by  a 
certain  hour.  The  defendant  afler 
that  refused  to  return  it  without 


beinff  first  paid  for  the  repair  ^^ 
HelCf  not  a  sufficient  convernoD  to 
support  trover.  The  action,  if  any 
will  lie,  should  be  special  assump- 
sit.  Fairman  v.  Grimhie,  Page  266 

2.  Where  the  master  of  a  ship  gives 
a  receipt  for  goods  put  on  board,  it 
behoves  him  not  to  sign  a  biUof 
lading  till  that  receipt  is  given  up. 
If  such  a  receipt  is  in  the  hands  of 
the  consignor,  who,  after  the  failure 
of  the    consignee,    demands    the 

Soods,  and  the  captain  refuse  to 
eliver  them,  alleging  as  his  reasoo 
that  he  has  signed  a  bill  of  lading 
to  the  consignee,  this  is  a  conver- 
sion, though  the  consignor  did  not 
tender  either  the  freight  or  a  com- 
pensation for  the  trouble  of  load- 
ing; and  the  fact  that  one  of  the 
consignors  said  to  one  of  the 
signees  after  the  failure,  that  he 
sorry  for  it,  but  would  do  as  the 
other  creditors  did,  will  not  make 
it  less  a  conversion  if  that  conver* 
sation  was  unknown  to  the  cap- 
tain. However,  if  the  captain,  in- 
stead of  assigning  the  reason  he  did 
for  the  non-delivery^  had  said,  *'the 
goods  are  now  on  board,  and  I 
must  take  them  to  their 
tion,**  that  would  have  been 
conversion.  The  fact  that  the  tkdp 
is  named  by  the  consignee,  makes 
no  difference  as  to  a  stoppage  m 
Iraimttt.  Thompson  v.  Trmi,   534 

3.  If  A.  has  in  his  possession  a  box 
containing  papers  belonging  to  a 
person  deceased,  and  send  the  box 
with  its  contents  to  his  solidton» 
with  directions  to  deliver  the  box 
and  papers  to  the  executor  on  his 
giving  an  inventory  of  them  and  a 
receipt: — Held,  that  trover  li 
against  the  solicitors,  if  they 
to  deliver  the  box  and  papers  to  the 
executor,  he  refusing  to  give  an  in- 
ventory and  receipt,  although  the 
solicitors  offered  to  give  them  up 
jf  the  executor  would  give  an  in- 
ventory and  receipt.  CMfttt  t. 
Clutton,  471 


USE  AND.  OQCUPATION. 


WARRANT  QF  ATTORNEY.  681 


4«  A  fttber  ^ave  hi*  acm  a  watch,  aome 
pprintud  boQka>  and  aeveral  aitioles 
of  wearily  apparel: — HeU^  that 
though  tbo  son  waa  under  age«  (viz. 
about  aixteen  yeara  ol4)»  the  father 
QQifld  not  iQamtain  trover  against  a 
peraon  who  detained  the  property, 
because  die  right  of  possession  was 
not  in  (linoy  but  iq  hi^  son.  H^9ter 
T.  Westbrook^  Pagf  578 

5.  In  an  action  pf  trover  fyf  goods, 
the  party  who  fol4  them  to  the 
plainM^i  Qii  4P  undera^^ding  that 
if  they  were  qot  paid  for  they  were 
to  be  returned)  vk  a  (competent  wit- 
ness (ox  the  pl^ntiff,  ^though  he 
baa  nqt^  been  p^id,  and  thp  plain- 
tiff*9  pupceeding  in  the  aptioQ  will 
enable  him  tp  hjiTfi  Ihem  bn^k. 
Sanksv.KaJHf  997 

VARIANCE. 

See  Libel,  3. 

If  in  an  action  of  covenant,  the 
declaration  state  that  the  deed 
was  made  between  the  plaintiff 
Mt£  the  Am  part,  J.  C»  of  the  se- 
cond part,  a^  A,  B,  of  the  third. 
And  Ihe  deed  when  produced  ap- 
fear  on  the  face  of  it  to  be  by  the 
plaintiff,  aa  trustee  of  J.  C,  of  the 
fint  part,  G.  C.  of  the  aecond,  and 
Jk.  B.  of  the  third  part,  and  the 
deed  be  execuited  by  G.  G.  This 
is  a  fatal  variiMQce,  although  the 
breaches  assigned  do  not  in  any 
way  affect  the  party  who  is  in- 
tended to  be  described  aa  of  the  se- 
cond part.  Mayelstan  Y.  Palmer- 
Hon^  (LotA),  474i 

VENDOR. 
See  A^EPTAif CB, '  1  • 

USE  AND  OCCUPATION. 

If  a  person  let  apartments  for  a  year 
to  a  tenant,  who  occupies  them  pfirt 
of  the  year,  for  which  he  pays,  and 
then  quits,  and  the  party  letting 
f^er  another  to  occupy  on  an 
.^green^^t  a^  for  a  year,  so  that 
rjofu.  II. 


the  first  t^^t  cpuld  not,  if  he  had 
wiabedf  h^ve  obtained  possession, 
9uch  seccmd  letting  is  a  rescinding 
of  the  first  contract,  so  as  to  pre- 
vent any  rent  being  recovered  under 
it,    }¥alh  y.  Auhe^on,   Page  1268 

USURY. 

If  li  bond  be  given  for  the  rq>ayment 
of  money,  with  interest  at  61,  per 
cent,,  proof  that  the  obligee  has  re- 
ceived interest  at  7\  per  cent,  will 
not  avoid  the  bond,  uqless  the  jury 
are  satisfied  that  it  was  agreed,  at 
or  before  the  execution  of  die  bond, 
that  more  than  61,  per  cent,  should 
be  paid.    Fussil  v.  Brookes,      818 

WAREHOUSE. 

See  Cabrier^  It, 

Corn  sent  to  a  factor  for  sale,  and  ^e^ 
posited  in  the  warehouse  of  a  gra- 
nary keeper,  he  not  having  any 
warehouse  of  his  own,  is  under  the 
same  protection  against  a  distress 
for  rent  as  if  it  were  deposited  in  a 
warehouse  belonging  to  the  factor 
himself.  Matthpas  \.  Mesnqrd,  3^3 

WARRANT  OF  ATTORNEY. 

If  A.  owe  B.  a  sum  of  money,  e,  g. 
4000/.^  and  give  a  warrant  of  at- 
torney to  confess  judgment  for  that 
sum,  and  after  that  dealing  and 
^  payments  take  place  between  them, 
to  an  amount  of  2000/.  on  eftch 
side  of  the  account,  but  no  psiy- 
ment  made  specifically  in  discha]l|^e 
pf  the  warrant  of  attorney,  t^e  cre- 
ditor may  enforce  it,  though  subse- 
quently to  its  date  he  received  a 
larger  sum  than  it  was  given  for; 
as,  if  it  was  hot  specifically  paid  in 
discharge  of  the  warrant  of  attor- 
ney, the  creditor  might  put  it  in  re- 
duction of  which  of  the  two  ac- 
counts ^e  chose.  Woolev  y.  Jen" 
nings,  144 

WARRANTY.  ^ 

\.  l£  agene;^  wucratty  of  admrse 
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eS9  WEST  INDIA  DOCKS. 


WILL. 


be  proved  by  paroT,  (tbe  written 
contract  for  the  sale  not  being  forth- 
coming), the  fact  that  the  witnesses 
who  proved  it  saw  a  notice-board 
on  the  seller's  premises  requiring 
the  return  of  an  unsound  horse 
within  six  days,  will  not  defeat  the 
buyer's  action,  but  it  wiU  be  let^  to 
the  Jury  for  diem  to  say,  whether 
this  formed  any  part  of  the  original 
contract.     Best  v.  Otbomet       74i 

%•  If  the  owner  of  a  horse  sold  by  a 
stable-keeper  with  a  warranty  go  to 
the  buyer  and  request  to  have  the 
hone  backy  stating,  that  he  did  not 
authorise  the  warranty  of  sound- 
ness, and  the  buyer  refuse  to  give 
it  up,  saying,  I  know  nothing  of 
you;  I  bought  the  horse  of  Mr. 
O. ;  such  refusal  is  not  a  waiver  of 
the  warranty.  /&u2. 

5.  In  an  action  on  the  warranty  of  a 
horse,  letters  passing  between  the 
plaintiff  and  defendant,  in  which 
the  plaintiff  writes,  "  you  will  re- 
member that  you  represented  the 
horse  to  me  as  a  five-year  old,"  &c., 
to  which  the  defendant  answers, 
"  the  horse  is  as  I  represented  it," 
are  sufficient  evidence  from  which 
the  Jury  may  infer  that  a  warranty 
was  ffiven  at  the  time  of  the  sale ; 
and  It  is  not  necessary  to  give  other 

S roof  of  what  actually  passed  when 
le  contract  was  made.     Salmon  v. 
Ward,  %\\ 

4.  In  an  action  for  a  breach  of  an  ex- 
press warranty,  that  a  horse  was 
quiet,  if  the  declaration  allege  that 
>  Uie  defendant  well  knew  him  to  be 
unquiet,  this  is  an  unnecessary 
averment,  and  need  not  be  proved. 
Gt€8ham  V.  Poitan,  540 

WEST  INDIA  DOCKS. 

In  an  action  of  trover  brought  against 
thetreasurerof  the  West  India  Dock 
Company  for  refusing  to  deliver  ar- 
ticles deposited  in  the  West  India 
Docks,  he  b  entitled  to  the  protec- 
tion of  the  Dock  Act,  which  re- 
qidresy  dial  actio&s  far  any  thing 


done  in  porsoance,  or  under 
of  that  act,  should  be  brought 
in  three  months;  and  the  cncm- 
stance  of  his  having  takenabond^of 
indemnity,  is  not  a  waiver  of  aadi 
pxolectbn.     Sellkk  v.  AnO,  2S4 

WHALE  FISHERY. 

By  the  usage  of  the  whale  fishery,  a 
fish  is  to  be  considered  as  a  fut 
fish,  which  is  attadied  by  anj 
means  (such  as  the  entanglement  <^ 
the  line  round  it,  &c)  to  the  boat 
of  the^  first  striker,  though  the  har- 
poon does  not'conimme  tn  the  body 
of  the  fish — and  this  is  a  more  rea- 
sonable; \uittge  than  that  mcpdooed 
in  a  note  to  the  case  of  Pemmge  v. 
Lord  OrerkeiUe,  in  1  Taunt,  p.  245. 
«  Hogarth  V.  Jackion^  595 

WHARF  AND  WHARFINGER. 

See  DisTUESs,  2. —  Mnxxa,  fL 

WILL. 

1.  It  is  no  objection  to  a  will  more 
than  thirty  years  old,  being  read  m 
evidence,  that  possession  has  not 
followed  it—  be<»QBe  theConrt  csn- 
not  know  how  the  will  directs  the 
possession  to  go,  till  it  is  made  ac- 
quainted with  Ae  contents  of  tbe 
will  by  its  being  read*  If  in  ^ 
year  1794,  the  present  defendant 
in  ejectment  obtained  a  vondict 
far  the  premises  in  question,  and 
the  present  lessor  <tf  the  plain- 
tiff (who  was  neither  a  party  to 
that  trial  nor  claiming  under  any 
one  who  was  so)  introduce  what 
passed  at  that  trial,  and  go  on  to 
shew  that  the  verdict  then  proceed- 
ed on  impn^r  evidence;  after  this 
the  now  defendant  may  give  evi- 
dence of  what  deceased  witnesses 

'  proved  at  that  trial,  with  a  view  of 
shewing  that  that  verdict  was  a  cor- 
rect one.  Doe  d.  Llofd  v.  Pas^ 
tmghamf  440 

2.  To  eonstitttte  a  good  attestation  of 
a  will  of  lands,  it  is  not 
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WITNESS. 


WITNESS. 
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tiiat  the  testator  ahould  actually  tee 
tbewitoesses  sign  the  attestation. 
It  is  safficient  if  he  were  in  such  a 
akoation  that  he  might  see  them  at- 
test his  will.  If  on  the  evidence  it 
appear  that  the  testator  was  too 
weak  to  get  out  of  hed,  and  it  be 
doubtful  whether  the  attestation 
was  signed  in  the  room  in  which- he 
was,  or  in  the  next  room,  the  door 
being  open,  it  will  be  for  the  jury 
to  say  whetlier  the  will  was  attest- 
ed, ei^er  in  the  same  room,  or  in 
siicb  a  part  of  the  next  room  diat 
the  testator  might  see  them  sign  the 
attestation ;  in  either  of  those  cases 
the  attestation  is  good.  But  if  the 
jury  should  think  that  the  attesta- 
tion was  signed  by  the  witnesses  at 
a  part  of  the  next  room,  where  the 
testator  coM  not  see  them,  that  is 
notagood  attestation,  notwithstand- 
ing the  door  between  the  two  rooms 
was  open,  and  the  testator  might 
hear  what  the  witnesses  said  in  the 
next-room,  if  they  spoke  in  the  or- 
dinary tone  of  yoioe.  Tod  ▼•  The 
Earl  of  WincheUea,       Page  488 

WITNESS. 

Slee  Attorney,  5. — Dbed,  1. — In- 
solvent, 5. — Will,  2. 

1.  If  goods  were  sold  on  commission 
by  the  defendant  abroad,  on  an  ac- 
tion for  not  accounting,  the  defen- 
dant's agent  in  I^ndon  is  a  compe- 
tent witness  for  the  plaintiffs,  though 
he  has  accepted  a  bill  for  the  price 
€^  them,  which  is  lyins  dishonour- 
ed in  the  hands  of  the  plaintiff. 
Martineau  v.  Woodland^  65 

jB«  The  rule  irespecting  privileged  com- 
munications extends  to  an  attor- 
ney's clerk,  as  well  as  to  the  attor- 
ney himself.     Taylor  v.  Forster^ 

195 

3.  A  witness  has  no  right  to  refresh 
his  memory  with  a  copy  of  a  paper 
made  by  himself,  six  inonths  af^er 
he  wrote  the  original,  though  the 
*  is  proved  to  be  so  covered 


with  figures  that  it  is  unintelligible, 
the  original  paper  havingbeen  writ- 
ten near  the  time  of  the  transac- 
tion. Jones  V,  Stroudf      Page  196 

4.  Whether  a  witne^  called  on  behalf 
of  a  plaintiff*,  to  prove  an  agree- 
ment, who  admits,  on  his  cross-ex- 
amination, that  the  signature  to  the 
agreement  is  his  and  not  the  plain- 
tiff^s,  can  be  asked  whether  he  sign- 
ed it  on  behalf  of  the  plaintiff*  and 
as  his  agent — Qucere.  Poplettv. 
Stockdale,  198 

5.  Assumpsit  for  mourning,  against 
an  executor,  furnished  to  the  wi- 
dow and  family  of  the  defendant's 
testator.  This  itot  being  a  funeral 
expense  that  the  executor  could, 
claim  against  the  estate,  a  legatee 
is  a  competent  witness  for  the  ex- 
ecutor, though  it  was  objected  that 
he  was  interested  to  prevent  the 
estate  being  charged,  out  of  which 
his  legacy  was  to  be  paid.  John^ 
son  V.  Baker^  207 

6.  In  an  action  on  a  bill  of  exchange 
by  the  second  indorsee,  'against  &e 
drawer;  the  first  indorsee  is  a 
competent  witness  for  the  plaintiff*. 
Hewitt  V.  Thompson^  372 

7.  If  a  witness  is  called,  and  re&eshes 
his  memory  as  to  the  numbers  of 
bank  notes  by  an  entry  in  a  book, 
the  counsel  of  the  opposite  party 
may  cross-examine  as  to  the  other 
parts  of  that  entry.  Loyd  v.  Fresh" 
fold,  325 

8.  If  in  assumpsit  for  work  and  la- 
bour, the  defence  be  that  A.  B.  was 
employed  to  do  the  work,  and  not 
the  plaintiff*,  A.  B.  is  a  competent 
witness  to  prove  this,  although  he  is 
an  uncertincated  bankrupt,  and  his 
assignees  have  received  the  amount 
due  for  this  very  work,  as  done  by 
him.     Wilson  v.  Gallatly^        467 

9.  If  the  counsel  for  the  defendant  in 
cross-examination  put  a  paper  into 
the  witness's  hand,  to  refresh  his 
memory,  the  opposite  counsel  has 
a  right  to  look  at  it  without  being 
bound  to  read  it  in  evidence  4  and 
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the  opposite  counsel  may  also  ask 
the  witness  when  it  was  written, 
without  being  bound  to  put  it  in. 
Rex  V.  Ramnkn,  Page  603 

WORD. 

If  a  word  has  acquired  a  particular 
meaning  in  a  certain  trade,  that 
meaning  will  be  applied  to  it  in 
construing  a  written  contract  re« 
specting  that  trade;  but  that  the 
word  has  acquired  that  particular 
meaning  must  be  distinctly  proved. 
Tayhr  v,  Briggs,  525 

WRIT. 

Itt  9B  action  for  a  fsdse  return  of  mU- 
la  honm  to  hfi^fa.^  if  the  plaintiff 
shew  the  debtor  to  be  possessed  of 
certain  ffoods,  it  is  no  defence  for 
the  shenff  to  shew  a  prior  execution 
to  an  amount  of  sreater  value,  if  to 
that  execution  we  sheriff  also  re- 
turned nvMa  bona:'  nor,  if  the  she- 
riff has  the  proceeds  of  the  goods 
in  his  hands,  is  it  any  defence  to 
shew  that  the  fi*fa^%  on  the  return 
of  which  the  action  is  brought,  was 
delivered  at  the  sheriff's  office  at  a 
quarter  past  five  o'clock  on  the  day 
on  whidi  it  is  returnable.  Tofwne 
V.  Crofvder,  (Esq.),  ^55 

WRIT  OF  RIGHT. 

1.  On  the  trial  of  a  writ  of  right,  the 
four  knights  who  return  the  grand 
assize  must  themselves  attend  and 
ait  with-  twelve- of  the  jurors  whom 
ihey  return,  a  jury  of  sixteen  so 
constituted  being  by  law  required 
for  the  trial;  and  any  sixteen  of  the 
assize  are  not  sufficient.  Taoih  v. 
Bagwett,  187 

f  •  On  an  affidavit  of  particular  cir- 
cumstances, such  as  the  great  age 
and  expected  death  of  witnesses, 
the  Court  will  depart  from  their 
general  rule  not  to  try  a  writ  of 
right  in  an  issuable  Term.       Ibid, 

3»  u  It  appear  on  the  day  appointed 
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for  the  trial,  thai  one  of  the  fsw 
knights  is  so  ill,  that  he  not  oaly 
auiBot  then  attend,  bat  is  notlikdy 
to  be  able  to  attend  on  a  fbtnre 
day,  file  Court  will  ordar  ths  she- 
riff to  summon  another  knight  to 
aet  in  hia  stead;  and  it  will  nqt  be 
necessary  that  any  freah  sdeetaon 
of  a  grand  assize  Aould^  aade 
by  the  knights  in  cooaeqoi  jt  of 
the  akeratioB  which  haa  taki  iplaoe 
in  their  body.  Ikii. 

4.  On  the  trial  of  a  writ'of  nght, 
though  the  deroi-mark  has  tea 
tendmd,  the  tenant  moat  begin. 
The  demi-mark  may  be  teatotd 
either  at  the  joining  of  the  mise,  or 
at  the  swearing  of  the  grand aasiae; 
and  i£  it  haa  been  done  at  the  join- 
ing of  the  mise,  i|  is  too  late  at  the 


of  trial  for  the 
take  the  objectiopi. 
well^  \ 

6.  An  examined  copy  of 
Chancery  by  a  person 
to  ifae  action  is  eviden 
not  neeeasary  to  prod\«. 
nal,  or  prove  tlie  hand 
the  party. 
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WRITING,  HAND. 

1 .  If  a  person  proves  that  he  has 
ver  seen  the  defendant  write,  and 
has  never  corresponded  with  htm, 
but  has  seen  papers  in  die  master's 
office,  which  the  attorney  of  the 
party  admitted  to  be  of  his  hand- 
writing, and  the  person  has  acted 
on  these  papers  so  admitted — This 
is  not  such  a  knowledge  of  the 
party's  hand-writmg,  as  will  en- 
able the  person  to  prove  a  written 
document,  alleged  to  be  in  his  hand- 
writing.   Greaves  v.  Himter^  477 

2.  But  if  be  has  received  letters  from 
the  party,  and  acted  on  them,  that 
will  be  sufficient.  Skarpe  v.  GU^ 
hume^  tl 
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